RIGA
GRADUATE
SCHOOL OF
LAW

The protection of minority shareholders during
delisting in Germany and in the U.K.

MASTER’S THESIS

AUTHOR: David Sandner
LL.M. 2019/2020 year student
student number M019043

SUPERVISOR: Henning, Jensen
(Dr. iur.)

DECLARATION OF HONOUR:

| declare that this thesis is my own work, and that all references to, or quotations from, the
work of others are fully and correctly cited.

RIGA, 2020



Abstract:

The thesis seeks to compare the protection of minority shareholders during delisting in
Germany and in the UK. Delisting refers to a publicly traded company leaving the stock
market. In order to compare the protection afforded by the relevant legislator the thesis first
seeks to give an overview of the interests touched upon by delisting, finding the main risk for
minority shareholders is unlike often assumed not a loss of value but the loss of the share’s
tradability. The thesis then compares the approach taken towards the problem and the
instruments utilized by both legislators. Here the thesis finds that the German law represents a
stricter and inflexible solution, while the British law grants the parties far reaching freedom.
The thesis finds that German law in theory offers a higher level of protection. The thesis then
considers the different shareholder structure in the UK, concluding that in practice the
difference in protection is not as stark as often assumed. As some gaps remain, and since due
to their financial interests the freedom offered by British law is of little benefit to minority
shareholders, the thesis concludes that regarding the protection of minority shareholders the
German law is preferable.

Summary (for the purpose of later publications):

This thesis seeks to compare the protection awarded to minority shareholders during delisting
in Germany and in the UK. The thesis does not consider involuntary delistings, downlistings,
the delistings of stocks traded outside of the premium segment of regulated markets or
delistings in relation with take-overs or mergers.

The thesis first seeks to establish the reasons and risks of delisting and with that the main
interests of the parties involved. The thesis finds that the main reason for undertaking a
delisting from the point of view of the issuer are the significant expenditures related to
maintaining the delisting, notably stemming from duties to report and disclose information.
For the majority shareholder, as he bears the brunt of these costs while not benefiting from the
listing as much as minority shareholders, these motives are applicable as well. Additionally,
for him the possibility to strengthen his control of the company and a possible undervaluation
of the stocks on the market compared to their real value may also be relevant motives.

From the point of view of the minority shareholder the thesis finds that the risks will by far
outweigh any benefits. With the indications for a loss of value due to the announcement of the
delisting are less clear the main concern here will be the loss of the main trading platform.
This loss directly impacts the ability of minority shareholders to reach their primary goal, to
generate a profit through their investment.

Hence the thesis concludes that delistings represent a conflict of interests between the issuer
and the majority shareholder and the minority shareholder on the other side.

The thesis then considers the question whether delistings may have been harmonized under
European Union Law or whether any specific requirements or boundaries to the protection of
minority shareholders could result from European Union Law. Here the thesis finds that the
question to what degree minority shareholders can and must be protected has not been
regulated by the European Union and remains therefore for the individual national legislator
to decide.

Afterwards the thesis details and analyses the instruments used by German and British
legislators respectively. Here the thesis finds that the buy-out offer, as implemented by the



German legislator, offers a fitting remedy for minority shareholders, as it perfectly
accommodates the economic nature of their interests. Yet from the point of view of the issuer
and the majority shareholder it causes significant costs and might not always be feasible,
especially when the company is threatened by bankruptcy.

With regards to the British law the thesis finds that the requirement of the general-meetings
approval chosen by the British legislator to protect minority shareholders focuses more on
minority shareholders’ membership rights and only offers protection for his economic
interests as a reflex. Additionally, the thesis finds that there are some indications that minority
shareholders are less likely to participate in general meetings, which further draws into
question the effectiveness of the British approach. Notably in some constellations a significant
number of minority shareholders might be cast aside and left unable to influence the decision-
making process.

Lastly the thesis compares the instruments used with regards to the protection they offer
minority shareholders and to the burden they represent for the company and the majority
shareholder, while considering the previous findings.

Here the thesis finds that while the British approach does offer the parties more freedom and
therefore is better able to adapt to the individual circumstances, as minority shareholders
usually pursue the single and uniform goal to generate a profit from their investment these
advantages will regularly be of little interest to them. Contrary, for the German approach the
thesis finds that while it lacks the flexibility and adaptability of the British approach it avoids
the gaps in the protection that plague the British approach. As it offers a higher and notably
steady degree of protection the thesis concludes that under the aspect of protecting minority
shareholders it is preferable. The costs it imparts on the issuer and the majority shareholder do
not change this outcome, as they are justified.

Additionally, besides these theoretical legal arguments the thesis considers the factual
situation on each market, i.e. the average composition of shareholders of listed firms. In this
regard the thesis finds that a significantly higher number of free-floating shares exist in
British companies. Taking this result into account the thesis concludes that the gaps in the
protection offered to minority shareholders by the British law are somewhat less pressing
considering the average composition of shareholders.

Furthermore, the thesis finds that there is a lack of an exception from the buy-out offer in
German law for companies facing bankruptcy, which is especially troubling given the high
costs and low flexibility that characterize the German law from the issuers and the majority
shareholder’s point of view.

Considering these findings, the thesis concludes that, even when the factual circumstance’s
and their divergence between Germany and the UK are considered, situations where the
British approach awards only insufficient protection remain, although less likely, still
possible. Therefore. the thesis concludes, that under the aspect of minority shareholders’
protection the German solution still presents itself as preferable.
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INTRODUCTION:

This thesis aims to compare the protection awarded to minority shareholders during
delisting in Germany and in the UK. To do so the thesis will seek to answer the question
which instruments each legislator has chosen to protect minority shareholders during
delisting, how he has balanced the interests of the involved parties in choosing said
instruments, and lastly, how these instruments compare regarding the protection they
award minority shareholders, especially considering the restrictions they impose on the
majority shareholder.

Subject matter:

Delisting refers to the process of a company listed on a stock market leaving said
market. This leads to significant changes in both legal and economic terms, which can
severely impact the interests of minority shareholders, among other consequences
depriving them of their main trading platform. From the issuers and its majority
shareholder’s perspective there may be valid reasons for a delisting, such as the
significant costs that are associated with listing. As a result delisting represents a
conflict of interests between the minority shareholders and the majority shareholder and
the company. Thus, when regulating delistings legislators are faced with the task to
balance the conflicting interests, namely to allow the company and the majority
shareholder to delist as freely as possible while ensuring that the interests of minority
shareholders are protected during this process.

Significance:

Between 2009 and 2019 in Germany alone 297 delistings were observed.' Globally
delistings are becoming more frequent,” and due to the economic slowdown after the
COVID-outbreak numbers may increase further as companies are forced to reduce
costs.

As delisting constitutes the couterpart to the Initial Public Offering and entails grave
consequences for minority shareholders it forms an important part of any capital market
law. The protection afforded to minority sharholders during this process is not only part
of a complicated system of connected and conflicting interests, it has also been the
subject of much discussion and dispute, with numerous contrary solutions formulated
on how to resolve this conflict of interests. Additionally, in recent years, namely after
the global financial crisis in 2008, there has been an increased focus on consumer
protection, which at times correlates to the protection of minority shareholders.

As the two largest stock markets in Europe, the Frankfurter Borse (Frankfurt Stock
Exchange) and the London Stock Exchange, are domiciled in Germany and the UK
respectively, these two jurisdictions are especially relevant. Nonetheless, so far only a

! D. Fockenbrock ,,Der Riickzug von der Bérse ist ein gefahrlicher Trend* (The retreat from the stock market is a
dangerous trend) Available at https://www.handelsblatt.com/meinung/kommentare/kommentar-der-rueckzug-
von-der-boerse-ist-ein-gefaehrlicher-trend/24526692.html Accessed June 10" 2020.
2 -

Ibid.
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very small number of academic works exist that compare the two, and even fewer have
taken into account the significant changes that German law underwent in recent years.

Therefore the protection of minority shareholders during delisting deserves to be
examined in detail.

Delimitations:

While delistings may take place with or against the will of the issuer only in the case of
the former, also referred to as going-private, a conflict of interest necessarily exists,
creating the need for the protection of minority shareholders. Therefore, involuntary
delistings are not considered in this thesis.

Equally downlisting, i.e. when an issuer chooses not to leave the stock market entirely
but instead seeks to transfer his listing to another market segment, faces different
challenges and is much more depended on the available segments, hampering
comparability. As a result, downlistings shall not be considered either.

For the same reason this thesis will limit its comparison to the delisting of stocks listed
in the premium segment of a regulated market in the sense of Art. 4 para. 21 directive
2014/65/EU.°

Likewise, delistings related to take-overs or mergers are subject to different
circumstances and differ in terms of the involved interests. For that reason, delistings
related to take-overs or mergers shall not be considered in this thesis either.

Methodological issues:

As the thesis takes a comparative approach the main challenge lays in identifying the
factors relevant for the comparison. This is greatly complicated by the lack of sources
for the British law. Another challenge lays in identifying and correctly assessing the
implications of certain economic and factual circumstances that render some aspects
incomparable, namely the different structure of shareholders.

Structure:

The thesis in its first chapter seeks to establish the reasons and risks of delisting, and
with that the main interests of the parties involved.

The second chapter seeks to consider the question whether delistings may have been
harmonized under European Union Law, or whether any specific requirements or
boundaries to the protection of minority shareholders could result from European Union
Law.

* Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (recast), in the following: MIFID Il
directive.

Note: All legislative acts and treaties referenced in the following refer, unless stated otherwise, to the version in
force as of the 10" of June 2020.



In chapter three and four the instruments used by German and British legislators
respectively are detailed and analysed.

Lastly in chapter five the instruments used are compared with regards to the protection
they offer minority shareholders and to the burden they represent for the company and
the majority shareholder.

1 CHAPTER ONE: REASONS FOR AND RISKS OF DELISTING

To compare the protection afforded to minority shareholders and the restrictions
correspondingly put on majority shareholders and companies it is first necessary to
establish the interests of these parties during delisting.

Delisting constitutes a major shift both in economic as well as in legal terms.

Just like an Initial Public Offering, which marks an important step in a company’s
development, delisting represents a crucial moment for a company.® And just like the
initial listing it carries distinct benefits and disadvantages, which affect the interests of
the company itself and its shareholders.

As some reap benefits while others only bear the disadvantages, delisting could also be
characterized as a conflict between the interest of the parties involved.

In theory this conflict of interest takes place between the company’s interest of leaving
the regulated stock market at its own discretion and the shareholders’ interests of being
able to sell their shares quickly and for an adequate price.® Yet factually this conflict of
interests takes place between the company as well as the majority shareholders on one
side and the minority shareholders on the other side.®

1.1 Reasons:

As delisting eliminates the disadvantages the listing brings with it the decision to
undertake such a transaction may serve legitimate interests and may not only be
economically viable but even necessary.

1.1.1 For the company:

In general, a company will decide to delist if the benefits of the continued listing are
outweighed by the costs of said listing.”

* Phillip Maume, “The Parting of the Ways: Delisting Under German and UK Law” European Business
Organization Law Review (2015), p. 260.

® Krug, Kirsten, Der Riickzug von der Bérse -Widerstreitende Interessen von Grof- und Minderheitsaktiondren
beim Delisting (The retreat from the stock market — Conflicting interests of minority and majority shareholders
during delisting) (Baden-Baden: Nomos 2019), p. 87.

! Krug, Der Riickzug von der Borse, p. 96; Martinez, Isabell and Serve, Stephanie and Djama, Constant “Reasons
for delisting and consequences: A literature review and research agenda”, p. 3.
Available at http://ssrn.com/abstract=2591449 Accessed April 10th 2020
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1.1.1.1 Eliminating Costs of Listing:

One major factor contributing to the costs of the listing are the obligations the listing
entails, namely duties to report and disclose certain information.®

1.1.1.1.1 Obligations on a European level:

Such duties stem both from European directives as well as from national law.

For example, according to Art. 2 para. 1 lit. a and Art. 17 Regulation 596/2014 (Market
Abuse Regulation - MAR)? listed companies are obliged to disclose insider information,
maintain a list of insiders according to Art. 18 MAR, and disclose directors’ dealings
according to Art. 19 MAR.

In addition to these obligations Regulation 2017/1129'° contains a number of
obligations related to the prospectus, which according to Art. 1para.llit.a
Regulation 2017/1129 has to be produced for all financial instruments which are traded
on an organized market in the European Union. Beyond being forced to disclose a large
amount of information, defined by Art. 13 Regulation 2017/1129, an issuer is also liable
for any mistakes in the prospectus under Art. 11 para. 1 Regulation 2017/1129.

1.1.1.1.2 Obligations on a national Level:

Furthermore, there are several provisions of British and German national law that deal
only with listed companies.*!

1.1.1.1.3 Evaluation:

These duties demand the dedication of considerable resources, both in terms of time and
12
money.

® Pfiiller, Markus and Anders, Dietmar “Delisting-Motive vor dem Hintergrund neuerer Rechtsentwicklungen”
(Motives for delisting in light of the background of new legal developments), Neue Zeitschrift fiir
Gesellschaftsrecht (2003), p. 460; Walz, Susanne ,,§ 50 Going Private — Riickzug von der Borse* (§ 50 Going
Private - retreat from the stock market) in Miinchner Anwaltshandbuch Aktienrecht (Munich lawyers handbook
to stock law), edited by Matthias Schiippen, and Bernhard Schaub, Munich: C.H. Beck, 3rd edition 2018, recital
11;

Holzborn, Timo and Hilpert, Christian ,,Wechsel in den Freiverkehr als Riickzug aus dem regulierten Markt ohne
Delisting — Eine effektive Moglichkeit zur Kostensenkung fiir Mittelstdndler? — (Downlisting as a retreat from
the regulated market without delisting — an effective possibility for SMEs to decrease costs?-), Zeitschrift fiir
Wirtschafts- und Bankrecht (2010), p. 1347.

% Regulation (EU) No 596/2014 of the European Parliament and of the Council of 16 April 2014 on market abuse
(market abuse regulation) and repealing Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC.

19 Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14 June 2017 on the prospectus
to be published when securities are offered to the public or admitted to trading on a regulated market, and
repealing Directive 2003/71/EC.

1 'Walz, Susanne ,,§ 50 Going Private — Riickzug von der Borse“ (§ 50 Going Private - retreat from the stock
market) in Miinchner Anwaltshandbuch Aktienrecht (Munich lawyers handbook to stock law), ed. Matthias
Schiippen and Bernhard Schaub, Munich: C.H. Beck, 3rd edition 2018, recital 11.

12 pfiiller, Markus and Anders, Dietmar “Delisting-Motive vor dem Hintergrund neuerer Rechtsentwicklungen”
(Motives for delisting in light of the background of new legal developments), Neue Zeitschrift fiir
Gesellschaftsrecht (2003), p. 461.



Additionally, as these duties are regularly expanded, companies might be faced with
rising costs of a listing, that go beyond what they initially expected and that are no
longer justified by the benefits of the listing.™

The influence of these costs for a company’s decision to delist is evidenced by the
development in the numbers of delistings after the introduction of extensive reporting
and disclosure duties.

In 2002 in the United States such duties were introduced or expanded trough the
Sarbanes-Oxley Act (SOX), leading to an increase in delistings from just four in 2002 to
101 in 2003.** Similarly, in 2005 the European Union adopted the International
Financial Reporting Standards, increasing the costs of maintaining a listing, and again
leading to a raise in the numbers of observed delistings.*®

1.1.1.2 Lack of benefits:

Another component of a company’s decision to delist are the benefits that the listing
brings the company. If these are no longer sufficient, as the listing no longer fulfils its
function as intended at the time of the Initial Public Offering, the company may decide
to delist.

As the primary function of the listing is the procurement of capital this may be the case
once the further influx of capital is no longer needed, either because the company sees
no need or opportunity to expand, or because the company is able to satisfy its needs
from its own cashflow.®

The listing may also lose its function in the eyes of the company if a low stock price
prevents a sufficient capitalization trough the stock market.*’

Similarly, the ability to attract investors for an Initial Public Offering requires a certain
visibility, which is dependent on the coverage of the company by relevant analysts.*®
Therefore, if the company lacks sufficient coverage it may not be able to efficiently
attract investors on the stock market.**

On the other end of the spectrum, as the potential for growth is smaller if the company
is closely monitored, a non-listed company may be more attractive to private equity
investors.?

13 Pfiiller and Anders, supra note 12.

! Martinez, Isabell and Serve, Stephanie and Djama, Constant “Reasons for delisting and consequences: A
literature review and research agenda”, p. 7. Available at http://ssrn.com/abstract=2591449 Accessed June 10th
2020

15 Martinez et al, supra note 14.

16 Walz, supra note 11, § 50 Rn. 12.

7 pfiiller and Anders, supra note 12.

% Ibid, p.461.

19 Martinez et al, supra note 14, p.5.

% Maume, “The Parting of the Ways: Delisting Under German and UK Law” European Business Organization
Law Review (2015), p. 258; Tuttino, M. and Panetta, I.C. and Laghi, E. “Going dark in Italy. Empirical evidence
on last decade”, p. 4. Available at http://ssrn.com/abstract=2179058 Accessed April 10th 2020.
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1.1.1.3 Enhanced Control:

Related to the listing as well is the question of control over the company, both in direct
terms through the sale of shares on the stock market and the corresponding controlling
rights, as well as in less direct terms trough market pressure on the company and its
management.

While a company bears the above-mentioned costs, it is also subject to a certain
pressure from the capital market, which materializes itself in the development of the
stock prices.

As a result, a company may feel pressure to prioritize short term earnings and
corresponding dividends over investments which pay off only in the long term, so
delisting may be undertaken to avoid such pressure and enable long-term investments.?

Furthermore, the availability of a company’s stocks on the stock market, as it gives the
possibility to acquire shares up to certain thresholds anonymously, can facilitate a
hostile takeover.?* In order to prevent such an attempt a company may decide to remove
its shares from the open market, thereby limiting their sale to individual public
offerings.?

Lastly according to some authors delisting may be employed as a remedy to interagency
conflicts.?* For companies with a diffuse ownership structure there can be a separation
of control and ownership as the owners are unable to exert effective control, de facto
empowering management to exert control.?®> Delistings, trough leveraged buy-outs,
provide a possibility to consolidate ownership, thus eliminating or at least alleviate
interagency conflicts.?®

This primarily effects U.S. and British companies, as companies’ ownership in
continental Europe is typically more concentrated.?’

1.1.1.4 Restructuring measures:

As restructuring measures of publicly listed companies attract significant attention,
which may be of detrimental effect, a company may decide to cancel its listing in order
to carry out restructuring or remedial measures.?®

1.1.2 For the majority shareholder:

1.1.2.1 Costs and Lack of benefits:

1 Walz, ,,§ 50 Going Private — Riickzug von der Bérse® in Miinchner Anwaltshandbuch Aktienrecht, ed. M.
Schiippen and B. Schaub, recital 12; Pfiller and Anders “Delisting-Motive vor dem Hintergrund neuerer
Rechtsentwicklungen”, Neue Zeitschrift fiir Gesellschaftsrecht (2003), p. 461.

22 Pfiiller and Anders, supra note 12, p. 461.

2 bid.

24 Martinez et al, supra note 14, p. 8.
2 Tuttino et al, “Going dark in Italy. Empirical evidence on last decade™, p. 7; Martinez et al, supra note 14, p.

8

% Tyttino et al, “Going dark in Italy. Empirical evidence on last decade”, p. 3.

2" Tuttino et al, “Going dark in Italy. Empirical evidence on last decade”, p. 3; Martinez et al, “Reasons for
delisting and consequences: A literature review and research agenda”, p. 16.

% Pfiiller and Anders, supra note 12, p. 462.



One major consequence of a listing for shareholders is the ability to quickly and easily
sell their shares.

However, as a majority shareholder will often pursue strategic and long-term goals the
shares liquidity is not a primary concern for him.?* Additionally, large blocks of shares
are by nature less liquid and are frequently traded outside the stock markets regardless
of the company’s listing.*°

Beyond that the majority shareholder may be unable to use the listing to sell his stocks
without risking losing his control over the company or impairing the markets trust in the
company, which could decrease stock prices, devaluating his majority share in the
company.

Regarding the listing’s other benefits, as the majority shareholder typically has a closer
connection to the company and its management than other shareholders, the benefits he
draws from the obligations for reporting and disclosure entailed by the listing are
limited.®> At the same time the majority shareholder bears most of the costs of the
listing through his majority share.®

Furthermore, the majority shareholder will frequently pursue a delisting if the stock’s
price is below the value of the share.®*

1.1.2.2 Enhanced control:

As delisting impacts the minority shareholder negatively it may be used as a tool to
push out minority shareholders and solidify the majority shareholders control.®

1.1.3 For the minority shareholder:

In general benefits reaped by the company are passed on to the shareholders in the form
of dividends. Therefore, minority shareholders theoretically could profit from a delisting
decision. Yet in reality from the perspective of a minority shareholder the risks of
delisting will outweigh the benefits.

Still, there may be certain cases in which the minority shareholder might have an
interest in delisting, namely when delisting is intended to support remedial measures.

9 Krug, supra note 5, p. 90.
* Ibid.
31 Zetzsche, Dieter “Going Dark Under German Law — Towards an Efficient Regime for Regular Delisting —,
Center for Business and Corporate Law Research Paper 0053/2013, p. 4.
%2 Zetzsche, “Going Dark Under German Law — Towards an Efficient Regime for Regular Delisting —, Center
13‘39r Business and Corporate Law Research Paper 0053/2013, p. 4.

Ibid.
% Bayer, Walter ,,Aktiondrsschutz beim Delisting: Empfehlungen an den Gesetzgeber (Investors protection
during delisting: recomendations fort he legislator), Zeitschrift fiir Wirtschaftsrecht (2015), p. 857.
% Zetsche, “Going Dark Under German Law — Towards an Efficient Regime for Regular Delisting —, Center for
Business and Corporate Law Research Paper 0053/2013, p. 4; Pfiiller and Anders, “Delisting-Motive vor dem
Hintergrund neuerer Rechtsentwicklungen”, Neue Zeitschrift fiir Gesellschafisrecht (2003), p. 462.
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Nonetheless, even in such cases, the minority shareholder might find that his interests
are best served by selling his shares.*®

1.2 Risks:

The negative consequences of delisting mainly spring from two factors, the loss of the
visibility of the listing and the decrease in the share’s value and liquidity.

1.2.1 For the company:

In addition to providing capitalization the listing also brings other benefits. In particular
listing leads to greater overall visibility for the company, and can boost the company’s
image, facilitating the acquisition of both new clients and new employees.*

1.2.2 For the majority shareholder:

A mentioned above, a majority shareholder will often be less concerned with the share’s
liquidity.®® In combination with the fact that large blocks of shares are by nature less
liquid and are frequently traded outside the stock markets regardless of the company’s
listing this limits the risks of delisting for the majority shareholder.*

Furthermore, given the majority shareholder’s influence it is highly unlikely that a
company’s management would decide to delist against the will of the majority
shareholder.*

In conclusion, the assumption of risks particularly affecting the majority shareholder
seems far-fetched.

1.2.3 For the minority shareholder:

With regards to the interests of minority shareholders during delisting it should be noted
that minority shareholders are only united by the fact that they own a share of
theoretically up to 49 percent of the company and are otherwise not a homogenous
group.** Hence the attribute minority shareholder conveys no information whether the
shareholder in question is a private individual, an employee, an institutional or
professional investor.

Therefore, the interests of minority shareholders in this situation may diverge
significantly. For example, an institutional investor might be bound by his terms and
conditions to invest only in listed stocks.*> Thus delisting would effectively force him to
sell his shares, while other shareholders might still hold on to them.

% Solomon, Dov "“The Voice: The Minority Shareholder's Perspective,” Nevada Law Journal, (2017),
pp. 755 et.seq.

" Krug, supra note 5, p. 40.

% Krug, supra note 5, p. 90.

% 1bid.

0 Krug, Der Riickzug von der Bérse p. 91; Gegler, Felix “Die Neuregelung des Delistings — Angemessener
Aktionédrsschutz oder ,,Dolchsto3“?* (The new rules for Delisting — Adequate protection for shareholders or
“backstabbing”?*), Zeitschrift fiir Bank- und Kapitalmarktrecht (2016), p. 276.

*! Krug, supra note 5, p. 88.

2 1hid.



Due to their smaller, non-controlling share, their influence on the company’s decision-
making process is, at best, limited.** Therefore the economic aspects of their share are
of central importance to minority shareholders.**

While some institutional and professional shareholders might pursue strategic goals,
these goals are likely to either be directed towards acquiring a controlling stake in the
company, or to be related to the company’s policy with regards to dividends.

For the average minority shareholder however, the share is primarily a tool for
investment.*® Regularly this means that minority shareholders will acquire shares in
order to sell them at a later point when their price has risen.*®

In order for them to successfully do so the shares have to both increase or at least hold
their value and remain easily tradeable.

Both of these characteristics may be influenced by delisting.
1.2.3.1 Prices:

At first glance the value of a certain share seems like a clear and object circumstance,
that is easy to trace. Yet, with regards to delisting this task is complicated by the fact,
that share prices can no longer be derived from the stock market and that companies are
also no longer subject to the various reporting and disclosure obligations. Hence, the
exact development of a shares price after delisting can be hard to measure.*’

The main tool deployed to assess the effects of an event on stock prices are event
studies.”® These studies compare a stock’s expected normal performance without the
event in question with the actual performance following the event.*® A prerequisite for
these studies to be accurate is the assumption that the capital markets efficiently, i.e.
immediately, process the available information.>® This assumption has been confirmed
in the past>® Through this approach general market influences are automatically
accounted for and do not influence the study’s outcome.*

However, a reliable conclusion can only be reached if the effect shown by the study is
statistically significantly different from the expected performance, as otherwise the
divergence in performance may be due to random chance.*®

As delisting eliminates a number of costs it enables the company to increase its value
creation after completion. As a result, an increase in share value might be expected as

* Ibid.

* Ibid, p. 89.

** Krug, supra note 5, p. 89.
“* Ibid.

*” Maume, supra note 4, p. 261.

*® Krug, Der Riickzug von der Bérse, p. 57; Martinez et al, “Reasons for delisting and consequences: A literature
review and research agenda”, p. 15.

* Krug, supra note 5, p.57.

* Ihid.

*! Ibid.

>2 lhid, p. 59.

* Ibid.



potential investors could expect a higher return in the future, motivating them to pay a
premium on the shares.>

This assumption is backed by some studies, which found that delisting lead to a
premium of up to 40 percent.”> While these studies primarily observed companies
delisting from U.S. markets, they also included observations of British and continental
European markets.

On British and continental European markets, the expected premium was found to be
lower, at 29 and 20 percent respectively, diverging considerably from the situation on
U.S. markets.”®

It should be noted, that these studies were no event-studies, and therefore are, as
explained above, less reliable.

However, their findings have also been somewhat duplicated in number of event
studies.”” Taking the same geographical bases as the above studies, event studies
showed the influence of a delisting announcement to be on average an increase in price
by 12,5 percent in continental Europe and 14,9 percent in the UK.

Notably, while they show a lower increase in stock price, these event studies also
support both the general tendency of an increase in stock prices, as well as the
difference between the stock prices reaction in the United States, and to a lesser degree
in the UK, and in continental Europe.

On the other hand, if the liquidity of stocks is an important factor, the loss of that factor
could lower the share’s value in the eyes of potential investors, weighing on the prices.>®

This idea has been supported by a number of studies on delisting’s in Germany.*

In this regard it has to be noted that. before the German Supreme Courts
FroSTA-jugdement, rendered on 08.10.2013, delistings in Germany where subject to a
mandatory offer by the issuer. This offer stabilized prices, and with that distorted the
results of studies carried out before said judgement.”

A study conducted by the Solventis Wertapierhandelsbank (Solventis Stock-trading
bank) in 2014, based on 37 delistings, found the average loss in share prices to be 25
percent, in individual cases reaching up to 80 percent.®” Removing those delistings,
which had been announced together with a buy-out offer, the average loss in share
prices stood at -9,58 percent on the day following the announcement.®®

> Martinez et al, supra note 14, p. 15.

% |bid.

% Martinez et al, supra note 14, p. 15.

5 bid.
%8 bid.
% Mau

me, supra note 4, p. 261.

% Krug, supra note 5, pp. 63 et.seq.

% 1bid,

p. 62.

%2 Bayer, Walter and Hoffmann, Thomas ,,Die Folgen von Frosta: Zur vorldufigen empirischen “Schadensbilanz*
von BGH v. 8.10.2013 — 11 ZB 26/12, AG 2013, 877 (The consequences of Frosta: on the preliminary empirical
balance of the damage of BGH v. 8.10.2013 — Il ZB 26/12, AG 2013, 877), Die Aktigengeslischaft (2015), p. 55.

% |hbid,

p. 56.
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As this study simply compares prices on the day before and after the delisting
announcement it is not an event study, notably the results are also not adjusted for
general market effects and other interferences.®

Nonetheless the findings of the Solventis-study are supported by a number of
subsequent event studies, which found divergences in performance by an average of
minus ten percent one day after the delisting-announcement.®

These negative reactions were also shown to still be present after 20 days in around
75 percent of cases and can therefore be considered significant.®®

However, some authors note the impact of a small number of extreme cases on the
overall outcome.®” After assessing the spread, others conclude, that two thirds of all
cases do not show economically significant, meaning a divergence of more than five
percent, negative reactions.®

These results seem contrary to each other, can however be explained by a number of
factors.

First, as delisting is not a mass phenomenon these studies often include a relatively
small number of samples, mostly around 30 to 40.% This could result in the distortion of
results by a small number of extreme and possibly abnormal cases, a possibility which
has to some extend been observed by some of the authors themselves.”

Second, due to the different shareholder structure U.S. and European stock markets are
not comparable, as delisting offers more benefits in the U.S due to the higher possibility
of interagency conflicts.”*

Third, it needs to be noted, that the studies showing an increase in share prices were
conducted before the FroSTA-Judgement,”® therefore including cases where a buy-
out offer was made, distorting the results.

In conclusion, the effects of delisting on a stock’s price depend on the general
circumstances, such as a company’s ownership structure, leading to possible
divergences between continental Europe and the UK."

% Krug, supra note 5, p. 65.

% Krug, supra note 5, p. 67.

% Doumet, Markus and Limbach, Peter and Theissen, Erik “Ich bin dann mal weg: Werteffekte von Delistings
deutscher Aktiengesellschaften nach dem Frosta-Urteil” (And Im off: Value related effects of delistings of
German stock companies after the Frosta-jugdement) Schmalenbachs Zeitschrift fiir betriebswirtschaftliche
Forschung (2016), p. 267.

% Karami, Behzad and Schuster, Rene ,,Eine empirische Analyse des Kurs- und Liquidititseffekts auf die
Ankiindigung eines Borsenriickzugs am deutschen Kapitalmarkt im Lichte der »FRoSTA«-Entscheidung des
BGH* (An empirical analysis oft he effects of a delisting anouncment on share value and liquidity in light of the
FRoSTA-decision of the BGH), p. 35. Available at: https://bewertung-im-recht.de/working-papers/eine-
empirische-analyse-des-kurs-und-liquiditaetseffekts-auf-die-ankuendigung-eines Accessed June 10th 2020

% Thomale, Chris and Walter, Andreas ,Delisting als Regulierungsaufgabe (Delisting as a regulatory task)
Zeitschrift fiir Unternehmens- und Gesellschaftsrecht (2016), p. 718.

% Krug, supra note 5, pp. 63 et.seq.

70 Karami and Schuster, supra note 66.
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However, considering that those event studies which did not include delistings
including buy-out offers, and can therefore be considered most reliable, found a
negative impact on stock prices, it seems reasonable to assume that delisting usually
leads to a loss of share value, with the precise extend of that loss subject to the
individual company’s characteristics. This especially affects rninorit%/ shareholders,
which focus more on a share’s economic rights than on its control rights. 4

1.2.3.2 Liquidity:

An even more consequential effect of delisting for minority shareholders could however
be a decrease in the stock’s liquidity, i.e. its factual ability to be traded.

As described above, minority shareholders’ main goal is to realize economic gains by
selling their shares once their price has increased. Independently of how share prices are
affected by delisting this goal requires minority shareholders to have the continued
ability to sell their stock, making the shares liquidity an important characteristic in the
minority shareholders’ eyes.

In order to determine a shares liquidity several indicators are used, namely the volume
of trade, the number of days on which the share is actively traded and the bid-ask-
spread.” The bid-ask-spread attests to costs of an immediate trade, from which the
markets breadth can be determined.”®

By measuring these indicators several studies found a decrease in liquidity for shares.”’
However, there was no clear indication of a systematic drop in all indicators that
persisted until the delisting took effect.”

These findings however concern only the timespan between the announcement and the
taking effect of the delisting.

Once the delisting takes effect the stock market as a venue for selling shares is no longer
available and with it a significant part of the share’s liquidity.79

As the ability to react to the development of a stock’s price is a prerequisite to be able to
realize any potential increase in the share’s value this significantly affects minority
shareholders.?’ Beyond the organized stock market there are no comparable alternatives
in this regard.®* Notably, outside the stock market the shareholder has to find a buyer
and negotiate an appropriate price for his shares himself, which increases transaction

" Krug, supra note 5, p. 89.
> Krug, supra note 5, p. 76.

" Ibid, p. 77.

"8 Ibid, p. 78.

" Casper, Matthias, ,,Delisting — das Ende einer unendlichen Geschichte?* (delisting — The end of a neverending
Story?) in Festschrift fiir Johannes Kondgen zum 70. Geburtstag (Congratultory publication for the 70th birthday
of Johannes Kondgen), ed. Matthias Casper et al, Cologne: RWS Verlag, 2016, p. 133; Maume, “The Parting of
the Ways: Delisting Under German and UK Law” European Business Organization Law Review (2015) , p. 261.
8 Casper, Matthias, ,,Delisting — das Ende einer unendlichen Geschichte?* in Festschrift fiir Johannes Kondgen
zum 70. Geburtstag, ed. Matthias Casper et al, p. 134.
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costs, impacting the minority shareholders’ main goal of reaping economic benefits
from his shares.*?

Another consequence of a delisting announcement tied to the tradability of shares is the
minority shareholder’s freedom to freely reach their decision on a possible
disinvestment. As they are dependent on the tradability the listing entails, after the
delisting announcement minority shareholders will be compelled to sell their shares.®®
However, as other investors will be cautious about investing at this moment, the circle
of potential buyers may be reduced to the majority shareholder, which could use the
situation to dictate undue terms to the minority shareholders.®*

1.2.3.3 Other:

Additionally, minority shareholders, who lack the majority shareholder’s influence on
and insight into the company, profit from the stock markets requirements for disclosure
and reporting.®

Notably, the aspect of the stock market as a provider of information and the price of the
share can also intersect. As minority shareholders lack insight into the company the
shares price on the stock is an important indicator for them. After delisting this indicator
is no Lce)nger available, further complicating any potential sale and increasing transaction
costs.

1.3 Conclusion:

In terms of the interests involved delisting presents itself as a conflict of the interests of
the company and the majority shareholder on one side and the minority shareholders on
the other side.?’

In this situation the main interest on the side of the company and the majority
shareholder, motivated by the desire to cut the costs associated with the listing in order
to increase the potential for value creation, to be able to delist the company as easily as
possible. This interest conflicts with minority shareholders’ interest in being able to sell
their shares quickly and with minimum effort at an adequate price in order to utilize
them effectively as a means of investment.®®

2 CHAPTER TWO EUROPEAN FRAMEWORK:

82 Krug, supra note 5, p. 90.

8 Gegler, Felix “Die Neuregelung des Delistings — Angemessener Aktionirsschutz oder

»Dolchsto“?* (The new rules for Delisting — Adequate protection for shareholders or “backstabbing”?),
Zeitschrift fiir Bank- und Kapitalmarktrecht (2016), p. 273.

8 Casper, supra note 80, p. 117 and p. 135.

8 Krug, supra note 5, p. 92.
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p. 87.

8 zimmer, Lutz and v. Imhoff, Julian ,Die Neuregelung des Delisting in § 39 BorsG* (The new rules for
delisting in § 39 BorsG), Neue Zeitschrift fiir Gesellschafisrecht (2016), p. 1056.
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As European Union Law enjoys precedence over national law in its application any
European regulation dealing with delistings would shape a member states national
legislator possibility to regulate delistings.®®

2.1 Primary Union Law:

Neither the Treaty of the European Union (TEU) nor the Treaty on the Functioning of
the European Union (TFEU) contain specific provisions regarding delisting.

In theory the free movement of capital, granted by Art. 63 TFEU, could limit member
states legislator’s freedom in regulating delisting. Nonetheless, no obligation to pass
regulation offering financial compensation can be based on Art. 63 TFEU."

The question whether a national regulation is compatible with Art. 63 TFEU depends on
that national regulation. Notably in this regard Art. 63 TFEU is subject to the
justifications of Art. 65 TFEU and the cassis-formula of the Court of Justice of the
European Union,** according to which an infringement is justified, if it serves necessary
public interests.”® The minority shareholders’ interests affected by delisting, notably the
right of disposal and the significant loss of value, constitute such a necessary public
interest, and would justify a restriction of the free movement of capital.*®

2.2 Secondary Union Law:

So far neither a regulation nor a directive dealing directly with delisting has been
passed.

However, Art. 21 of the directive 2012/30/EU formulates the principle of equal
treatment of shareholders in the same situation. Such a principle could in theory
necessitate a buy-out offer by the majority shareholder.** This interpretation has
however been denied by the Court of Justice of the European Union in the past.”

2.3 EU Charta of fundamental rights and ECHR:

2.3.1 EU Charta of Human Rights:

Art. 17 of the Charta protects the possession, usage, disposal and inheritance of legally
acquired ownership. According to Art. 6 TEU the Charta has the same weight as any
norm of the TEU or TFEU, meaning it would enjoy precedence in its application over
national law. However, as per Art. 51 para. 1 s. 1 of the Charta it only binds member
states with regards to the implementation of Union law. As explained above, union law

8 Krug, supra note 5, p. 108.

% Krug, supra note 5, p. 107.

% Court of Justice, ruling in Veronica, C-148/91, ECLI:EU:C:1993:45, para. 9 et.seq.

% Court of Justice, ruling in Rewe/Brantweinmonopol, C-120/78, ECLI:EU:C:1979:42, p. 652 et.seq.

% Hornung, Christian and Westermann, Benjamin ,Vereinbarkeit der Delisting-Neuregelung mit der
europarechtlichen Kapitalverkehrsfreiheit” (Compability of the new delisting rules with the european free
movement of capital) Zeitschrift fiir Bank- und Kapitalmarktrecht (2017), p. 409 et.seq.

% Slagter, Jan Maarten ,,The Protection of Minority Shareholders: One More Principle Denied?* European
Company Law, no. 3 (2010), p. 89.

% Court of Justice, ruling in Bertelsman, C-101/08, ECLI:EU:C:2009:626, para. 32 et.seq.

14



does not regulate delistings, so that the Charta does not influence the national regulation
of delistings.”®

2.3.2 ECHR:

Ownership is protected under Art. 1 para. 1 of the additional protocol to the
European Convention on Human Rights (ECHR).

Although to Art. 6 para. 2 TEU envisages the European Union’s accession to the ECHR
this has not yet taken place. Therefore, the ECHR is not (yet) relevant.

Additionally, the protection of ownership under the ECHR does not include the
realization of economical chances, which, unlike the ownership itself, are impacted by
delisting.”’

2.4 Conclusion:

Although the need for harmonization of delistings has been discussed, as of now, no
uniform European legal framework exists. The member states national legislators are
therefore not obliged to regulate delisting.® Should they choose to regulate the matter
there are no restrictions trough European Law with regards to the if and how of
delisting.”

3 CHAPTER THREE: GERMANY

In Germany delisting is regulated by § 39 Stock Exchange Act (Borsengesetz — BorsG).
The details of which will be presented and analysed in the following.

3.1 Historical overview:

In the past the German law has undergone many significant changes, some caused by
judgements from both the Federal Supreme Court (BGH) and the Federal Constitutional
Court (BVerfG).

3.1.1 Original Situation:

The possibility to cancel the listing at the issuers’ request was introduced in Germany in
1998 with § 43 para. 4 BorsG in its original version. Before that the possibility of such a
transaction was disputed. The lack of a clear option to apply for the cancelation of the
listing lead some companies to choose to violate their obligations to provoke an
involuntary delisting.’®® § 43 para. 4 BorsG a.F. only stipulated that the cancellation

% Krug, supra note 5, p. 108.

% Kastl, Stephanie, Der Riickzug kapitalmarktfihiger Unternehmen von der Bérse (The retreat of market-
admissible companies from the stock market), Baden-Baden: Nomos 2016, p. 220.

% Krug supra note 5, p. 109.

% bid.

190 1hid, p. 48.
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may not be contrary to the investor’s protection, with the stock markets empowered to
regulate the question of when that was the case in their administrative rules. For
example, until 2002 the Frankfurt stock exchange demanded a buy-out offer before in
2002 switching to a six-month grace period.**

3.1.2 Macrotron:

Clarification was first brought about by the BGH with its decision in Macrotron.**

The BGH held that delisting would impact the factual tradability of shares,'® especially
impacltgpg minority shareholders and carrying grave economic disadvantages for
them.

With reference to past decisions of the BVerfG the BGH argued, that the tradability of
shares was an important component of ownership of a share, and therefore protected
under Art. 14 para. 1 of the German Basic Law (Grundgesetz — GG).'%°

Furthermore, the BGH stated, that delisting was to be seen as a question of the
memberships assets, and therefore would fall under the competence of the general
meeting.'%

As the general meetings’ involvement alone however was insufficient in the eyes of the
BGH to adequately protect minority shareholders’ rights it interpreted the prerequisite
of “not running contrary to the investors’ protection” in § 43 para. 4 BorsG a.F. as only
being satisfied if the request for a decision of the general meeting was combined with a
buy-out offer.'%’

In order to ensure the functioning of the buy-out offer as a means of protection of
minority shareholders’ economic rights the BGH argued, that the offer should be subject
to a judicial review under expedited shareholder action (Spruchverfahren'®®) 1%

3.1.3 MVS/Lindner:

In 2012 the BverfG was confronted with the question of whether delisting could indeed
be seen, as the BGH had argued in Macrotron, as interfering with the constitutional right
to ownership under Art. 14 para. | GG.*°

The BVerfG argued that the tradability of the shares, connected to the listing, only
constituted an economic chance, and was therefore not protected under Art. 14 para. 1
GG.™

1% Ipid.
2 BGH, 25.11.2002, 11 ZR 133/01, NJW 2003, 1032.
193 |hid, p. 1034.
% Ibid.
izz BGH, 25.11.2002, Il ZR 133/01, NJW 2003, 1032, p. 1034.
Ibid.
" BGH, 25.11.2002, II ZR 133/01, NJW 2003, 1032, p. 1035.
198 The Spruchverfahren is a specialized, expedited action for the review of compensatory payments granted to
minority shareholders trough the courts. Notably as per § 13 para. 2 Spruchverfahrensgesetz (expedited
shareholder action law, enacted on 12" of June 2003, BGBI. I S. 838) a ruling in such an action is binding in
regard to all impacted shareholders.
109 BGH, 25.11.2002, 11 ZR 133/01, NJW 2003, 1032, p. 1035.
119 Federal Constitutional Court, 11.06.2012, 1 BvR 3142/07 and 1 BVR 1569/08, NJW 2012, 3081.
11 |hid, p. 3082 et.seq.
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With this assessment the BVerfG withdrew the dogmatic reason for Macrotron.'*? The
BVerfG, however did not answer the question whether that could be different if the
shareholders suffered economic losses due to delisting.*?

Notably, the BVerfG also mentioned the possibility of an overall analogy to other norms
of company law governing measures with structural consequences for the company.***

3.1.4 FroSTA:

The BGH reacted to MVS/Lindner in the FroSTA™® decision by abandoning the
principles laid out in Macrotron. With regards to the possibility of an overall analogy,
opened by the BVerfG in MVS/Lindner, the BGH argued that, as delisting introduced
no changes to the internal structure of the company, it was not comparable to other
structural measures.'® Referring to the grace periods demanded by several stock
markets in their administrative rules the BGH stated that there was no lack of
protection, and therefore no need for further requirements.**” Additionally, the BGH
argued that there was no indication for a decrease in the stock’s price.™®

Due to these considerations the BGH ruled that there were no grounds to pose special
requirements for delisting from a company law perspective, resulting in the prerequisite
of the cancellation not being “contrary to the protection of investors” under the BérsG
being the sole rule, with the details to be regulated by the stock markets in their
administrative codes.'"®

3.1.5 Stock markets administrative codes:

The stock markets took different approaches in ensuring that the cancellation was not
“contrary to the protection of investors”. In reaction to the new regulatory framework,
a sharp increase in delistings was observed.'?

3.2 Current legal framework in Germany:

3.21 §39 Borsengesetz:

Nowadays delistings in Germany are governed by § 39 BorsG. § 39 BorsG was
introduced in its current form in 2015 in reaction to the FroSTA decision.*?*

While paragraph one of § 39 BorsG deals with involuntary delistings paragraphs two to
six govern voluntary delistings.

2 Federal Supreme Court, 08.10.2013, Il ZB 26/12, NJW 2014, 146, p. 147.

13 Federal Constitutional Court, 11.06.2012, 1 BvR 3142/07 and 1 BvR 1569/08, NJW 2012, 3081, 3084.

14 Federal Constitutional Court, supra note 113, p. 3085.

!5 Federal Supreme Court, 08.10.2013, Il ZB 26/12, NJW 2014, 146.

116 Federal Supreme Court, supra note 112, pp. 147 et.seq.

Y7 hid, p. 149.

18 |hid.

19 Federal Supreme Court, supra note 115, p. 147.

120 Bungert, Hartwin and Leyendecker-Langner, Benjamin E. , Die Neuregelung des Delisting® (The new rules
for delisting) Zeitschrift fiir Wirtschaftsrecht (2016), p. 49.

121 Beschlussempfehlung und Bericht des Finanzausschusses, Bundestages-Drucksache. 18/6220 (Voting
recommendation and report of the financial committee, German parliament publication 18/6220), p. 84.
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3.2.1.1 Issuer’s request:

According to §39 para. 2 sentence 1 BorsG upon the issuer’s request the stock markets
administration can cancel the listing.

The request to cancel the listing constitutes an administrative measure and as such under
§ 77 para.1 Stock market law (Aktiengesetz - AktG) falls under the sole competence of
the issuer’s board of directors.'?

Due to the restrictions for the possible content of the articles of association laid out by
§ 23 para. 5 AktG the articles of association may not require the inclusion of the general
meeting into the decision.”® Under § 111 para. 4 AktG the articles of association,
however, may require the supervisory boards consent.**

3.2.1.2 Stock market administration’s discretion:

As the wording of § 39 BorsG “the administration may” indicates the decision whether
or not to cancel a listing is at the stock markets administration’s discretion.'® In
exercising their discretionary power the administration must balance the issuers and the
shareholders’ interests.'?®

However, this discretionary power is curbed in both directions.

On one hand, the issuer has a right to the cancellation.*?” On the other hand with regards
to allowing the cancellation the stock markets administration’s discretionary power is
narrowed by the prerogative that the cancellation may not run contrary to investors’
protection, laid out by § 39 subparagraph 2 sentence 2 BorsG.'?

With regards to all financial instruments that fall within the scope of
§ 2 para. 2 Stock Acquisition  and  Takeover  Law (Wertpapiererwerbs-  und
Ubernahmegesetz -  WpUG), notably also  for  equity  shares,'?®
§ 39 para. 2 sentence 3 BorsG clarifies this condition. Under
§ 39 para. 2 sentence 3 No. 1 BorsG the cancelation may only be granted if the request
includes a buy-out offer. Alternatively, under § 39 para. 2 sentence 3 Nr. 2 BorsG the
cancellation may as well be granted if the stocks in question will continue to be listed
either on a domestic organized market, or on an organized market in the EU or the EEA,

122 Heidelbach, Anna ,, BorsG § 39 Widerruf der Zulassung bei Wertpapieren « (BorsG § 39 the cancellation oft
he admission to trade of securites) in Kapitalmarktrechts-Kommentar (Commentary to capital market law), ed.

E. Schwark and D. Zimmer, Munich: C.H. Beck, 5th edition 2020, recital 35;

GroB, Wolfgang, Kapitalmarktrecht (Capital market law) Muenchen: C.H. Beck, 7" edition 2019, § 39 BorsG
recital 24.

123 GroB, Wolfgang, Kapitalmarktrecht (Capital market law) Muenchen: C.H. Beck, 7™ edition 2019, § 39 BorsG
recital 24.

124 Heidelbach, supra note 122.

125 Krug, supra note 5, p. 294.

125 GroB, supra note 123, recital 15.

127 Kumpan, Christoph ,,B6rsG § 39 Widerruf der Zulassung bei Wertpapieren (BorsG § 39 the cancellation oft
he admission to trade of securites) in Handelsgesetzbuch: HGB (Commercial code: HGB), ed. Klaus Hopt,
Munich: C.H. Beck, 39th edition 2020, recital 10.

128 Kumpan ,,BorsG § 39 Widerruf der Zulassung bei Wertpapieren® in Handelsgesetzbuch: HGB, ed. Hopt,
recital 6; Heidelbach, ,, BorsG § 39 Widerruf der Zulassung bei Wertpapieren “ in Kapitalmarktrechts-
Kommentar, ed. Schwark and Zimmer, recital 38.

129 Kumpan, supra note 127, recital 8.
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If the requirements for delisting on that market are equal to § 39 para. 2 sentence 3 No.
1 BorsG.

As a result, the stock markets’ administrations are not granted free discretion in their
decision, but only wield a dutiful discretionary power within the limits of
§ 39 para. 2-6 BorsG. Notably, should the mandatory prerequisites laid out there not be
met, the discretionary power to allow a cancelation is reduced to zero.**

Further limitations of the stock market’s discretionary power result from
§ 39 para. 6 BorsG, according to which an insufficient price offered in the buy-out offer
does not influence the validity of the cancellation. This has to be interpreted as
removing the question whether the buy-out offer is adequate from the administration’s
decision-making process.**!

Therefore, regarding the if of the cancellation the administration’s discretionary power
is strongly restricted.**? However, regarding the modalities of the cancellation, they may
exercise their discretion by delaying the entry into force of the cancellation up to two
years, as per § 39 para. 5 sentence 2 BorsG.'¥

3.2.1.1 Buy-out offer:

As § 39 BorsG does not specify who can make the buy-out offer either the issuer,
the majority shareholder, or even a third party may make the offer."** As the issuer
would have to comply with § 71 AktG, which regulates the buying of a company’s own
shares, in reality, the majority shareholder will most often make the offer.*®

In order for the buy-out offer to be sufficient, it has to satisfy a number of conditions.
3.2.1.1.1 Preconditions:

According to § 39 para. 2 sentence 3 No. 1 BorsG the offer has to encompass all stocks
that are subject to the delisting request and it has to have been published in accordance
with the rules of the WpUG.

This means that according to § 14 WpUG the offeree has to submit the relevant
documentation to the Federal Financial Supervisory Authority (BAFin). The mandatory
information of an offer is laid out by § 11 WpUG. Notably, as stipulated by Art. 2 Nr. 7
Stock Acquisition and Takeover Law-Acquisition Regulation
(Wertpapieriibernahmegesetz-Angebotsverordnung - WpUG-AngV) the offer has to
contain additional information regarding the future request for the cancellation of the
listing, including a mandatory reference to the possible restrictions of the stocks

130 Kumpan, supra note 127, recital 6.
131 Heidelbach, supra note 123, recital 38.
132 Krug, supra note 5, p. 296.
133 Kumpan ,,BorsG § 39 Widerruf der Zulassung bei Wertpapieren® in Handelsgesetzbuch: HGB, ed. Hopt,
p. 297; Krug, , Der Riickzug von der Borse -Widerstreitende Interessen von Grofs- und Minderheitsaktiondren
beim Delisting, p. 297.
12‘5‘ Bungert and Leyendecker-Langner, supra note 120, p. 50.
Ibid.
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tradability as a result of the cancellation and the corresponding possible decrease in
price.

3.2.1.2.1 Characteristics of the offer:
According to § 39 para. 3 sentence 1 BorsG the offer may not be conditional.

Furthermore, § 39 para. 3 sentence 2 BorsG stipulates that § 31 WpUG is applicable to
the offer with the exception that the offer under § 39 para. 2 sentence 3 No. 1 BorsG has
to offer an exchange in the form of a monetary payment in Euro. The amount offered
may not be lower than the average price of the stocks on domestic stock markets during
the last six months before the publication of the delisting under § 10 para. 1 sentence 1
or § 35 para. 1 sentence 1 BorsG.

Should the issuer have violated Art. 17 MAR or a similar rule of applicable foreign law
by not publishing insider information, or by publishing false information, or have
violated the prohibition of market manipulation under Art. 15 MAR, the offeree is
obliged under § 39 para. 3 sentence 3 BorsG to pay the difference between the amount
offered and the amount that is calculated from the company’s value.

However, this is only the case if the above-mentioned violations had a significant
impact on the stock’s price. As a single strong fluctuation in price may not be
significant if viewed in the context of a six-month time period, the term “significant”
under  § 39 para. 3 sentence 3 BorsG  has to interpreted independently  of
Art. 7 para. 1 lit. a MAR.**®  The legislator has however in § 39 para. 3 sentence 4
BorsG attached special consequences to a fluctuation of five percent or more. Therefore,
this five percent value can be taken as a starting point in determining the significance of
a violation for a stock’s price under § 39 para. 3 sentence 3 BorsG.¥

According to § 39 para. 3 sentence 4 BorsG if the stocks that are subject to the offer
formed a market price on less than a third of the stock markets working days during the
last six months before the publication of the delisting under § 10 para. 1 sentence 1 or §
35 para. 1 sentence 1 BorsG, and several of these market prices diverge from one
another by more than five percent, the offeree is obliged to pay a sum determined by the
company’s va