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Temas aktualitate

Darba t€mas izvélei par iemeslu kalpo noverojumi, ka privatuma un personibas tiesibu
jautajumi misdienas kliis arvien aktualaki un to nepienaciga novért€Sana noved pie
demokratiskai sabiedribai vairak vai mazak bistamam sekam, taja skaita netiek nodroSinatas
personas tiesibas netrauc€ti un brivi baudit savu ikdienu bez nepamatotas publiskoSanas
vienigi sabiedribas zinkaribas remdeSanas interes€s. Moderna sabiedriba un jo ipasSi dzive
straujaja plaSsazinas lidzek]u attistibas laikmeta diemzel nes sev lidzi arT personibas un
privatuma apdraud&jumu. Katra cilvéka intima un privata sfera ir Iidz dzilumiem individuala
sava patstaviguma un pasvertiba. Tomér plaSsazinas Iidzekli aizvien vairak un vairak parnem
sava vara atseviSku personu dzives stastus un, nesatraucoties par vinu personiskajam jiitam,
izplata tos zinkarigajai un sensaciju alkstoSajai publikai. Blakus preses sakotné&jai funkcijai —
informét sabiedribu par aktualiem jautdjumiem ar zinu raksturu, daudz straujak attistas ta
déveta ,,dzeltena jeb bulvara prese”, kuras mérki un uzdevumi krasi atSkiras. Tehniskie
atklajumi — augstas izskirtsp&jas foto un noveérosanas kameras un citi tehniskie paliglidzekli -
lauj publiskot citu cilvéku privatas un intimas dzives sléptakas detalas. NeapSaubami viena no
§1s jomas panakuma atslégam ir apstaklis, ka sadas publikacijas ar1 vidusmera lasitajam vai
skatitajam pieskir Skietamu varu lemt par popularako personu privatumu un ietekmét to.

Latvija, nemot veéra Padomju Savienibas laika pieredzeto totalitaro sisttmu un
cilvektiesibu formalismu, likumdevgjs, papildinot Latvijas Republikas Satversmi (turpmak —
Satversme) ar cilvéka pamattiesibu nodalu, 95. panta un 96. panta ipasi ir uzsveris cilvéka
goda un cienas aizsardzibu un privatas dzives neaizskaramibu. Lai ari Latvijas pozitivo
civiltiesibu kodifikacija — Civillikuma — Sobrid v&l neatspogulojas §1, no vienas puses, dzila
personibas izpratne, un, no otras puses, aptverosa iesp&ja efektivi versties pret aizskarumu,
Civillikums satur tieSu normativu regul&jumu par atseviskas personibas tiesibu Skautnes
aizsardzibu, proti, aizsardzibu pret personas godu un cienu aizskaroSu zinu izplatiSanu, kas
nostiprinata Civillikuma 2352.'pantd. Tatu Latvija ka Eiropas Padomes dalibvalsts ir
uznémusies zinamas starptautiskas saistibas personibas tiesibu joma Latvijas tiesibu sisteémas
attistibai atbilstoSi Eiropas Padomes vadlinijam.

2005. gada 17. decembr1 vairak neka 20 Latvijas sabiedriba pazistami cilveki laikraksta
Diena pielikuma Sestdiena ievietoja pazinojumu, kura protestéja pret “dzeltenas preses” un
“fotomednieku” aktivitatém, aicinot vinus ieveérot cilvéku tiesibas uz privato dzivi. Ka norada
viens no pazinojuma autoriem: “Viena rita uzskiru zurnalu un atklaju — pe€déjos ménesos esmu
izsekots! Un dala privatas dzives — ka uz delnas dzeltenaja pres€. Slepeni bildétas fotografijas
no kadas slavenibas kazam, kads notverts pie dzemdibu nama ar pirmdzimto rokas, bet vél
kads cits — Snukstot tuvinieka bérés.” Plassazinas lidzekli attaisnojas ar preses un varda
brivibu, ka ari sabiedribas tiesibam zinat, tacu “kur ir ta robeza, un vai tada vispar ir” —
retoriski jauta vestijuma autori.

Protams, nevar nenoveértét preses brivibas nozimi reprezentativa demokratija, kur ta ir
brivas un demokratiskas pamatiekartas konstitugjosa sastavdala. TaCu §1 pozicija sniedz ari
lielu sabiedriskas domas ietekméSanas iesp&ju. Attiecibas starp valsti, pla§sazinas lidzekliem
un individu ir paklautas izmainam, nemot vera personas privatuma un personibas tiesibu
aizskaruma draudu problému un civiltiesiskas aizsardzibas celus. Preses briviba ka
pamattiesibas izpauzas ka subjektivi publiska aizsardziba pret valsts iejaukSanos preses
darbiba, jo 1pasi nepielaujot jebkadu politisko cenziiru. Tomér aizvien vairak ir nepiecieSama



valsts pretdarbiba un cilvéktiesibu aizsardzibas nodroSinasana pret parak spécigu sabiedriskas
domas vadiSanu ar tendenciozam publikacijam un ta dévetas dzeltenas jeb sensaciju preses
piecaugosu koncentraciju. Lielais zurnalu, avizu, radio un televizijas parraizu skaits palielina
konkurences spiedienu un pieprasa informacijas aktualitati un ekskluzivitati. Bez tam valsts
uzdevums ir pasargat atseviskas personas no tadas publicitates, kas vargtu aizskart $o personu
pamattiesibas. Ipasi liela ir pla§sazinas lidzek]u interese par sabiedriba pazistamam personam.

Neskatoties uz to, ka Latvijas tiesu praks€ $1 darba téma atspogulota vél saméra reti un
tiesu prakses saistiba ar civiltiesisko atbildibu par privatuma tiesibu aizskarumu Sobrid vél
nav, darba apskatamie jautdjumi uzskatami par nozimigu tiesibu un sabiedriski politisku
problému. Personas privatuma civiltiesiskas aizsardzibas jautajums ka aktualitate sastopams
gan plasakas, gan mazak plasas sabiedriskas diskusijas.

Darba izmantota terminologija

Lai izv€l&tos péc iesp&jas precizaku $a darba juridisko terminologiju un noskirtu to no
citiem tiesibu instititiem Latvijas tiesibas, ka ar1 izvairitos no vairakiem lidzigiem savstarpéji
maldinosiem terminu formul&jumiem, autoresprat, nepiecieSams norobezoties no citas tiesibu
nozar€s jau izmantotas terminologijas. Ar personibas tiesibam tiek saprastas tas aizsargatas
tiesibas un tiesiskie labumi, ar kuriem persona apveltita pamatojoties uz savu ieksg€ji un
vizuali raksturojoSo IpasSibu kopumu un vienreizigumu. Latvija ar personibas tiesibam
jasaprot no Satversmes 95. un 96.panta nostiprinatajam personas pamattiesibam atvasinatas
izpausmes brivi baudit savas privatas dzives neaizskaramibu un pamatojoties uz savas ricibas
sekam baudtt sevis ka personibas godu un cienu sabiedribas acis. Salidzinot ar juridisko
terminologiju citas valodas: vacu valoda — Allgemeines Personlihkeitsrecht, francu valoda -
droits de la personnalité, personibas tiesibas ir tuvakais termins latviesu valoda, tomér anglu
valoda tiek lietots vienigi privatuma tiesibu apzim&jums plasaka nozimé - right to privacy.

Tadgjadi ar personibas tiesibam tiek saprastas katrai personai piemitosas tiesibas uz
savas personibas attistibu, tai skaita noteikt sava privatuma jomas un sava attéla izmantoSanas
ierobezojumus, un nepielaut aizskaroSu nepatiesibu izplatiSanu par savu personibu.
Personibas tiesibas katrai personai izpauzas ka tiesibas brivi lemt un noteikt to izmantoSanas
iespejas tresajam personam, atlaujot vai liedzot plasakai sabiedribai ieltikoties noteiktas
personibas tiesibas izpausmés. Personibas tiesibas janoskir no valodnieciski lidziga termina —
personiskas tiesibas, kas ir personai piemitoSu neatsavinamu tiesibu kopums. Personibas
tiesibas janoskir arT no Civillikuma formul&juma — personisks aizskarums, kas aptver plasu
nemantisko aizskarumu grupu, tai skaita miesas bojajumus, aizskarumus pret personisko
brivibu, dzimumneaizskaramibu un personas godu un cienu. Sads nodalfjums personisks un
mantisks izriet no Civillikuma terminologijas saistiba ar tiesibu aizskaruma seku
diferencéSanas — materialo zaud&umu atlidziba un nemantiskais kait€§jums. Lidz ar to
personibas tiesibas ka ar likumu aizsargata personas tiesibu joma ir daudz plaSaka par
Civillikuma 19.nodala doto izsmelo$o personisko aizskarumu uzskaittjumu.

Darba meérkis, uzdevumi, struktiira un metodes
Darba merkis. Sa darba merkis ir izpé€tit personibas tiesibu, jo pasi privatuma tiesibu,

civiltiesiskas aizsardzibas un nemantiska kaitéjuma civiltiesiskos pamatus Latvijas tiesibu
sistema, ka arT piedavat salidzinoSo tiesibu apskatu ar romanu — germanu tiesibu loka lielako



jurisdikciju pieredzi personibas tiesibu attistiba un civiltiesiskas aizsardzibas regul&uma.
Turklat ir janoskaidro, vai Civillikuma 1635.panta nostiprinatas tiesibas sanemt kompensaciju
par moralo kait€§jumu ir pietiekosSs reguléjums ar1 personibas tiesibu aizskaruma gadijuma.

Darba uzdevumi. Darba galvenais uzdevums ir izpétit personibas tiesibas ka atsevisku
tiesibu institiitu un jo Tpasi personibas tiesibu izpausmes formas - tiesibas uz privatumu un
personas tiesibas uz savu att€lu, skatot tas saistiba arl ar Latvijas civiltiesibas normativi
noregulétajam personas tiesibam uz goda un cienas aizsardzibu. Darba uzdevums, cita starp, ir
arl izveértét, vai Latvija ir pienacigi izpildijusi Eiropas Padomes uzliktos pienakumus
privatuma nodrosinasana. Darba apskatiti tiesiskas aizsardzibas Iidzekli personibas tiesibu
aizskaruma gadijuma un $o tiesibu aizskaruma rezultata radita kait€juma, jo 1pasi nemantiska
kaitgjuma, atlidzinasanas un kompens€Sanas iesp€jas Latvijas civiltiesibas, sasaistot to ar
romanu - germanu tiesibu loka valstis pastavoso personibas tiesibu doktrinaro izpratni,
judikattru un problematiku.

Paplasinati interpret€jot un sist€miski iztulkojot Latvijas tiesibu sist€ému, sasaistot
Satversmes un Civillikuma reguléjumu ar mérki sasniegt efektivas tiesiski aizsargato tiesibu
un labumu aizsardzibas iesp&jas, Sis darbs piedava fundamentalu koncepta problémas
iztirzajumu un seko tr1s izvirzitajiem uzdevumiem:

- pirmkart, pemot vera iesp&jamo rakstito normu trikumu Civillikuma, tiesibas uz
privatumu apskatitas visa Latvijas tiesibu sistéma kopuma, vienlaicigi identificgjot to
parkapsanas rezultata nodarita nemantiska kait€juma specifiskas iezimes;

- otrkart, sasaistitas un iestradatas citu romanu - germanu tiesibu lokam piederigo valstu
tiesibu zinatnes atzinas, pieredze, doktrinarie tiesibu avoti un judikatiira, lai ar to
palidzibu defin€tu un sistematiz€tu personibas tiesibu specifisko problémas
uzstadijumu;

- treskart, izvertéti personibas tiesibu aspekti kopsakara ar Latvijas starptautiskajam
saisttbam cilvektiesibu joma un Eiropas Cilvektiesibu tiesas judikatiiras vadlinijas.

Lai sasniegtu izvirzito mérki, uzdevumi iztirzati pa dalam un soli pa solim. P&tijuma gaita
izveleta apgriezta seciba — no vésturiskas atkapes sakot ar aktualo personibas tiesibu izpé&ti
cilvéktiesibu jautajumu gaisma, turpinot ar arvalstu doktrinas un judikatiiras pieméru apskati
un visbeidzot nonakot lidz iesp&jamajiem problémjautajumu risindjumiem Latvijas situacija.

Darba struktira.

Darbs strukturali sastav no ievada un tris paplaSinata pétijuma dalam, un kopsavilkuma
dalas, kura ietverti arT darba autores izvirzitie priekslikumi un secinajumu. Darbu nosledz
izmantotas literatiiras un tiesibu avotu saraksts. Galvenas dalas sastav no nodalam, tam,
savukart pakartotas atseviSkas apaksnodalas. Atseviskas apaks$nodalas apskatitie jautajumi
izdaliti arT apakSpunktos.

Darba kopgjais apjoms ir 219 lapaspuses.

Darba izmantotas metodes. Darba pamata pielietotas sekojoSas zinatniskas
pétniecibas metodes: salidzino$a metode, analitiska metode un vesturiska metode.



Nemot véra darba saturu un izvirzito mérki un uzdevumus, viena no galvenajam §1
darba pétniecibas metodém ir ar1 analitiska metode. Ta tiek izmantota gan pé&tot tiesu praksi,
gan pozitivas tiesibas, ka arT tiesibu doktrinu Latvija un citu valstu pieredze. Tadgjadi rasta
analize ir §a darba secindjumu pamata. Darba attistibas gaita atspogulotas ar1 analitiskas un
kritiskas pardomas. Pamatojoties uz Stm pardomam, izstradats aptveroSa personibas tiesibu
aizskaruma jédziena un normativa reguléjuma priekslikums Latvijas tiesibas. Lai to istenotu,
darba izverteta privatuma civiltiesiskas aizsardzibas nepieciesamiba gan no praktiska, gan no
teorétiska viedokla.

Ar1 vésturiskajai petniecibas metodei ir liela nozime §1 darba tapSana. Lai saprastu
personibas tiesibu — jo 1pasSi privatuma, nozimi un vietu misdieniga civiltiesibu sisteéma,
nepiecieSams parzinat un izprast tos vesturiskos apstaklus un tiesibu attistibas un filozofijas
tendences, kas pastavejusas personibas tiesibu nostiprinaSanas laika citu valstu jurisdikcijas.
Bez tam veésturiskas metodes pienesums ir ar1 katra likumdeve€ja ratio iuris atklasanas pamats.

Darba koncepts balstas, galvenokart, uz salidzinoSo tiesibu izpéti lielakajas romanu —
germanu tiesibu loka jurisdikcijas — Vacija un Francija, atseviSkos jautagjumos apskatot ari
Austrijas un Sveices tiesisko regul&jumu un personibas tiesibu piemérosana praksi. Tadgjadi
salidzino$as metodes pielietojums darba izmantots gan citu jurisdikciju normativa regul&juma,
gan tiesu prakses analiz€. No salidzinosas metodes viedok]a apliikota arT tiesibu doktrina.

Darba teoretiska nozime un praktiska pielietojamiba

Darba témas teorétisko nozimi pamato tas, ka personibas tiesibu joma Latvija lidz $im nav
aptverosu zinatnisku pétijumu. Lidzas visparéjam personibas tiesibu aizsardzibas reguléjuma
trukumam Latvijas tiesibu sistéma art 11dz§ingja tiesu prakse nav pietiekami némusi véra laika
raditas izmainas. Valsts Cilvektiesibu birojs sava petijuma par personas tiesibam uz att€lu, kas
ir viena no personas privatas dzives neaizskaramibas sferam, ir secinajis, ka Latvijas tiesas ir
izskatitas tikai dazas lietas, kas saistitas ar personas att€la izmantoSanu masu informacijas
lidzeklos. Situacija joprojam nav mainijusies, un nav tiesu prakses lietas, kur prasiba biitu
pamatota ar personas tiesibam uz privato dzivi un privatas dzives neaizskaramibu masu
informacijas lidzeklos, ka arT uz $ada pamata tiesa nav atzinusi nevienu prasibu. Nemot véra
So likuma robu un balstoties uz Satversmi, darba apskatiti iesp&jamie personibas tiesibu
civiltiesiskie aizsardzibas lidzekli un to efektivitate. Personibas tiesibu aizskaruma tiesiskas
aizsardzibas iesp€jas izvertetas ar saistiba ar kompensaciju par moralo kait€§jumu saskana ar
Civillikuma 1635.pantu, ka art izsverts civiltiesiskas aizsardzibas saturs un robezas attieciba
pret citu iesaistito personu aizsargatam interes€ém. Jo 1paSi apskatitas pretnostatitas
pamattiesibas uz izteiksmes brivibu, preses briviba un sabiedribas tiesibas uz informaciju.

Raksturojot veikta p€tijjuma nozimigumu un pienesumu uzsverams, ka izvertgjot citu
romanu - germanu valstu plaso pieredzi, Saja disertacija ieziméta nemantiska kait€juma
iespgjama Latvijas perspektiva personibas tiesibu aizskaruma gadijuma ka pamats tiesibu
piemérosanas talakai atfistidanai Latvijas civiltiesibas. Sis koncepts balstas uz salidzino$o
tiesibu izpéti lielakajas romanu — germanu tiesibu loka jurisdikcijas — Vacija un Francija,
atseviskos jautajumos apskatot ari Austrijas un Sveices tiesisko regulgjumu un personibas
tiestbu pieméroSana praksi. Tomér jaatzist, ka neraugoties uz pieaugoSo interesi par
disertacijas t€mu, l1dz §a darba rasanas bridim Latvija par to ir publiskoti tikai dazi zinatniski



pétijumi, tadejadi darba izmantoti galvenokart arvalstu doktrinarie darbi un judikatiira, ka art
Eiropas Cilvektiesibu tiesas iedibinatie pamatprincipi personibas tiesibu aizskaruma lietas.

Darba praktiska nozime. Neskatoties uz to, ka darbs ir teor&tiski orientéts, ta praktiska
nozime saistita ar iesp&jamajam problémjautajumu tiesiskas sakartoSanas iesp&jam. Darba
noraditi konkr€ti risinadjumi un iesp&jamie jauninajumi gan saistiba ar personibas tiesibu
piem@roSanu tiesibu talakveidoSanas cela, gan doti konkréti priekslikumi atsevisku likumu
redakcionalam izmainam. Darbs var tikt izmantots, pirmkart, attistot izpratni par civiltiesiskas
aizsardzibas iesp&am personibas tiesibu aizskaruma gadijuma tiesas cela, otrkart, padzilinata
personibas tiesibu teorijas apguve tiesibu studiju procesa.

Darba rezultatu aprobacija

Darba veikta pétijuma rezultati ietverti gan zinatniskajas publikacijas, gan izvirziti
apspiesanai starptautiskai zinatniskajai konferencei. Publikaciju saraksts un zinas par minéto
konferenci ietvertas §1 kopsavilkuma nosléguma.

Darbs ir apspriests Latvijas Universitates Juridiskas fakultates Civiltiesisko zinatgu
katedras sédeé, ka ari vairakos seminaros Kopenhagenas biznesa skola (Danija) Orhiisas
Universitaté (Danija), Orhusas biznesa skola (Danija) un Odenses Universitaté (Danija), un
Latvijas Universitate.

Izmantoto avotu, literatiiras un tiestbu avotu raksturojums

Sa darba tap$ana ir izmantots gan pla$s arvalstu autoru literatiiras klasts, gan Latvijas
tiesibzinatnieku publikacijas un komentari par $a darba t€mu.

Nemot véra to, ka tieSi saistiba ar Sa darba aktualo tematiku monografiski darbi
Latvija vel nav publiskoti, darba izmantoti augsti kvalificétu civiltiesibu specialistu —
profesora Kalvja Torgana, profesora Kaspara Baloza, Agra Bitana u.c. autoru raksti un
komentari par delikta tiestbam un morala kait€§juma institlita Tpatnibam. Darba izmantoti ar1
specialistu petijumi un raksti par personas privatuma tiesibu situaciju Latvija cilvéktiesibu
aspekta. Nemot véra ierobezoto Latvijas literatiiras pieejamibu, darba plasi izmantota arvalstu
- Vacijas, Sveices, Francijas u.c. valstu tiesibzinatnieku monografijas, raksti un civiltiesibu
kodifikaciju komentari.

Personibas tiesibu un ar to aizskarumu saistito teorétisko jautajumu atklaSanai un
defin€Sanai darba ir izmantoti literatiiras avoti jau no 20.gadsimta sakumposma, atseviski
raksti dat€jami pat ar 19.gadsimta beigu posmu.

Ipasi darba izmantota romanu - germanu tiesibu loka jurisdikcijas atzitu doktrinalo
darbu autoru, pieméram, Heinriha Hubmana (Heinrich Hubmann), Pétera Slehtrima (Peter
Schlechtriem), Kristiana fon Bara (Christian von Bar), Jirgena Helles (Jiirgen Helle), Ernsta
fon Kémerera (Ernst von Caemmerer), Matiasa Princa (Matthias Prinz), Karla Vencela (Karl
Wenzel , Tomasa Lezlé (Thomas Legler), Rodzera Nersona (Roger Nerson), Pjéra Kaizera
(Pierre Kayser), Fransud Rigo (Frangois Rigaux), Zaka Ravanasa (Jacques Ravanas) un citu
tiesibzinatnieku monografijas un raksti.



Papildus Latvijas pozitivajam tiestbam darba izmantots arl iev@rojams arvalstu —
Vacijas, Sveices, Austrijas un Francijas normativo tiesibu aktu reguléjums, galvenokart, bet
ne tikai, civiltiesibu kodifikacijas un personas tiesibas uz savu attélu reglamentgjosie tiesibu
akti.

Liela uzmaniba darba pieveérsta Eiropas Cilvektiesibu tiesu spriedumiem saistiba ar
privatuma tiesibu cilvektiesibu aspektiem, izmantots plasa citu valstu vispargjo jurisdikciju
tiesu judikatiira un atseviSki Vacijas Federalas Konstitucionalas tiesas spriedumi. Darba
izverteti ar Latvijas tiesu instanu spriedumi par apskatamo tematiku. Tapat atsevisku
jautajumu attistiSanai teorétiska plaksné€ izmantoti Latvijas Republikas Satversmes tiesas
prakses materiali.

Iss pétijuma apraksts

Pirma dala
Ievads téma un starptautiskas prasibas personibas tiesibu aizsardziba

A Ievads

Darba ievada dala tiek noradits uz temata aktualitati, izvirzitajiem pé€tijjuma mérkiem un
uzdevumiem, izpétes metodém. Saja dala ir atzimétas ari pétijuma novitates teorctiska un
praktiska aspekta. Lai sniegtu parskatu par izmantotas literatiiras un tiesibu avotu klastu, ir
dots to vispargjs raksturojums. Pirmo dalu noslédz terminologijas skaidrojumi.

B Personas jédziens visparigaja valodas pielietojuma un personibas tiestbu veésturiska
attistiba

Lai izvertétu personas ka tiesibu institta attistibu no sakotng&jas jédziena ,,persona”
izpratnes [idz miusdienam un ta saistibu ar §1 pétijuma priekSmetu — personibas tiesibam,
jautajums apskatits jurisprudences un tiesibu filozofijas vesturiskas attistibas gaisma.

Saja darba nodala personibas tiesibas izvértétas ka konsenss starp personibu un
tiesibam, kas nodroSina personas ka individa pastavéSanu tiesiskaja sabiedriba, nezaudgjot
savu TpaSo individualitati un personibas primaras vajadzibas. Sada nodroginata tiesiska
aizsardziba noteiktiem personibas tiesibu aspektiem neparpoSami atbilst demokratiskas
sabiedribas interesém. Apskatits jautajums, ka ar prasijuma tiesibu aizsargatie personiskie
aizskarumi tiek definéti visas Eiropas valstis, aptverot dzivibas, miesas bojajumu, veselibu un
personiskas brivibas aizskarumus, visbiezak aptverot arT personas goda un cienas aizskaruma
aizsardzibu. Eiropas valstu tiesibu sist€mas ir attistijuSas vairakas dogmatiskas pieejas, ar
kuram tiek risinats dazadu personibas tiesibu aizsardziba noteiktos faktiskajos apstaklos —
personibas tiesibas uz privatumu, tostarp - savu attélu, uz goda un cienas aizsardzibu. Ir
valstis, kuras attistits aptvero$s tiesibu institiits, kas aptver visu personibas tiesiskas
izpausmes jomu — vispargjas personibas tiesibas, kam pieSkirts privattiesibu augstaka
konstitucionala principa rangs. Sads reguléjums pastav Vacija un Griekija. Vairakuma
Eiropas valstu tiesibu sisttmu ir izvéléta tieSi ,,specialo personibas tiesibu” pieeja. Ta,
pieméram, Ziemelvalstts — Danija, Zviedrija un Somija — par pietickamu tiek uzskatita
atseviSku specialo personibas tiesibu aizsardzibas ieklauSana tiesibu sist€éma, paredzot
vispargju atbildibas regul&jumu par deliktu. Tacu arT attieciba uz specialo personibas tiesibu



reguléjumu dazadas Eiropas valstis pastav dazadi redzgjumi, kadi personibas tiesibu
aizskarumi butu aizsargajami likuma cela. Anglijas likumdevéjs gan pietickami ilgi ir
diskutgjis un apsveris nepiecieSamibu tiesibu sistéma ieviest atbildibu par privatuma
aizskarumu (,,infringement of privacy”, , right to privacy”) un ar likumu Protection from
Harassment Act 1997 ir spéris nozimigu soli personibas tiesibu aizsardzibas nodroSinasana,
kaut arT ar So regulgjumu ir nosegta Saja darba apskatitas problematikas neliela dala. Citas
personibas tiesibu Skautnes ir atrodamas dazados delikta tiesibu (torts) tiesiskajos sastavos.

Pagajusa gadsimta personibas tiesibu un privatuma aizsardzibas attistiba loti nozimiga
loma bija ar1 Amerikas Savienoto Valstu jurisdikcijai un doktrinai. Semjuela Vorena (Samuel
Warren) un Litisa Brendisa (Louis Brandeis) raksts “Tiesibas uz privatumu” (The Right to
Privacy), kas 1890.gada tika publicéts Harvard Law Review, ir vispopularaka no visam
jebkad uzrakstitajam privato tiesibu esejam un tiek uzskatita par privatuma tiesiskas
aizsardzibas pirmavotu Amerikas Savienotajas Valstis (ASV). Saja raksta autori naca klaja ar
parliecino$u pazinojumu, ka anglu-saksu tiesibu sistéma nodroSina katram individam tiesibas
noteikt kada apmeéra vins vélas dalities savas domas, jutas un emocijas ar citiem. Atzistot
personas tiesibas pasargat privatu informaciju no publiskas izpauSanas, Liiiss Brendiss un
Semjuels Vorens to defingja “ka tiesibas tikt liktiem miera”. Saja darba nodala apskatita ar
privatuma tiesibu judikattras vésturiska attistiba ASV. Pirma nozimiga personibas tiesibu
tiesas prava ASV dat§jama vairak ka 100 gadus sena pagatn€, 1902. gada - Robertson v.
Rochester Folding Box lieta. Tiesa prasibas noraidiSanu $aja lieta pamatoja ar to, ka nav
likuma, nav tiesibu precedenta un nav pat likuma komentaru par personas tiesibu uz
privatumu atziSanu un tadejadi Sadas tiesibas nevar un tas nevajadzEtu atzit saskana ar
Nujorkas Stata likumiem, jo tiesas neesot pilnvarotas pienemt likumu — §1 funkcija piederot
tikai un vienigi likumdevéjam. Tomér, kaut arT Saja lieta tiesas cela personas tiesibas uz
privatuma aizsardzibu vél netika atzitas, ST lieta uzskatama par biitisku soli tiesibu uz privato
dzivi attistibas joma ASV, jo péc minéta tiesas sprieduma Nujorkas likumdevéji grozija Stata
likumus, lai mainitu spriedumu. Diametrali pretéjs nolémums tris gadus vélak Dzordzijas
Stata liecindja par nozimigu attistibu personibas tiesibu joma - Paolo Pavesica lieta.
Dzordzijas tiesa neparnéma Nujorkas tiesas praksi un sprieduma argumentaciju, un,
apmierinot Paolo Pavesic¢a (Paolo Pavesich) prasibu, atzina, ka apdrosinasanas kompanijai ir
jakompensé kait€jums, kas radies, parkapjot personas tiesibas uz privatumu. Tiesa atzina, ka
personai, kura vélas dzivot dalgji noskirtu dzivi, ir tiesibas izlemt vietu, laiku un veidu, ka
atklat sevi publiski un cilvéka kermenis nevar tikt publiski izradits jebkura laika un vieta bez
personas piekriSanas un ka personas tiesibas izradit sevi publiski jebkura tai piemérota laika
un vieta ir ietvertas tiesibas uz personisko brivibu. 1905. gada tiesas spriedums Paolo
Pavesica lieta bija pirmais tiesas nolémums, kas atzina individa visparigas tiesibas uz
privatumu.

C Personibas tiestbu un privatuma aizsardzibas reguléjums starptautiskos cilvektiesibu
dokumentos un Eiropas Cilvektiesibu tiesas judikatiura

Saja darba nodala apskatitas valsts starptautisko tiesibu saistibas personibas tiesibu
joma. Personas tiesibas uz privato dzivi un tas neaizskaramibu ka pamattiesibas ir
nostiprinatas gan nozimigos visparigos, gan regionalos starptautiskos tiesibu aktos. Apvienoto
Naciju Organizacijas (ANO) Visparéjas cilvektiesibu deklardcijas 12. pants aizsarga cilvéka
privato dzivi, atseviS$ki nodalot gimenes dzivi, dzivokla neaizskaramibu, korespondences
noslépumu un personas goda un cienas aizsardzibu. Lidzigs reguléjums ieklauts art ANO



Starptautiska pakta par pilsoniskajam un politiskajam tiestbam 17. panta, ka ar1 Cilvéka
tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak - Konvencija) 8. panta, kas noteic,
ka “ikvienam ir tiesibas uz savu privato un gimenes dzivi, korespondences noslepumu un
dzivokla neaizskaramibu”. Latvija konstitucionalaja Itmeni tiesibas uz privatas dzives
neaizskaramibu ir nostiprinatas Satversmes 96. panta, savukart personas goda un cienas
aizsardzibu nodroSina Satversmes 95.pants.

Konvencijas 8.pantu aizsargatas personibas tiesibas - personas privatuma izpratne -
Eiropas Padomes dalibvalstis starptautisko tiesibu Iiment tiek veidota ar Eiropas Cilvektiesibu
tiesas (turpmak - ECT) judikatiiras palidzibu. Konvencijas 8. panta nostiprinata privatas
dzives garantija, pirmkart, ir radita, lai nodroSinatu individa personibas attistibu attiecibas ar
citiem individiem bez iejauk3anas no arpuses. Sada aizsardziba ietver gan personas intimo,
gimenes, gan socialo sféru. Personai ka pilntiesigai sabiedribas loceklei ir tiesibas pasai lemt
un noteikt sabiedribas pieejas iesp&jamibu tadiem jautajumiem, kas skar vienigi pasa individa
privato dzivi. Tomér Konvencija aizsarga ari citas tiesibas un brivibas, kuras noteiktos
apstaklos var arT nonakt zinama konfliktsituacija. Konvencijas 10.panta nostiprinata varda
briviba. Nemot véra varda brivibas nozimigumu, ECT judikatiira uzsverta preses 1pasa loma
demokratiska sabiedriba, nodroSinot sabiedribu ar informaciju par tai nozimigiem un
aktualiem jautajumiem. Tomer ECT sava praks€ ir atzinusi, ka preses briviba nenozime preses
visatlautibu un ir paredz€jusi iesp&ju ierobezot preses brivibas izpausmes. Situacijas, kad
pretnostatitas varda brivibas un privatas dzives neaizskaramibas aizsargatas intereses, var biit
dazadas, katrs gadijums ir jaskata atseviski, nemot veéra konkrétos apstaklus. Svarigi
atcereties, ka jebkuru tiesibu var ierobezot, ja tam ir likumigs merkis, un viens no Siem
mérkiem var biit citu personu tiesibu aizsardziba. Tacu tiesibu ierobezojumam vienmer jabiit
samérigam ar mérki un nepiecieSamam demokratiska sabiedriba. Samérigums izpauzas
tadgjadi, ka tiesibu ierobezojums nedrikst biit lielaks ka sabiedribas ieguvums no ta. Ir
jamégina atrast kompromisu abu pretnostatito aizsargato tiesisko intereSu nodrosinasanai, bet
ja tas nav iesp€jams, intereSu izsverSanas cela janoskaidro, kuram no aizsargatajam interesém
dodama prieksroka.

1970.gada 23.janvart Eiropas Padomes Parlamentara asambleja Deklaracija par masu
komunikdcijas medijiem un cilvektiesibam, kas izdota ar rezolticiju Nr. 428 (1970), tiesibas uz
privatumu definé sekojo$i: “tiesibas dzivot savu dzivi ar minimalu iejaukSanos taja”.
1998.gada §1 definicija tika papildinata ar tiestbam kontrolét savus datus. Personas privatums
Konvencijas izpratné saistams ari ar personas lomu un iepemamo stavokli sabiedriba. ECT
tiesa atzist ta déveto publisko jeb plasi atpazistamo personibu aizsardzibas ierobezoSanu.
Par tiesibam uz privatumu (turpmak — Rezoliicija Nr. 1165) ir sniegta publiskas personibas
definicija: “Publiskas personibas ir personas, kas ienem valstiskus amatus un/vai izmanto
valsts resursus un, visparigi runajot, visas tas personas, kas sp&l€ lomu sabiedriskaja dzive, un
nav nozimes, vai ta biitu politika, ekonomika, maksla, sociala sfera, sports vai jebkura cita
joma.” Tatad arT Konvencijas piemé&roSanas joma publiska, atpazistama personiba ir persona,
kas ar savu darbibu, aktivitateém ir izpelnijusies sabiedribas uzmanibu, kluvusi atpazistama.
Ka rezultata var secinat, ka visas pargjas personas nav uzskatamas par publiskam personibam.

ECT sava 2004.gada 24.junija sprieduma lieta fon Hannover pret Vaciju par Monako

princeses Karolinas (Caroline) fotografiju publicéSanu Vacijas dzeltenaja presé nosprieda, ka
tadéjadi Vacija ir parkapusi Eiropas Cilvektiesibu konvencijas (turpmak — Konvencija)
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8.pantu, kur$ noteic ikviena tiesibas uz savas privatas un gimenes dzives neaizskaramibu.
Autoresprat, Sis ECT spriedums ir viens svarigakajiem pagrieziena punktiem attieciba uz
prominentu personu privatuma aizsardzibu un preses brivibas ka Konvencijas aizsargatas
pamattiesibas un ta dévétas ,sensaciju preses” intere$u nogkiriana. Saja sprieduma par
princeses Karolinas privatas dzives aizskarumu no Vacijas valsts puses ECT atzina, ka
Konvencija uzliek pienakumu valstij ne vien sava darbiba ievérot konvencija noteikto privatas
dzives aizsardzibu, bet vél jo vairak uzliek valstij par pienakumu nodrosinat un izveidot tadu
darboties sp&jigu regul&joso un likumdoSanas mehanismu, kas nodroSina personas privatas
dzives un gimenes dzives efektivu respektéSanu ari tajas jomas, kas skar attiecibas starp
divam personam bez tieSas valsts lidzdalibas. Tas, ka to sava sprieduma noradija ECT,
attiecinams arT uz personas fotografiju neatlautu iegiSanu un izmanto$anu pret€ji personas
privatas dzives interesém. Saja princeses Karolinas lieta ECT konstatéja Vacijas valsts
nepietickamu aizsardzibas nodroSinajumu savu starptautisko tiesibu pienakumu veikSana.
Tiesa uzskatija, ka nepiecieSams fundamentali noskirt zipu faktus — pat stridigus un
diskutablus — kas iesp&jami varétu izverst debates demokratiska sabiedriba attieciba uz
politikiem un viniem uztic€to funkciju izpildi no individualas privatas dzives detalu
nodosanas sabiedribai, v€l jo vairak attieciba uz tadam personam, kam nav uztic€ta oficialu
valstisku funkciju izpilde, jo preses un citu masu médiju nozimiga “sargsuna” (“watchdog” —
anglu val.) loma demokratiska sabiedriba ir pieskirama un attiecinama tikai un vienigi uz tadu
informaciju un priekSstatiem, kam ir objektivi pamatota interese demokratiskas valsts
sabiedriba. Saja saistiba ECT vélreiz uzsvéra katras Eiropas Padomes dalibvalsts pienakumu
ievérot Rezoliiciju Nr. 1165, lai noveérstu nepamatoto un vienpusgjo izteiksmes brivibas
interpretaciju, kas maldigi uzskata, ka sabiedribai ir tiesibas par publiskam personibam
uzzinat “pilnigi visu”, jo Konvencijas 8.panta nodro§inata privatas un gimenes dzives
aizsardziba nav tikai teor€tiska un iluzora, bet tai ir arT praktiska nozime un efektivs speks.
Tadgjadi ECT sava sprieduma $aja lieta nosprieda, ka sabiedribai nav legitimi pamatotas
intereses uzzinat, ka princese Karolina uzvedas un rikojas savas privatas dzives ietvaros,
neskatoties uz to, ka vina ir sabiedriba plasi pazistama un atpazistama persona. Pat ja Sada
interese tomér pastav, ka, pieméram, masu mé&diju komerciala veida interese publicét un
izplatit fotografijas un rakstus, kas atklaj pazistamas personas privatas dzives jomu, Sada
interese nebauda Konvencijas aizsardzibu. Tadgjadi, katra konkrétaja lieta lidz ar §a ECT
sprieduma saistoso Konvencijas interpretaciju, Vacijas un citu Saja darba apskatito valstu
teorija par publisko personibu tiestbam uz att€lu un it Ipasi absoliito publisko personibu
tiesibu uz att€lu ierobezojumi ir izvert€jami loti Sauri un samerojami ar §1s personas privatuma
interesém un sabiedribas attaisnojamam interesém uz informaciju. Konvencijas 8.panta
interpretacija un iesp&jamas $1 sprieduma sekas ari uz citu dalibvalstu, tai skaita Latvijas,
pienakumu nodroS$inat efektivu personas privatumu civiltiesisko aizsardzibu pret masu sazinas
lidzekliem ir acimredzama, un plasakas diskusijas nepiecieSamiba par Siem jautajumiem
Latvija ir pamatota.

Otra dala:
Personibas tiesibu izpratne un reguléjums romanu - germanu tiesibu loka jurisdikcijas

A Personibas tiesibu vesturiska attistiba Vacijas civiltiesibu sistema un Federalas
Konstitucionalas tiesas un Federalas Augstakas tiesas prakse

Saja darba nodala apskatits tiesne$u tiesibu un tiesibu talakveido$anas pienesums
personibas tiesibu izpratnes attistiba Vacija. Vacija personibas vispargjas tiesibas ir tiesu
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prakses raditas tiesibas, kuras aizpilda robus personibas aizsardziba un savu legitimaciju
iegiist Vacijas konstitiicijas — Pamatlikuma [Grundgesetz (GG)] 1. panta pirmaja dala un 2.
panta otraja dala nostiprinatajas vertibas. Vacija tiesas ir atzinuSas vispargjas personibas
tiesibas (Allgemeines Personlichkeitsrecht — vacu val.) tiesibu talakveidoSanas un tiesnesu
tiestbu cela, un Sobrid So tiesibu aizsardzibas joma Vacija ir daudz plasaka par Latvijas
judikatura lidz Sim iepazito personas goda un cienas aizsardzibas jautajumu. Vispargjas
personibas tiesibas ietver arT personas tiesibas uz vardu un nesagrozitu pasas personas
att€lojumu, privato noslépumu glabasanu un citas personibas tiesibu izpausmes, un
nemantiska kait€juma atlidziba vai sapju naudas samaksa par $adiem tiesibu aizskarumiem
tagad jau kluvusi paSsaprotama. Neraugoties uz to, ka Vacijas Civilkodeksa [Biirgerliches
Gesetzbuch (BGB)] normativaja regul&juma vispargjas personibas tiesibas nav izteiktas
pozitivi, 1954. gada Vacijas Federala Augstaka tiesa tiesneSu tiesibu cela Schacht-Brief lieta
atzina personibas vispargjas tiesibas ka ,,famlidzigas tiesibas” BGB 823. panta pirmas dalas
izpratng, vienlaikus noradot, ka likuma formul&umam piemtt ,,generalklauzulas plasums un
nenoteikttba* un tas uzskatams par “generalklauzulu ar nenoteiktu apjomu’, un $is tiesibas ir
uztveramas tikai ka ,.ietvara tiesibas‘. Tadg] tiesneSiem un citiem tiesibu piemérotajiem, katra
kuram intereseém dodama prieksroka: aizskartas personibas vispargjam tiesibam vai aizskargja
darbibam ka brivai vina personas izpausmei, jo abam strida pusém — gan aizskartajai personai,
gan arl paSam aizskargjam — ir tiesibas uz savas personas brivu izpausmi un tas tiesisko
aizsardzibu. Tiesu prakse Vacija personibas tiesibas ir devusi milzu pienesumu. Ar personas
vispargjo tiesibu aizskarumu saistito prasijumu par kaitgjuma atlidzibu aizsardziba,
piespriezot nemantiska kait€§juma kompenséSanu naudas izteiksmée, sakotngji tika nostiprinata
ar spriedumu Herrenreiter lieta, talak Sis jautajums Vacijas judikatura attistits Ginseng lietas
sprieduma un konstitucionalaja tiesvediba savu apstiprinajumu guvis Soraya lietas sprieduma.
Runa bija par pakapenisku tiesiskas aizsardzibas mérku attistibu. Tad€jadi personas, kuru
personibas tiesibas bija aizskartas, bet kuras nereti tomér nevargja pieradit mantiska
zaud€juma esamibu, vargja celt nemantiska kaitéjuma kompensacijas prasibu. Talakais solis
Vacijas judikatiira bija visparjo personibas tiesibu sasaiste ar prasijumu, kas izriet no
netaisnas iedzivoSanas, tas ir, iedzivoSanas uz citas personas personibas tiesibu rékina. Tas
nozimé, ka mantiskos ieguvumus no personibas tiesibu neatlautas izmantoSanas var atprasit
ka netaisnu iedzivoSanos. Sada tiesas pieeja atspogulota ari Paul Dahlke lietas sprieduma.
Taja neatlautu fotografijas izmantosanu reklamas nolikos uzskatija par fotografijas
izmantotdja netaisnu iedzivosanos. Saja sprieduma tiesa atzina, ka fotografija bez taja
att€lotas personas piekriSanas nav publiskojama un ka $aja gadijuma nosakama tada prasibas
summa, kada saskana ar visparjiem attiecigaja tirgii pastavosajiem apstakliem izdev&jam
biitu jamaksa par att€lotas personas atlaujas sanemsanu $adas fotografijas izmantosanai.

Bitiska tiesu prakse attistijusies ar1 personas rakstura atspogulosanas joma, ta devétaja
Mefistofela lieta (Mephisto-Entscheidung), kura balstas uz mirusa aktiera un intendanta
Gustava Grindgena (Gustav Griindgen) vieniga mantinieka prasibu. Tiesa atzina, ka
Grindgena prototipa varona izturéSanas Klausa Manna (Klaus Mann) romana ,, Mefistofelis”
[tieSais tulkojums no vacu val. ,,Mefistofelis - kadas karjeras romans” (,,Mephisto — Roman
einer Karriere”)] att€lota nepatiesa veida un tad€jadi ir nepielaujama. Ari personas dzives un
rakstura atspogulojums bauda personibas tiesibu aizsardzibu. Tas attiecinams uz gadijumiem,
ja persona, kura iepazistas ar $adu citas personas dzives un rakstura atspogulojumu, patiesi
vadas no $ada atainojuma patiesuma un autentiskuma. Tatad galvenais priekSnoteikums ir tas,
ka jarodas patiesai asociacijai ar kadu realu personu.
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B Vacijas piemers civiltiesiskiem prasijumiem personibas tiesibu aizskaruma gadijuma

1. Atlidziba par kaitéjumu

Vacija saskana ar BGB 249.pantu zaud&jumu atlidzibas galvenais mérkis ir atjaunot to
sakotngjo aizskartas personas stavokli, kas pastavétu gadijuma, ja attiecigais tiesibu
aizskarums un no ta izrietosais kaitgjums netiktu nodarits. Ar to nebitu jasaprot tas personas
mantiskais un nemantiskais stavoklis un apstakli, kas pastavéja pirms kait€§juma nodariSanas,
bet gan tada hipotetiska stavokla atjaunoSana, kas visticamak butu izveidojies, ja kait€jums
nebiitu ticis nodarits.

Kaut arT vispargjo personibas tiesibu aizskaruma sekas parasti ir aizskartas personas
nemantiskais kait€jums, iesp&jama arl materialo zaud&jumu raSanas, piem&ram, ja aizskarta
persona nepatiesas goda un cienas aizskaroSas zinas publiskoSanas dél ir zaud€jusi savu
darbavietu. Saskana ar Vacijas tiesibu doktrinu, par nemantisko kait€jumu ir uzskatams jau
tas vien, ka, nemot vera privatuma prettiesiska aizskaruma faktu, personas emocionala uztvere
tiek stipri ievainota un vinu mac baZas, ka tad€] sabiedriba turpmak var€tu biit negativi
noskanota vai pat izvairities no turpmakas saskarsmes. Ka pietieckams pieradijums
nemantiskajam kait€jumam ir fakts, ka aizskargjs prettiesiski ir aizskaris otras personas
personibas tiesibas un ka pastav celonsakariba starp prettiesisko darbibu un personibas tiesibu
aizskarumu. Prasitajam vien japierada, ka ar citaddiem lidzekliem nav iesp&ams pilniba
novérst nodarito kaitéjumu. Ipasi, ja runa ir par personibas tiesibu aizskarumu no plassazinas
lidzeklos, jau ar paSu publikacijas faktu tiek pienemts, ka aizskarums turpinas un vairs nav
noversams pilniba. Tadgjadi personibas tiesibas aizskaroSas publikacijas fakts atzistams par
pietickamu pieradijumu tam, ka cietuSajam nodarits nemantiskais kait€jums. Autoresprat,
butiski uzsvert, ka arl Vacijas tiesibu doktrina un judikatiira atzits, ka noteikt precizu
nemantiska kait€juma veértibu naudas izteiksme nav iespg&jams. lesp&jams vienigi izlidzinoss
jeb kompensgjoss nemantiska kait€§juma kompensacijas maksajums. Lidz ar to, ta deveéta sapju
nauda ir vienigi simboliska kompensacija. Tacu kompensgjosa jeb izlidzinosa funkcija
izpauzas ar1 tani apstakli, ka, celot prasibu par sapju naudas samaksu, cietusais ir gatavs $adu
naudas summu atzit ka kompensaciju par aizskarumu. Jau pirmaja sapju naudas institiitu
atzistoSaja tiesas sprieduma secinats, ka kompensacijai nemantiska kait§juma gadijuma ir
divas galvenas funkcijas — kompens€josa jeb izlidzinoSa funkcija (Ausgleichsfuntion) un
gandarfjuma funkcija (Genugtuungsfunktion). Tomer tas nebiit nenozimé, ka gandarijjuma jeb
apmierinajuma nodro$inasanai cietuSajam biitu nepiecieSama papildus naudas summa. Sapju
naudas kompensgjo$a un gandarfjumu nodroSino$a daba jasaprot vienigi ka galvenas
nemantiska kait€§juma atlidzinasanas funkcijas. Butiski uzsvért, ka, ta ka sapju naudas
prasijums saskana ar BGB dogmatiku aizpilda vienigi likuma robu, tas ir iesp&ams tikai
subsidiari kopa ar citu tiesibu aizsardzibas lidzekli, pieméram, atsaukumu (Widerruf) vai
tiesibam uz atbildi (Gegendarstellung), tatu par pietieckamu tiek uzskatita ari citas
kompensgjosas prasibas iesp&jamiba. Bez tam sapju nauda par nemantisku kait€jumu tiek
piespriesta vienigi gadijumos, ja aizskarumu nav iesp&jams noveérst ar cita veida tiesibu
aizsardzibas lidzekli, pieméram, publiskoto zinu atsaukumu vai aizliegumu veikt noteiktas
darbibas (Unterlassungsanspruch). Tadel], lemjot par morala kait€juma atlidzibas pienakumu
katra konkretaja lieta, papildus apstaklim, vai konkréta nodarijuma sekas iesp&jams noverst ar
citiem tiesibu aizsardzibas lidzekliem, tiesa izvert€ personibas tiesibas aizskaruma atbilstibu
Sadiem sapju naudas prasibas prieksnoteikumiem:

1) aizskaruma smagums un nozimigums;
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2) aizskargja iesp&jamie darbibas motivi;
3) aizskargja vainas pakape.

2. Prasiba no netaisnas iedzivosands

Neskatoties uz to, vai aizskarta persona var pretendét uz kompensaciju par moralo
kait€jumu, butisks ir arT prasijums, kas izriet no netaisnas iedzivoSanas. Saskana ar BGB
812.pantu persona, kas bez jebkada tiesiska pamata uz otra rékina ir guvusi tiesisku labumu
no otras personas, uzskatama par netaisni iedzivojusos un tai ir pienakums atdot atpakal katru
sadi sanemtu tiesisko labumu. Pie tam netaisnas iedzivoSanas prasibas priekSrociba ir ta, ka ta
nav atkariga no aizskarja vainojamibas vai zaud&jumu esamibas un tadgjadi var bitiski
paaugstinat aizskartas personas aizsardzibu. Ta ka prasiba no netaisnas iedzivoSanas nav
zaud€jumu atlidzibas prasiba, aizskartajai personai nav pienakums pieradit, ka vina pati bitu
sp&jusi un gribgjusi vai vargjusi izmantot savas personibas tiesibas vai ka aizskartajai personai
tadgjadi ir raduSies zaud&jumi. Netaisnas iedzivoSanas prasijums nav atkarigs ar1 no aizskartas
personas moralas stajas. Sads prettiesisks personibas tiesibu aizskarums var biit gan cienu un
godu aizskaroSu zinu izplatiSana, prettiesiska informacijas izplatiSana par personas privato
dzivi, tostarp Sadas prettiesiski iegiitas informacijas uzglabasana, apstrade vai sagatavosana
publiskosanai u.c.

3. Atsaukuma prasiba

Ja personibas tiesibas ir aizskartas, izplatot nepatiesas zinas, tostarp personas godu un
cienu aizskaroSas nepatiesas zinas, aizskartajai personai ir tiesibas prasit $adu zinu atsaukumu.
Galvenais priekSnoteikums ir izplatito zinu publiskums. Nav iesp&jams atsaukt tadus
izteikumus, kuri adres€ti vienigi paSai aizskartajai personai un nav publiskoti treSajam
personam. Tapat atsaukuma prasiba nav iesp&jama par izplatitu viedokli vai personas
subjektivu uzskatu, kas nav atzistama par zinu apgalvojumiem (7atsachenbehauptung).

4. Prasiba par atturésanos no ricibas

Prasiba par atturé€Sanos no ricibas (Unterlassungsklage) ir negatora civiltiesibu
prasiba, kas versta uz atturéSanos vai aizliegumu veikt kadu noteiktu darbibu. Ar prasibu par
atturé$anos no ricibas aizskarta persona var versties pret jau esosu vai vél nakotné paredzamu
jebkuru prettiesisku personibas tiesibu aizkarumu. Tiek iz8kirti divi §adu negatoro prasibu
veidi: ta déveéta preventiva prasiba par atturéSanos no ricibas, kuras merkis ir noverst
iesp&jamu prettiesisku aizskarumu nakotné€, un noversosa prasiba par atturéSanos no ricibas,
kuras merkis ir noveérst jau esosa prettiesiska aizskaruma turpinasanos.

C Visparéjas personibas tiesibas Sveicé

Personibas civiltiesisko aizsardzibas kodolu Sveicé veido Sveices Civilkodeksa
[Zivilgesetzbuch (ZGB)] 27. un 28. pants. AtSkiriba no Vacijas, kur BGB 823.panta vispargjo
personibas tiesibu generalklauzula attistita tiesneSu tiesibu un tiesibu talakveidoS$anas
rezultata, Sveicé personibas tiesibas ir normativi atrunatas pa$a likuma. ZGB 27. pants
paredz, ka nav spéka tadi pienakumi, kuru sekas ir parmériga personas brivibas ierobezoSana
— "neviens nevar atteikties no savas brivibas vai to ierobezot tada pakap¢, kuras istenosana ir
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pretgja likumiem vai labiem tikumiem". ZGB 28. pants nosaka personibas tiesibu argjo
aizsardzibu no treSajam personam: ,Katrs, kura personiba tiek prettiesiski aizskarta, var
versties tiesa pret jebkuru, kurs§ lidzdarbojas $aja aizskaruma. Aizskarums ir prettiesisks, ja
aizskartd persona nav devusi savu piekriSanu vai ja tas nav attaisnojams ar augstakam
privatam vai sabiedriskam interesém vai ar likumu”. Uz §iem ZGB pantiem balstas un no tiem
tiek atvasinatas dazadu kategoriju specialas personibas tiesibas.

Ar jedzienu ,,personibas tiesibas“ Sveices tiesibu doktrina saprot tadu personas
individualo tiesisko vértibu (vai ,,personibas labumu®) kopumu, kas to eksistences dél var
bt par aizskaruma objektu. Autoresprat, Sada definicija ir loti vispargja, tacu janem véra ari
to, ka personibas tiesibu biitibu aptvert ir sarezgiti, un lidz ar to saprotamas ar1 griitibas
precizi norobezot to jédziena definicija. Aizskarums vienmér ir kada notikuma sekas,
savukart katru notikumu parasti izraisa kada cilvéka darbiba. Sveices likuma regul&jums
neapraksta aizskaruma sastavu, tacu atbilsto$i likuma vardiskajam formul&am, lai kadu
personibas tiesibu ietekméSanu atzitu par personibas tiesibu aizskarumu, nepiecieSams
konstatet noteiktu aizskaruma intensitati un patiesu iejaukSanos cietusas personas personibas
tiesibas. Robeza ir janovelk katra konkréta gadijuma atseviski, tome@r aizskartajai personai ir
jabit aizsargajamai interesei savu tiesibu isteno$anai. Sveices Civilkodeksa regul&jums
balstas uz principu, ka jebkurs personibas tiesibu aizskarums uzskatams par prettiesisku. Ar
jédzienu ,,prettiesiskums® tiek nodalita tiesiski atlauta darbiba no tiesiski aizliegtas darbibas.
Ta ka personibas tiesibas pieder pie absoliitam tiesibam, t.i., attieciba pret ikvienu speka
esosam tiesibam, prettiesisks ir jebkurS aizskarums, ja vien konkrétaja gadijuma nepastav
likuma noteiktie attaisnojumi, pieméram, att€lotas personas piekriSana vai citas, augstakas
domingjosas intereses. ZGB 28. panta otraja dala likumdevéjs ir noteicis, kuros noteiktos tris
gadijumos aizskarums nav uzskatams par prettiesisku, proti:

1) japersona ir devusi savu piekrisanu ;
2) japastav doming€joSas augstakas privatas vai sabiedriskas intereses; un
3) ja pastav attaisnojums, kur§ pamatots ar likumu.

D SalidzinoSo tiestbu apskats par personas tiestbam uz attélu saistiba ar privatuma
aizsardzibu

Personas tiesibu uz savu attelu jedziens Vacija, Austrija un Sveicé noreguléts gan
normativi, gan arl attistits tiesu praks€. Vacija personas tiesibas uz savu att€lu reguléjums
ietverts Makslas autortiesibu likuma [Kunsturheberrechtsgesetz (KUG)]. KUG 22.pants
noteic, ka personas attelu var izplatit vai izvietot publiskai apskatei vienigi sanemot att€lotas
personas piekriSanu un Saubu gadijuma piekriSana uzskatama par sanemtu, ja att€lota persona
par tas att€loSanu ir san€musi atlidzibu. Tadgjadi KUG regulgjuma pieméroSanas galvenais
priekSnosacijums ir att€la esamiba un KUG izpratn€ ar atte€lu saprot jebkuru cilvéka ar€ja
veidola atainojumu. AtainoSanas veids un Ilidzeklis nav izskirosais, atteéls var but ari
zim&jums, karikatiira vai pat komiksa figiira. Tatad par nerakstitu priekSnoteikumu attéla
defingSanai varetu uzskatit arT att€lotas personas atpazistamibu vai identificéSanas
iespgjamibu. Sada atpazistamiba var izrietét ari no attélam pievienota teksta vai publikacijas,
ka art tadu lidzekl]u izmantoSana ka personas acu aizklasana ar melnu svitru vai saulesbrillem
nebiit nenodroSina to, ka personu nevarétu identificét. Lai izvertetu, vai att€loto personu var
vai nevar identificét nav nepiecieSams, lai personu atpazitu jebkur§ garamgaj€js, pietickams
pamats ir tas, ja personu atpazist vinas pazinu loks. KUG 22.pants nosaka, ka nepiecieSama
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att€lotas personas piekri$ana, izndmumi likuma paredzeti vienigi KUG 23.panta noteiktajos
gadijumos. Lidz ar to saskana ar KUG 23.pantu, personas piekriSana nav nepiecieSama:

(1) ja persona nav individuali atpazistama vai arT redzama att€los no publiskiem
pasakumiem,;

(2) persona ainavas vai attéla fona ir nejausi;

(3) persona attelota te€lotajmakslas darba;

(4) attelota persona uzskatama par ta deveéto “misdienu v&stures” personibu, t.i.,
publisku personibu (Personen der Zeitgeschichte — vacu val., Figures of contemporary society
— anglu val).

Lidzigs tiesiskais reguléjums ietverts Austrijas Autortiesibu likuma [Urhebergesetz
(UrhG)] 78.panta pirmaja dala. Tad€jadi ar1 Austrija personas att€la publiskoSana ir
pielaujama vienigi sanemot att€lotas personas piekriSanu, iznémuma gadijums skar vienigi
publiskas personibas, ja ar tas attela publiskoSanu netick aizskarta Sadas personas privata vai
intima sféra. Sveicé tiesiskais reguléjums personas tiesibam uz attélu ir atvasinams no Sveices
Civilkodeksa [Zivilgesetzbuch (ZGB)] 27. un 28. panta, kas veido personibas tiesibu
aizsardzibas kodolu.

Vacija, Austrija un Sveicé tiesu praksé attistits lidzigi attistijies ari publiskas
personibas jédziens. Publiskas personibas defingétas ka ,,Personen der Zeitgeschichte”, kas
tiesa tulkojuma no vacu valodas nozimé ,,personas, kuras ieiet miisdienu veésture”, tacu
jauzsver, ka $ads jédziena apzim&jums ir skatams nevis saistiba tikai ar ,,v€stures zinatni”, bet
gan paplasinati. Sobrid Vacija atzitakais un valdoSais viedoklis vairs neizvirza
priek$noteikumu, ka personai apzinati jaiekliist publiskaja aprit€, ar to saprotot savu pasas
apzinatu atbilstoSu darbibu rezultata iegiistot plaSakas sabiedribas uzmanibu un interesi par
savu personu, izskirosais kritrijs Sobrid ir tas, vai att€la publisko$ana no adresata viedok]a ir
attaisnotas vispargjas intereses objekts. Tacu Sadas publiskas personibas jeb miisdienu
vestures personibas ka visparigas sabiedriskas intereses klasificESana var novest ari pie
launpratigas preses tiesibu izmantoSanas, ta TIstenojot tiesibas negiit att€lotas personas
piekrisanu att€la publiskoSanai. Ta, pieméram, ta déveéta dzeltena prese, ar pastiprinatu
interesi veéstijot par kadas personas privato dzivi un nepartraukti s€rijveida publiskojot kadas
publiskas personibas att€lus, neblit nevarétu atsaukties uz sabiedribas intereSu parstavibu. No
teleologiskas iztulkoSanas metodes raugoties péc objektiva sada likuma regul&juma jégas un
mérka, ne viss, kas interes€ sabiedribu, tik tieS$am atzistams par sabiedribas intereses objektu.
Sabiedribas interesei jablit legitimai, pamatotai, aizsardzibas cienigai un istai. Pie S$ada
secindjuma sava judikatira vairakkart nonakusi arm Eiropas Cilvektiesibu tiesa. Vacija,
Austrija un Sveicé pastav teorija, kas izskir tadas absoliitas un relativas publiskas personibas.
Par absoliitam publiskam personibam tiek atzitas tadas personas, kuras misdienu vesturei ir
piederigas pilniba jeb absoliiti saistiba ar saviem sasniegumiem kada noteikta dzives joma.
Savukart relativas publiskas personibas ir tadas personas, kuras tikai relativi jeb dalgji
atzistamas par misdienu véstures intereses figiiram saistiba ar kadu konkrétu notikumu vai
faktu. Publiskas personibas doktrina saknojas ar1 Francijas tiesibas.

E Personibas tiestbas péc personas naves: Vacijas un Sveices modelis
Vacija fiziskas personas tiesibsp&ju izbeidzas ar personas navi, lidz ar personas navi

faktiski izbeidzas ar1 personas personibas tiesibas, jo tas realizét var vienigi dziva persona.
Tacu, naves iestasanas bridi personibas tiesibas netiek pilniba dzestas. Ka uzskata Vacijas
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Federala Augstaka tiesa, cilvéka gods un ciena, ka arT briva personibas attistiSanas cilvéka
dzives laika ir pietieckami aizsargata tikai tada gadijuma, ja cilvéks var dzivot ar parliecibu, ka
vina dzives gajuma atspogulojums arT péc vina naves ir aizsargats vismaz pret rupjiem
sagrozijumiem. Atseviski personibu skarosi jautajumi tiek aizsargati ari péc naves. Seit tiek
runats par ta sauktajam pec naves pastavosam personibas tiesibam jeb postmortalajam
personibas tiesibam. Tacu, ta ka persona vairs nesp€j savas tiesibas realiz€t, nepiecieSams
parstavis $adu tiesibu istenosanai. Parasti $ads parstavis ir persona, ko savas dzives laika
mirusais ir attiecigi noradijis. Tacu, ja vél dzivam esot neviena persona nav tikusi iecelta par
sadu parstavi, tiek piemeroti likumigas parstavibas noteikumi likumiga parstavja iecelSanai.
MirusSas personas personibas izmantoSana reklamas mérkiem principa tiek uzskatita par
postmortalo personibas tiesibu aizskarumu. Ta, pieméram, Marlenas Ditrihas (Marlene
Dietrich) vardu nevargja izmantot automasinas markas un citu priekSmetu mark&umos, tacu
pavisam citads tiesiskais risinajums attiecinams uz situaciju, ja Marlénas Ditrihas vards tiek
izmantots muzikla ,,Marléna” reklamai .

Sveice, pretgji Vacijas tiesibu piemérotdju izvéletajai pieejai, netiek apstridéts, ka
personibas tiesibas beidz pastavet ar personas navi un lidz ar to personibas tiesibu subjekta
naves bridi tas arT nav mantojamas. Tomér Sveices tiesibas atzist miruso pieminas aizsardzibu
jeb ta devetas piederigo tiesibas uz pietati, kuras faktiski uztur zinamus personibas tiesibu
prastjumus ar1 péc vinas naves. Tacu §is tiesibas balstas nevis uz mirusa, bet gan uz piederigo
personibas tiesibam tadgjadi tas pec sava satura un butibas atSkiras no postmortalas
personibas tiesibu aizsardzibas teorijas. Sveicé, miru§as personas piederigie, atsaucoties uz
savam personibas tiestbam, var vérsties pret attélu publiskoanu. Sai sakara darba noradits uz
vesturisku Sveices Federalas Augstakas tiesas 1944. gada spriedumu, kura sakotngji tiesa
atzina, ka tada att€la publiskosana, kura redzams slavenais SveicieSu gleznotajs Ferninands
Hodlers (Ferninand Hodler) uz naves gultas, aizskar vina atraitnes pietates jiitas.

Izvertjot un salidzinot abus augstakmin&tos p&cnaves personibas tiesibu aizsardzibas
modelus, darba atzits, ka salidzinajuma ar Sveices tiesibas atzito teoriju par personibas
tiestbam uz pieminu viena no postmortalo personibas tiesibu aizsardzibas priekSrocibam ir ta,
ka mirusa personibas tiesibu aizsardziba nav atkariga no piederigo personibas tiesibu
aizsardzibas. Tatad, tiesibu piem&ros$ana nav atkariga no ta, vai mirusajam vispar ir piederigie
un vai tie velas aktivi realizét savas tiesibas Saja sakara. Otra biitiska priekSrociba ir ta, ka
personai jau savas dzives laika ir iesp&jams pariip&ties par savam postmortalajam personibas
tiesibam, jo pastav iesp€ja iecelt (izve€leties) personu, kas péc naves aizsargas vinas tiesibas
personibas tiesibu aizskaruma gadijuma. Tacu zinamus sarezgijumus rada neskaidriba
attieciba uz postmortalo personibas tiesibu aizsardzibas terminu. Tomér jaatzist, ka ari
postmortala personibas tiesibu aizsardziba negarant€ pilnigu mirusa aizsardzibu, jo ar1 $aja
gadijuma kadam no mirusa piederigajiem ir jarealiz€ $adas savas tiesibas un aktivi javerSas
pret aizskarumu. Tacu, attieciba uz postmortalo tiesibu aizsardzibu Latvija nepastav
apstiprino$s normativais reguléjums, un, lai to integrétu pastavosaja tiesibu sist€ma, bitu
nepiecieSams ilgs process. Autoresprat, Latvijas situacija personibas pieminas aizsardzibas
teorija vairak atbilst speka esoSajam likuma regul@jumam un ta iesp&jamam iztulkojumam.
Tas nozimg, ka arpus vispargjam personibas tiesibu pamatnostadn€m nebiitu japienem pasas
jaunas tiesibu normas, lai sasniegtu izvirzito merki — sniegt iesp&jami visaptverosu, ar likumu
pamatotu mirusa personibas tiesibu aizsardzibu.
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F Napoleona Civilkodekss un personibas tiesibu aizsardziba Francija

Sakotngji ar1 1804. gada Francijas Civilkodekss jeb ta devetais Napoleona
Civilkodekss [Code Civil (CC)] ignorgja privatas dzives un citu personibas tiesibu
aizsardzibu. Civilkodeksa nebija atseviskas personibas tiesibu aizsardzibas normas. Tiesibu
ideja, ka cilvéks varétu pretendét uz kaut kadu intimitates neaizskaramibu un uz vispusigiem
savas dzives noslépumiem, Francija paradijas velak, kad personas privatuma aizskarumi kluva
biezaki un sekas bistamakas. Ar1 Francija ta bija tiesu prakse, kura pakapeniski saka aizsargat
personas tiesibas uz privato dzivi, pamatojoties uz CC 1382.panta generalklauzulu par
civiltiesisko atbildibu par deliktu. Tacu Tsteni personibas tiesibu atziSana Francija tiesas cela
nostiprinajas, balstoties uz Vacijas doktrinas piemera. Nemot v&ra arvien straujako
plassazinas Iidzeklu attistibu un arvien biezakos gadijumus par iejaukSanos ari personas
privataja telpa, pakapeniski personibas tiesibu civiltiesiskas aizsardzibas nepiecieSamiba

“«“

Saskana ar Siem grozijumiem Francijas CC 9. panta tika noteikts: “Katram ir tiesibas uz
savas privatas dzives ievéroSanu (respektu). ...”. Ar Siem grozijumiem Francija Civilkodeksa
normativi tika nostiprinata jau pastavosa tiesu prakse. Ta, saskana ar CC 9. panta otro dalu,
tiesa péc sava ieskata var piemérot jebkuru civiltiesisko aizsardzibas lidzekli, kas noveérstu
privatas sféras aizskarumu. Saskana ar CC 9.pantu par personas privatuma prettiesisku
parkapumu Francija tiek atlidzinati gan mantiskie zaud€jumi, gan nemantiskais kait€jums.
Sobrid CC 9.pants ir kluvis par vienu biezak piemérotajiem kodeksa pantiem un tiek
izmantots ar1 konceptuali - ka tiesibu norma, kopsakara ar kuru tiek interpretétas ari citas
personibas tiesibas, ne vien aizskartas privatas dzives aizsardzibai. Kaut ar1 galvenais uzsvars
Francijas CC 9.panta normativaja regul€juma likts uz personas privatumu, literatira tiek
runats par personibas tiesibam (droits de la personnalité) ka butisku tiesiska reguléjuma
sastavdalu. No normativa reguléjuma viedokla raugoties, CC 9.pants aizsarga vienigi personas
privato dzivi (vie privée), citi personibas tiesibu aspekti $aja panta tieSi nav ietverti, tomer
janem vera, ka katrs atseviSks personibas tiesibu aizskarums péc biitibas ietver sevi ari
privatas dzives aizskarumu. Ar privatas dzives aizskarumu CC 9.panta tiek saprasts
daudzveidigs personibas tiesibu iesp€jamo aizskarumu loks, tau tie personibas tiesibu
aizskaruma gadijumi, kurus neaptver CC 9.pants, Francija tiek aizsargati ar vispargjo
deliktatbildibas regulgjumu - CC 1382.pantu. Jau 1955.gada, pirms augstakminétajiem
Civilkodeksa grozijumiem, tiesa par rakstu s€riju par aktrises Marlénas Ditrihas (Marlene
Dietrich) dzivi ,,Ma vie, par Marlene Dietrich” (,, Mana dzive, Marléna Ditriha’), kas tika
publiskota bez aktrises piekriSanas sanemsSanas, piesprieda laikrakstam France Dimanche
samaksat moralo kompensaciju par nemantisko kait€§jumu par labu Marlénai Ditrihai 1
200 000 (viens miljons divsimt tiikstosi) Francijas franku apméra. Ari Francija par vispargju
pamatotas sabiedriskas intereses objektu ir atzitas publiskas personibas (,personnes
publique” jeb ,personnes connues du public’). Ar publiskam personibam Francija tiek
saprastas tadas personas, kuras, parasti npemot véra to publisko darbibu, biezi vien atrodas
sabiedribas uzmanibas centra un Iidz ar to rada sabiedribas interesi par sevi ar tadas jomas,
kas var skart arT o personu privato dzivi. Sada sabiedribas legitima interese par tre$o personu
privato dzivi Francija tiek pamatota ar dazadiem apsvérumiem.

Ar1 Francija ar att€lu jasaprot katru personas att€lojumu, ja vien So personu tadejadi
iesp&jams atpazit. Lidz ar to pietiek jau vien ar zinamu lidzibu starp att€lu un personu, t.i., ar
att€lu saprotamas ne vien fotografijas, bet gan ar1 jebkuri citi personas att€lojuma veidi —
zIimé&jumi, karikatiiras u.c. IpaSa personas piekriSana attéla publisko3anai nav nepiecieSama ari
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gadijumos, kad runa ir par kadu pamatotas sabiedriskas intereses notikumu un att€ls parada
personu publiskaja vide (,,lieu public”), veicot publiskas darbibas saistiba ar Sadu visai
sabiedribai biitisko notikumu vai procesu. Par §adiem notikumiem vai procesiem atzistami,
pieméram, karadarbiba, sporta spéles, ka ar1 satiksmes negadijuma noveérSana u.c. Vienmér
nepiecieSams rapigi izsvert, vai attiecigais notikums ir uzskatams ar pamatotu visas
sabiedribas intereses objektu, vai ar tas tikai apmierina kadas savtigas intereses, pieméram,
personas att€ls publiskots reklamas noltkos vai arT prese vienigi v€las izraisit sensaciju un
piesaistit sabiedribas uzmanibu.

Darba atzits ari, ka saskana ar CC 9.panta otro dalu, lai steidzamibas gadijuma
noverstu personas privatas dzives aizskarumu, Francija iesp&jams izmantot ar1 civilprocesualo
pagaidu noregul€juma tiesisko aizsardzibu, kas ir vienkarSots un atrs tiesas process viena
tiesnesa sastava (référé), nosakot pagaidu noreguléjumu un neizlemjot p&c butibas pasu stridu
starp pus€m, par kuru nakotné paredz&ts pamatprocess jeb tiesvediba ar lietas izskatiSanu péc
biitibas. Iesp&jamie tiesneSa l@mumi iepriek$€ja noreguléjuma procesa ir 1lémums konfiscét
iegiitos att€lus vai attiecigos preses izdevumus, aizliegt turpinat gramatas pardosanu, uzlikt
pienakumu atsaukt jau publicétu darbu no tirdzniecibas u.c., un §is uzskaitijums nav
uzskatams par izsmelo$u. Sos tiesibu aizsardzibas lidzeklus, pieméram, pienakumu atsaukt
jau publicétu darbu no tirdzniecibas vai aizliegumu publicét darbu tiesa var ari piemérot,
izlemjot lietu pec bitibas. Tacu parasti nolémuma, ar kuru tiesa izlemj lietu péc biitibas, tiek
lemts par ar prettiesisko personibas tiesibu aizskarumu nodarita kait€§juma atlidzinaSanu.
Personibas tiesibu aizskarums vairuma gadijumu ir saistits ar kait€juma nodariSanu, kura
priekSnosacijums ir neatlauta darbiba (faute), jo nemantiska kaitjuma atlidziba jeb morala
kompensacija iesp&jama vienigi saskana ar CC 1382.pantu. Francijas tiesas atzist ar1 netaisnas
iedzivoSanas prasibas iesp&jamibu personibas tiesibu aizskaruma gadijuma. Ar netaisnas
iedzivosanas prasibu aizskartajai personai ir tiesibas sanemt to aizskaréja mantiska stavokla
picauguma dalu, kas radusies no neatlautas personibas tiesibu izmantoSanas, ka, piemeram,
personas attéla prettiesiskas publiskoSanas kada no plassazinas lidzekliem. Ar1 Francija
netaisnas iedzivoSanas prasiba iesp&ama gadijumos, kad aizskartas personas att€lam ir
nosakama komerciala vertiba un iesp&jams noteikt, kada ir pastavosa tirgus vertiba samaksai
par personas att€la izmantoSanu noslédzot ligumu starp pusém.

Tresa dala:
Personibas tiesibu aizsardzibas nodrosinasana Latvijas civiltiesibu sistema

A Personibas tiesibu attistibas vesture Latvija

Kaut arT Satversmé ir nostiprinats valsts pienakums aizsargat personas privatas dzives
neaizskaramibu un godu un cienu, kas tadgjadi aptver personibas tiesibu aizsardzibas
pienakumu, tomér Latvijas likumdevéjs lidz Sim nav pienémis visparéu civiltiesiskas
aizsardzibas regul&jumu personibas tiesibu aizskaruma gadijuma. Cita starp tas ir saistits ar
apstakli, ka Latvijas Republikas Civillikums [Civillikums (CL)] izstradats 20.gadsimta
sakuma (Civillikums stajas speka 1938.gada 1.janvari) un personibas tiesibu atziSana
pozitivajas tiesibas ar1 citas Eiropas tiesibu sistémas sekoja daudz velak.

Ar 2006.gada 26.janvara Civillikuma grozijumiem 1635.pants ir papildinats ar jaunu otro
un treSo dalu, nosakot morala kait€juma definiciju un ta izpausmes veidus. Arl pirms So
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grozijumu spéka stasanas 2006.gada 1.marta saskana ar CL 1635.pantu bija noteikts, ka katra
neatlauta tiesibu aizskaruma gadijuma aizskar€jam ir jadod apmierinajums, tomér tiesu prakse
stingri pieturgjas vienigi pie gramatiskas tulkoSanas, nerodot iesp&ju attiecinat So pantu ari uz
nemantiska kaitgjuma atlidzibu personibas tiesibu aizskarumu gadijuma. Morala
kompensacija par personibas tiesibu aizskarumu tika atzita vienigi par Civillikuma 2352.°
panta paredzgto atbildibu par nepatiesu godu un cienu aizskaroSu zinu izplatiSanu.

B Civiltiesiska aizsardziba un moralas kompensacijas iespéjas Latvija personibas tiestbu
parkapuma gadijuma

1. Visparéjs ieskats Latvijas regulejuma

Privattiesibas ka tiesibu joma, kas regul€ attiecibas starp personam, kas ir lidzvertigas
savas tiesibas un pienakumos, tadas tiesiskajas attiecibas ka personibas tiesibu aizskarumi
masu médijos tomér paredz civiltiesisku atbildibu par aizskarumu un nosaka pielaujamas
iejaukSanas robezas garantétajas personibas tiesibas, tostarp art tiesiskas aizsardzibas iesp&jas
privatas dzives aizskaruma gadijuma. Lidz ar to Satversme ka augstakais normativais akts ir
noteikusi personai pieskiramo tiesibu apjomu, un tai pakartotiem zemaka limena likumiem
normativo aktu hierarhija ir jakonkretizé S§is tiesibas un janodroS§ina to aizsardzibas
mehanisms. Tacu tas nenozimé, ka gadijumos, kad attiecigais reguléjums nepastav vai ari tas
ir nepilnigs, personai ir jasamierinas ar tas tiesibu aizskarumu. Ta ka personas privatuma
aizsardziba Civillikuma nav noreguléta, tad viena no tiesiskas aizsardzibas iesp&am butu,
pamatojoties uz Satversmes 96. pantu, versties tiesa pret valsti ar prasibu nemt véra ECT
izstradatos principus attieciba uz personas privatas dzives neaizskaramibu masu informacijas
lidzeklos un nodroSinat pietickamu aizsardzibu parkapuma gadijuma. Ka noradijusi
Satversmes tiesa, Satversmes 92.panta treSais teikums, kas paredz, ka nepamatota tiesibu
aizskaruma gadijuma ikvienam ir tiesibas uz atbilstigu atlidzinajumu, ietver vispargju
garantiju — ja valsts ir parkapusi individa tiesibas, tam ir tiesibas uz atlidzibu. Satversmes tiesa
Saja sprieduma ir arT noteikusi, ka tapat ka jebkura cilvéktiesibu norma, ari Satversmes
92.panta treSaja teikuma ietverta tiesibu norma ir piemérojama tieSi un nepastarpinati, ja vien
pati norma neparedz, ka tas konkretiz€Sanai nepiecieSams 1pass likums. Tomér valsts nespéja
nodroSinat pietiekamu privatas dzives aizsardzibu un atbilstoSu atlidzinajumu personas un
masu informacijas lidzeklu savstarpgjas attiecibas var but par pamatu Eiropas Cilvektiesibu
konvencijas 8. panta parkapuma konstat€Sanai.

Papildus pienakumiem, kuri dalibvalstim uzlikti saskana ar Konvencijas 8. pantu,
arm ar Rezoluciju Nr.1165 dalibvalstim (tostarp ari Latvijai) ir uzdots nodroSinat savas
nacionalas likumdoSanas ietvaros darbojosas privatuma aizsardzibas garantijas. Tas izdarams,
vai nu izdodot jaunus likumus vai papildinot jau esoSos likumus, kas garant€ personas tiesibas
uz privatas dzives neaizskaramibu, tajos paredzot, ka:

1) janodroSina cietuSajai personai iesp€ja saskana ar civillikumu celt kait€§juma atlidzibas
prasibu par tas privatas dzives aizskarumu;

2) janosaka redaktoru un Zurnalistu atbildiba par publikacijam, kas aizskar personas
privato dzivi, tapat ka tas ir noteikts par neslavas celSanu;

3) jaaizliedz izsekot vai vajat personas, lai tas nofotografétu, nofilmétu vai ierakstitu,
tada veida, ka tam ir traucets baudit mieru un klusumu, kadu tas sagaida sava privataja
dzive vai tada veida, ka tam tiek nodarits fizisks kait€jums.
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Lai noskaidrotu, vai Latvija ir pienacigi izpildijusi pienakumu, ko ta uznémusies ar
starptautiskajiem ligumiem, ka ari to, vai ir pietickami nodroSinatas personas tiesibas uz
atbilstigu atlidzinajumu privatas dzives aizskaruma gadijuma masu informacijas Iidzeklos, ir
jaanaliz€ attiecigais civiltiesiskais regul&jums.

2. Civillikuma 1635.pants

Civillikuma 1635. pants gan pirms, gan péc 2006.gada grozijumiem paredz kait€§juma
atlidzibu jebkuras neatlautas darbibas gadijuma, ciktal aizskar€ju var par to vainot. Lai kadu
darbibu atzitu par neatlautu, tai ir ne tikai japarkapj likums (tiesibas objektiva nozime), t.i.
darbibai vai bezdarbibai jabiit pretlikumigai, bet ar1 jaaizskar cietusa subjektivas tiesibas. Lidz
ar to CL 1635.pants paredz tada kait€juma atlidzibu, par kura rasanos tiesibu aizskargjs ir
vainojams un kas parkapj cietusa likumiskas intereses. Saskana ar profesora Kalvja Torgana
izstradato doktrinu par vainojamibas defin€Sanas aspektiem Latvijas civiltiesibas CL
1635.panta paredzetajai atbildibai par deliktu ir tris priekSnoteikumi: prettiesiska vainojama
riciba (ietver arT vainojamibas vai attaisnojumu neesamibas noskaidrosanu), kait€juma
esamiba un c€loniskais sakars starp prettiesisko ricibu un kaitg§jumu. Vainojamibas
noskaidro$ana ir sastavdala procesam, kura noskaidro, vai aizskargja riciba ir bijusi
prettiesiska. P&c profesora Vasilija Sinaiska ieskata likuma teksts aptver ar1 personisko, 11dz ar
to arT nemantisko tiesibu aizskarumu. Bez tam CL 1635.pants paredz ne tikai vienkarsu
kait€juma vai zaud€jumu atlidzibu, bet gan apmierindjumu. Kaut ari Latvijas civiltiesibu
galvenais uzdevums ir nodroSinat mantisko attiecibu ekvivalenci, likums aizsarga ari
personiskus labumus, kurus nav iesp&jams aizstat ar naudu. Nebiitu pareizi tados gadijumos
runat tikai par zaud&umu atlidzibu. Ka norada profesors Kalvis Torgans, $a iemesla dg&l
jédziens ,apmierinajums® ir tulkojams plasak un, ja tiesibu aizskaruma sekas ir nevis
materiali zaud&umi, bet gan citadas sekas, jamekle iesp€ja nodibinat mieru starp pusém,
samierinat kaut vai ar naudas palidzibu. Tadgjadi jaatzist, ka jau sakotn&a CL 1635.panta
ieklauta apmierinajuma ka tiesibu institita ideja bija samierinat cietuSo un aizskaruma
izdaritaju. Tomer l1dz 2006.gada grozijumu speka staSanas bridim tiesu praksé CL 1635.panta
regul&jums tika uztverts sasaurinati ka materialo zaudgjumu atlidziba un tika attiecinats tikai
uz mantisko intereSu aizsardzibu. Tomér, pretéji pastavosajam tiesu prakses tulkojumam,
autoresprat, ar1 pirms 2006.gada grozijumiem CL 1635.panta, likuma teksts nebija izsmeloSs
un nemantiska kait€juma atlidzibas pamati netika ierobezoti vienigi ar CL devigpadsmitas
nodalas tiesisko regul&jumu, jo CL 1635. pants saturgja generalklauzulu, kura paredz
pienakumu atlidzinat nodarito kait€jumu jebkadas vainojamas darbibas rezultata. Tadejadi
velkamas zinamas paral€les arT ar Francijas Civilkodeksa [Code Civil (CC)] regulgjumu,
pirms tas tika papildinats ar CC 9. pantu. Lidz bridim, kad privatas dzives civiltiesisko
aizsardzibu Francija nostiprinaja CC 9.panta ar likumu de lege lata, tiesas pieméroja CC
1382. pantu dazadu personisko tiesibu aizsardzibai. V&l joprojam personibas tiesibu
aizskarumi, kurus neaptver CC 9. panta sastavs, tieck subsuméti zem CC 1382. panta
delikttiesibu generalklauzulas.

Neskatoties uz to, ka tiesu prakses par personibas tiesibu aizskaruma rezultata nodarita
kait€juma atlidzinasanu vél nav, jau kops 1991.gada 1.janvara ir speka Preses likums. Preses
likuma 28. pants noteic, ka kaitejums, arT moralais kait€jums, ko masu informacijas Iidzeklis
nodarijis fiziskajai vai juridiskajai personai, sniedzot nepatiesas zinas, celot neslavu un
aizskarot tas godu un cienu, public§jot zinas un informaciju, kuru publikacija aizliegta ar
likumu, masu informacijas lidzeklim jaatlidzina Sai personai likuma noteiktaja kartiba.
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Savukart attieciba uz zinam un informaciju, kuru publikacija ir aizliegta ar likumu, §a likuma
7. panta ceturta dala noteic, ka aizliegta un saskana ar likumu tiek sodita masu informacijas
lidzeklu izmantoSana, lai iejauktos pilsonu personiskaja dzivé. Lidz ar to, pamatojoties uz
Preses likuma noteikumiem, par personas subjektivo personibas tiesibu aizskarumu — masu
informacijas Iidzeklu iejauk$anos personas privataja dzivé — paredzeta civiltiesiskas atbildibas
iesp€ja, tostarp morala kaitéjuma atlidzibas iesp€ja. Saskana ar Preses likuma 2. pantu prese
un citi masu informacijas Iidzekli ir avizes, zurnali, bileteni un citi periodiskie izdevumi, kas
iznak ne retak ka reizi tris ménesos, vienreizgja tiraza parsniedz 100 eksemplarus, ka ari
televizijas un radio raidijumi, kinohronika, informacijas agentliru pazinojumi, audiovizuali
ieraksti, programmas, kas paredzeti publiskai izplatiSanai.

Tadgjadi ar1 ar 2006.gada grozijumu CL 1636.panta spéka stasanas bridi, personibas
tiesibu aizsardzibas TstenoSana skatama kopsakara ar Preses likuma 28.pantu. Nav pamatota
CL 1635.panta Sauri gramatiska iztulkoSana, ka, lai persona aizsargatu savas aizskartas
tiesibas uz privato dzivi, likumdevgjs tai ir uzlicis pienakumu pieradit, pirmkart, ka tas
tiesibas uz privato dzivi ir aizskartas, un, otrkart, ka ta rezultata ir nodarits moralais kait€jums.

Vel nav iesp&jams prognozet, ka tiesu prakse vert€s Sos jautajumus, turklat
likumdevéjs CL 1635.panta jau ir noteicis izsmeloSu uzskaitijumu, nosakot kadu aizskarumu
rezultata pienemams, ka personai nodarits moralais kait€jums. Diemzgl jauzsver, ka privatas
dzives aizskarums neietilpst $aja uzskaitijuma, Iidz ar to $ada aizskaruma gadijuma personai
uzlikts papildu pienakums pieradit morala kaitgjuma esamibu. Darba autore uzskata, ka Sis
pienakums padara neefektivu un butiski apgriitina personas tiesibu uz privato dzivi
aizsardzibu, jo personai uzlikta pieradiSanas pienakuma nasta par morala kait€§juma esamibu
privatas dzives aizskaruma gadijuma, turklat nepastavot likumdev€ja izvirzitiem un
nostiprinatiem kriterijiem morala kait€§juma noteikSana $ada aizskaruma gadijuma, ka ari
nepastavot judikatirai $aja jautajuma, ir nepamatota un Sodienas demokratiskas sabiedribas
tiesiskas attistibas tendencém neatbilstosa. Visdrizak tiesu prakse $aja jautajuma veidosies
ilgstosa laika perioda, un paies laiks, kamér tiesas atzis to, ko bija noliegusas vairaku gadu
garuma, ka arT izstradas vienotu koncepciju personas tiesibu uz privato dzivi aizsardziba un
morala kait€juma atlidzinaSana. Neskaidrs ir arT jautajums par to, vai CL 1635.panta treSaja
dala ietvertais noziedzigais nodarfjums pret min€tajam tiesibam skatams sasaurinati, kas
tad€jadi nozimétu to, ka $ads nodarijums japierada ar tiesas spriedumu kriminallieta.

NodroSinot personas ar vispusigu un plasu informaciju par to tiesibam uz privatas
dzives neaizskaramibu no masu informacijas Iidzeklu puses, nepiecieSams izskaust Sobrid
pastavoso sabiedribas mazo aktivitati vai pat pasivitati savu tiesibu aizsardziba. Tacu tiklidz
personas apzinasies, ka nav pamatota masu informacijas lidzeklu iejaukSanas to privataja
dzive, ja tas nedod nekadu pienesumu diskusijai par sabiedriski nozimigiem notikumiem, bet
ir tikai un vienigi ar merki apmierinat zinkarigas un sensacijas alkstosas publikas intereses,
pastav iesp€ja, ka jau tuvakaja nakotné Sada bezdarbiba no valsts puses biis par pamatu
Konvencijas 8. panta parkapuma konstatesanai.

3. Moralas kompensacijas noteiksanas problematika

Ta ka saskana ar CL 1635.panta otro dalu atlidzibas apméru par moralo kait€jumu
nosaka tiesa p&c sava ieskata, nemot veéra morala kait€juma smagumu un sekas, tiesai,
piemérojot tiesas ieskatu, biitu javadas no CL S5.panta. Civillikuma 5.pants noteic, ka
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gadijumos, kad lieta jaizskir p&c tiesas ieskata vai atkariba no svarigiem iemesliem, tiesnesim
jaspriez péc taisnibas apzinas un visparigiem tiesibu principiem. Sis ir likuma pants, kura
ietvertais tiesas ricibas modelis sava biitiba ir procesuala rakstura norma, kas tiesnesim norada
lidzeklus, ar kuru palidzibu nonakt pie normas, kuru izmantot ka premisu juridiska silogisma
veidoSana. Tom&r CL 5.pantu nevar izmantot arT ka argumentu, kas lautu tiesnesim brivi un
péc sava ieskata noteikt kompensacijas lielumu un tiesas ieskats nekada gadijuma nedrikst tikt
saprasts ka tiesas iesp&ja patvarigi un nemotiveti noteikt atlidzibas lielumu, bet gan ka
konsekventa vienas metodes pieméroSana, kas vienadi javeic visam tiesam un Visos
gadijumos.

Juridiskaja literatura ir izteikts viedoklis, ka tiesam, nosakot mantisko kompensaciju
par goda un cienas nepamatotu aizskarSanu, blitu janem veéra, vai piespriezama summa
izpildis tr1s galvenas funkcijas:

1) taisniguma funkciju, t.i., tiesam bitu japieméro CL 5. pants, jaraugas, lai
spriedums atbilstu taisnibas apzinai un vispargjiem tiesibu principiem;

2) preventivo funkciju — lai piespriesta summa atturétu atbildétaju un citas personas
no lidziga aizskaruma nodariSanas nakotng;

3) samierinasanas funkciju — cietusajam jadod tik liela atlidziba, kas vinu
apmierinatu, sapratigi izvertgjot atbildétaja speju dot $adu atlidzibu.

Autoresprat, izmantojot $adu formulu, biitu aprékinams ari atlidzibas apmérs par
nemantisko kait€§jumu privatuma aizskaruma gadijumos. Tacu attieciba uz sakotngja stavokla
atjaunoSanas pienakumu, jauzsver, ka personibas tiesibu aizskaruma gadijuma nereti naturala
restitiicija tiesas cela objektivi vairs nav iesp&jama, tadel, jo vairak tiesai piemerojot tiesas
ieskatu, biitu javadas ar1 no pusSu samierinaSanas funkcijas, proti, jadod cietuSajam pietickams
apmierinajums ka kompensacija par neiesp&jamo restitiiciju. Bez tam, 1pasi no morala
kaitgjuma apmeéra noteikSanas ka vispargjas prevencijas viedokla raugoties, bitiski
nodro$inaties, lai moralas kompensacijas augstais apmérs ka preventivs lidzeklis $ada
kait€juma noverSanai nakotné nepamatoti neierobezotu preses brivibu un Satversmes
100.panta nostiprinato personas izteiksmes brivibu.

4. Prasijums no netaisnas iedzivosanas

Latvijas civiltiesibas, saskana ar CL devinpadsmitas nodalas ,,Prasijumi no dazadiem
pamatiem® V. apakSnodalas ,,Prasijumi no netaisnas iedzivoSanas® 2369. — 2392.pantu, tapat
ka Vacijas, Sveices un Francijas civilkodeksos, prasijumi no netaisnas iedzivoanas dod
prasitajam tiesibu atprasit no atbildétaja to, ko atbildétajs bez tiesiska pamata ir ieguvis no
kreditora mantas vai uz kreditora rékina. Galvenais kriterijs netaisnas iedzivo$anas prasibai ir
tas, ka iedzivoSanas priekSmetam ir jabut novert§jamam nauda. Ka uzsveérts Civillikuma
komentaros, at$kiritba no zaud@umu atlidzibas prasibas, prasibas no netaisnas iedzivoSanas
primarais uzdevums tomér ir nevis prasitaja mantas sakotn&ja stavokla atjaunosana, bet gan
atbildétaja mantas neattaisnota pieauguma noverSana. Tacu, lai Latvija varétu izmantot
Vacijas tiesu praksé un doktrina attistito ta dévéto licences analogijas metodi netaisnas
iedzivoSanas prasibas apméra noteikSanai, t.i., ka fikciju aprékinatu noteiktu naudas summas
apmeru, par kuru puses butu varéjusas ligumiski vienoties, japastav kadai noteiktai aizskartas
personas attéla vai varda komercialai jeb tirgus vértibai. Lidz ar to tas iesp&jams vienigi tadu
personibas tiesibu aizskaruma gadijumos, kad notikusi personas att€la vai varda neatlauta
izmantoSana un publiskoSana, ja par to persona butu vargjusi sagaidit zinamu samaksu.
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Personas attelam ir nosakama tirgus vertiba 1pasi tad, ja att€lotas personas ir sabiedriba plasi
atpazistamas personas vai prominences, kuras par sava att€la izmantoSanu reklama sanem
atlidzibu. Ja $adu personu att€ls tiek izmantots bez personas piekriSanas, prasibas summas
apmérs aprékinams, nemot par pamatu $ada personas attéla iesp€jamas izmantosSanas atlaujas
tirgus vertibu, par kuru abas iesaistitas puses butu vargjusas vienoties. Tacu gadijumos, kad
aizskartas personas att€élam vai vardam $adu mantisko veértibu noteikt nav iesp€jams, tad
licences analogijas metodi un lidz ar to arT netaisnas iedzivosanas prasibu Latvija nevarétu
izmantot. Lidz ar to praktisku apsvérumu dé] netaisnas iedzivoSanas prasiba personibas
tiestbu aizskaruma gadijuma Latvija Sobrid ir iesp&jama loti retos gadijumus. Aprékinat
izdevuma pelpas pieaugumu saistiba ar personas fotografiju publiskoSanu ne vienmér ir
iespgjams. Noteikt personas att€la tirgus vertibu iesp&jams vienigi tad, ja persona sava
lidzsing€ja darbiba ir san€musi samaksu par sava att€la izmantoSanu vai tai ir bijis izteikts kads
reals samaksas piedavajums vai, pamatojoties uz salidzinamiem tirgus apstakliem kadas tresas
personas att€la vertibas noteikSana, iesp&jams objektivi prezumét aizskartas personas att€la
tirgus vertibu.

C Preses brivibas un personibas tiesibu aizsardzibas intereSu izsvérSanas pamatprincipi

Satversmes 100.panta ir nostiprinata izteiksmes briviba un preses briviba, kas
plassazinas lidzekliem nodroSina tiesibas brivi izplatit informaciju. Piemérojot ierobezojosos
likumu noteikumus par personibas tiesibu aizsardzibu, tie jainterpreté konstitiicijas gara.
Tade] ar katra konkrétaja gadijuma, kad aizskartad persona nav devusi savu piekriSanu savu
aizsargato personibas tiesibu nodoSanai masu sazinas lidzeklu lietoSana, nepiecieSams veikt
personibas tiesibu un preses brivibas interesu izsveérSanu, lai noteiktu, kuras no §Tm abam
pretnostatitajam interes€m konkré&taja lieta ir veért§jamas augstak un tad€jadi uzskatamas par
prioritaram. Tadgjadi ar1 Latvijas tiesam lietas par personibas tiesibu aizskarumiem
plassazinas Iidzeklu darbibas, izveértéjot personas privatuma aizskaruma aizsardzibas
sam@rojamibu ar iesp&jamo Satversmes 100.panta nostiprinato preses brivibas ierobezojumu,
bitu javadas no darba izvertétas sferu teorijas. Tiesai katra konkrétaja lieta jaizverte, kuras
sferas privatuma tiesibas ar plassazinas darbibam ir aizskartas un vai tadgjadi preses brivibas
ierobezojums ir pielaujams un samerigs.

Nobeigums: secinajumi un tezes

Petijuma rezultata autore secina un izvirza aizstaveSanai $adus priekSlikumus un
secinajumus:

1. Personibas tiesibas ir katrai personai piemitoSas tiesibas uz savas personibas
attistibu, tai skaita tiesibas noteikt sava privatuma jomas robezas, uz sava attéla izmantoSanas
ierobezosanu un tiesibas nepielaut aizskaroSu nepatiesibu izplatiSanu par savu personibu.
Personibas tiesibas katrai personai izpauZzas ka tiesibas brivi lemt par savu privatumu un par
savas personibas atspogulojuma izmantoSanas iesp&jam treSajam personam, atlaujot vai
liedzot plasakai sabiedribai ieltikoties noteiktas personibas izpausmés. Personibas tiesibas
janoskir no valodnieciski lidziga termina — personiskas tiesibas, kas ir personai piemitoSu
neatsavinamu tiesibu kopums.
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2. Personas tiesibas uz privatumu jasaméro ar pretnostatitam citu personu un
sabiedribas interes€m. Sabiedribas intereses pamatojamibas izveért€Sana saistama ar tiesibu
doktrina izstradato sféru teoriju par dazadam personibas privatuma jomam. Saskana ar So
teoriju katras personibas dzive norit vairakas sféras - intima sfera, slepenibas sféra, privata
sfera (gan majas apstaklos, gan bauda ar1 zinamu telpisku aizsardzibu arpus majas
apstakliem), sociala sfera, publiska sfera. Vienigi par personas darbibu publiskaja sfera preses
briviba bauda visstiprako aizsardzibu attieciba pret personibas tiesibu ierobezojumiem, jo
publiskaja joma valda princips, ka personai, kura apzinati ir nostajusies ,,prozektoru gaisma”,
ir jasamierinas ar to, ka par vinu tiek veidotas zinas un izteikti viedokli m&dijos. Personas
dzives norises intimaja, slepenibas un privataja sféra savukart bauda absolitu privatuma
aizsardzibu.

3. Pret&ji pastavoSajai Saurakajai izpratnei, ar personas att€lu jasaprot ne vien
fotografija, bet gan jebkur§ personas att€lojums — zim&jums, karikattira, fotomontaza un pat
dubultnieka uzvediba. Par priekSnoteikumu personas attéla defin€Sanai uzskatama attélotas
personas atpazistamiba vai identific€Sanas iesp&jamiba. Tadgjadi att€ls ir jebkur§ personas
argjais veidols, ciktal to ka tadu iesp&jams atpazit. AtainoSanas veids un Iidzeklis nav
1zskirosais.

4. Pasreiz speka esoSais regulgjums Latvija nenodroSina efektivu privatuma
aizsardzibu atbilstoSi Eiropas Padomes noradijumiem. Eiropas Padomes Asambleja ar
Rezoliciju Nr. 1165 Par tiestbham uz privatumu ir uzdevusi dalibvalstim nodrosinat savas
nacionalas likumdoSanas ietvaros efektivas privatuma aizsardzibas garantijas, tai skaita
nodro$inat aizskartas personas tiesibas civiltiesiska karttba prasit iesp&jamo nodarita
kait€juma atlidzibu par neatlauto iejaukSanos personas privataja dzives sférd un masu médiju
parstavjiem uzlikt atbildibu par tadu materialu publiskosanu, kas parkapj personas privatas
dzives neaizskaramibu. Tadgjadi, kaut ari cilvektiesibas ka publiskas tiesibas darbojas
tiesiskajas attiecibas starp individu un valsti, Eiropas Cilvektiesibu tiesas judikatiira ir
nostiprinajusi praksi, kas atzita ar1 doktrina, ka Eiropas Cilvektiesibu konvencijas 8. pants un
no ta izrietosas tiesibas uz privatas dzives neaizskaramibu ir attiecinamas arT uz tiesiskajam
attiecibam starp personam. Lidz ar to Civillikuma 1635.panta biitu ietverams tieSs nemantiska
kaitejuma atlidzinaSanas pienakums personas privatuma aizskaruma gadijuma.

5. Latvijas tiesu praks€ izmantota un no citu valstu pieméra parpemta publiskas
personibas definéSana vért§jama kritiski. Tiesibu piemerotajam Latvija nebiitu strikti jaizdala
atsevisku publisko personibu loku, bet gan katra atseviska gadijuma javerté, vai preses
brivibas un sabiedribas interese iegiit informaciju ir pamatota un attaisnojama saistiba ar sféru
teoriju. Sabiedribas interese par kadu personu var pastavét ilglaicigi vai ari tikai uz parejosu
laiku saistiba ar kadu konkrétu notikumu. Latvijai ir saistoss ECT atzinums, ka tas vien, vai
attieciga persona ir vai nav atzistama par absoliito vai relativo publisko personibu, vél pats par
sevi nedod tiesibas bez piekriSanas izplatit vai publiskot Sadas personas att€lu vai aizskart
citas personibas tiesibas. Katra konkrétaja gadijjuma vienmér jaizsver pretnostatitas
aizsargatas personas intereses un sabiedribas un preses pamatotas intereses.

6. Neskatoties uz to, ka Latvijas civiltiesibas nav viena visparéja personibas tiesibu
regulgjuma, darba pamatots, ka Latvija ir juridisks pamats privatuma aizsardzibai.
Civillikuma 2352.'panta atseviski noreguléta viena personibas tiesibu izpausme - personas
goda un cienas aizsardziba. Otra Saja darba apskatama personibas tiesibu izpausme - personas

25



tiestbas uz privatumu, tai skaita personas tiesibas uz savu att€lu, atvasinamas no Satversmes
96. panta nostiprinatds pamattiesibas par personas tiesibam wuz privatas dzives
neaizskaramibu, Bérnu tiesibu aizsardzibas likuma 9.panta 1pasi nostiprinatas b&rna tiesibas
uz privatas dzives neaizskaramibu, ka ar valsts pienakums nodroSinat $o tiesibu ieveroSanu,
tai skaita ieviest darboties sp&jigu likuma aizsardzibu. Ar1 Preses likuma starp absoliitajiem
aizliegumiem ka nepublic§jama informacija 7.panta ceturtaja dala ietverts aizliegums
iejaukties personas privataja dzivé ar plassazinas Iidzeklu starpniecibu, tadejadi $a likuma
28.panta ietvertais kaitéjuma atlidzinaSanas pienakums ir piemérojams ne vien goda un cienas
aizskaruma lietas, bet ar1 personas privatuma aizskaruma gadijuma.

7. Pret&ji pastavosajam tiesu prakses tulkojumam, ar1 pirms 2006.gada grozijumiem
CL 1635.panta, Civillikuma teksts nebija izsmeloSi ierobezojo$s un nemantiska kaitejuma
atlidzibas pamati ar CL devinpadsmitas nodalas tiesisko reguléjumu netika ierobezoti. CL
1635. pants saturéja generalklauzulu, kura paredz€ja iesp&ju prasit apmierinadjumu no
aizskargja jebkadas vainojamas prettiesiskas darbibas rezultata. Lidz ar to ar1 Latvija,
autoresprat, jau pirms 2006.gada grozijumiem CL 1635. pants aptvéra arl nemantiska
kait€juma atlidzibas pienakumu un tas bija piem&rojams visos personibas tiesibu aizskaruma
gadijumos, kuri nav aptverti ar 2352'. panta reguldjumu. Kaut arf Latvijas tiesu prakse
neizskiras par labu $adam tiesibu talakveidoSanas celam, tiesibu normas piemérotajs bitu
vargjis aizpildit Skietamo likuma robu, veicot atbilstosu likuma iztulkoSanu, ka ar1 izmantojot
salidzinoS$o tiesibu metodi.

8. Gadijjuma, ja tiesas CL 1635.pantu tulkos vienigi izmantojot gramatisko
interpretacijas metodi un CL 1635.panta treSaja dala ietverto nosacijumu ,,noziedzigs
nodarfjums” tulkos tadgjadi, ka aizskaruma fakts japierada ar tiesas spriedumu kriminallieta,
neieverojot, ka ar ar civiltiesisku parkapumu iesp€jams aizskart CL 1635.panta ming&tas
tiesibas, Latvija nav pienacigi izpildijusi Eiropas Padomes uzliktos pienakumus personas
privatuma tiesibu nodroSinasana arT civiltiesiskos stridos.

9. Izvertgjot citu romanu — germanu tiesibu loka judikattiru un sasaistot to ar Eiropas
Padomes Rezoliicijas Nr. 1165 Par tiesibam uz privatumu nostadném, darba pamatots, ka
Latvijas tiesibu piem&rotajam biitu japarnem prakse, ka moralais kaitejums personibas tiesibu
aizskaruma gadijuma uzskatams par pieraditu, ja pastavot c€lonsakaribai starp prettiesisko
darbibu un personibas tiesibu aizskarumu, konkréta aizskaruma sekas ir paliekoSas un tas nav
iespejams noverst ar citiem tiesibu aizsardzibas lidzekliem. Tadu kaitejumu, kas nodarits ar
neatlauti iegiitas personas privatas dzives nianses atspogulojosas fotografijas public€Sanu
prese, kas kalpojusi vienigi sabiedribas sensacijas intereses remdéSanai, nav iesp&jams nedz
noverst nedz kompensét vienigi ar atsaukuma vai atvainoSanas publicéSanu.

10. Lai nodroSinatu efektivu personas privatuma tiesibu aizsardzibu, nepiecieSams

veikt grozijumus CL 1635.panta, izsakot panta treSo dalu sekojosa redakcija:
,.Ja $a panta otraja dala minéta neatlautda darbiba izpaudusies ka personas goda un
cienas aizskarums vai personibas tiesibu uz privatumu parkapums vai ka noziedzigs
nodarijums pret personas dzivibu, veselibu, tikumibu, dzimumneaizskaramibu,
brivibu, gimeni vai nepilngadigo, pienemams, ka cietusajam Sadas darbibas rezultata
ir nodarits moralais kaitejums. Citos gadijumos mordlais kaitejums cietusajam
Japierdada”.
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11. Darba pamatots, ka personibas tiesibu musdieniga izpratne Latvija Sobrid ir nevis
likuma roba jautdjums, bet gan tiesibu pieméroSanas jautajums. Tas, ka rakstitas tiesibas
Latvija atstaj novarta personibas aizsardzibu un ar to saistita kait§juma atlidzinasanu,
izskaidrojams ar privattiesibu sist€émas rasanas laika pastavosajiem uzskatiem un attiecibam
20. gadsimta sakuma, kad izstradaja Latvijas Republikas Civillikumu. Civiltiesiskas
aizsardzibas tieSa regul€juma trikumu personibas tiesibu aizskaruma gadijuma Latvija
iespgjams noveérst ar miisdienigu tiesibu piemérosanu, veicot CL 1635.panta iztulkojumu
kopsakara ar Preses likuma 7.pantu un 28.pantu, balstoties uz Satversmé un Konvencija
garant€tajam tiesibam uz privatas dzives neaizskaramibu, un ECT tiesas judikatiira
izstradatajiem principiem.

12. Balstoties uz apstakli, ka personas tiesibu uz att€lu normativa reguléjuma trikums
Latvija rosina situaciju, kura plassazinas lidzeklu darbiba rada visatlautibu, nepiecieSams $adu
regul&jumu noteikt ar likumu. Normativais regul&jums par personas attéla izmantoSanu varétu
tikt ieklauts papildinot speka eso$o Preses likuma redakciju ar jaunu atsevisku 7' .pantu:

.7 .pants. Personas attéls

(1) Aizliegts publicét personas attélu bez attélotas personas piekrisanas. Saubu

gadijumad piekrisana uzskatama par sanemtu, ja attélota persona par tas attelu ir

sanemusi atlidzibu. Péc attélotas personas naves turpmakos 10 gadus nepieciesams
sanemt mantinieku piekrisanu.

(2) Bez sa panta pirmaja dala noteiktdas personas piekrisanas sanemsanas atlauts

publicet:

1) attélus, kuros attélotas publiskas personibas,

2) attélus, kuros attélota persona saistiba ar sabiedriski nozimigu notikumu, sandaksmi

vai pasakumu,

3) attélus, kuros persona attelota ka publiskas telpas vai ainavas sastavdala vai

atrodas kada notikuma fona;

(3) Sa panta pirmaja un otraja dala noteikta atlauja personas attéla publiskosanai
nav attiecinama uz tada veida attélu publicéSanu, kas aizskar personas privato dzivi
vai citas ar likumu aizsargatas attélotas personas vai tas mantinieku tiesiskas

intereses .

13. Darba autore ir pamatojusi, ka, lai pieraditu personas privatuma aizskaruma faktu,
nepiecieSams izvertet, vai uz to nav attiecinams kads no sekojoSiem attaisnojumiem:

1) personas piekriSanas sanemsana;

2) ja att€la persona nav individuali atpazistama vai personas attéls redzams atteéla no

publiska pasakuma;

3) persona ainavas vai publiskas telpas fona ir nejausi;

4) persona att€lota makslas darba;

5) aizskarta persona ir atzistama par publisku personibu un tas personibas tiesibu

aizskarums saskana ar Eiropas Cilvektiesibu tiesas judikatira noteiktajiem kritérijiem

ir samerigs attieciba pret aizsargatam preses brivibas interesem un sabiedribas

pamatotam tiesibam uz informaciju.
Visos citos gadijumos personibas tiesibu ierobezojums uzskatams par personas subjektivo
tiesibu prettiesisku aizskarumu un aizskar€js uzskatdms par vainojamu personibas tiesibu
aizskaruma nodariSana.
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14. Latvijas Civilprocesa likums atskiriba no Vacijas un Francijas civilprocesuala
reguldjuma neparedz iepriek$€ja noregul€juma institiitu pirms prasibas izskatiSanas péc
bitibas. Tomer arT Latvija Iidz prasibas pilnigai izskatiSanai un likumiga spéka stajusas tiesas
sprieduma panaksSanai personibas tiesibu aizskaruma lieta biitu nepiecieSams nodrosinaties
pret iespéju, ka personibas tiesibu aizskarums vél aizvien turpinas un kait€juma apmers
picaug. Iesp€jamais lidzeklis personibas tiesibu aizskaruma, ka panakt, ka tiek partraukta
personibas tiesibu aizskaruma turpinaSanas un lidz ar to arT nemantiska kait€juma apmera
palielinaSanas, ir prasibas nodroSinaSana saskana ar Civilprocesa likuma 137.pantu. Ka
iesp&jamie prasibas nodroSinajuma lidzekli Sada veida prasibas saskana ar Civilprocesa
likuma 138.pantu iesp&jami: ar personibas tiesibu kait§jumu saistitd preses izdevuma,
gramatas vai cita veida materialu apkilasana un aizliegums atbildétajam veikt noteiktas
darbibas.

15. Darba pamatots, ka personibas tiesibu aizskaruma gadijuma, saskana ar CL
2391.pantu ir iesp&jams celt netaisnas iedzivoSanas prasibu, ja prasitdjs var pieradit, ka
atbildétajs biitu iedzivojies uz prasitdja rékina un personibas tiesibu labumam — att€lam, ir
nosakama mantiska veértiba. Tomer, atSkiriba no Vacijas un Francijas situacijas netaisnas
iedzivosanas prasiba personibas tiesibu aizskaruma gadijuma Latvija Sobrid ir iesp&jama loti
retos gadijumus, jo noteikt personas attéla tirgus vertibu iesp&jams vienigi tad, ja persona sava
lidzsingja darbiba ir san€musi samaksu par sava att€la izmantoSanu vai vinai ir bijis izteikts
Sads reals samaksas piedavajums, vai ar1 konkrétas personas attéla tirgus vertibu ir iesp&jams
noteikt izvertgjot citus objektivus apstaklus.

Pétijuma rezultatu publisko$ana

Promocijas darba pétijuma rezultati un galvenas pamatnostadnes atrodamas sekojosas autores
publikacijas:

Publikacijas:

1) Vacijas Federalas Konstitucionalas tiesas un Vacijas Federalas Augstakas tiesas
judikatiras loma privatas dzives tiesiska regul&juma attistiba Vacijas civiltiesibas.
Likums un tiesibas, 2004, 6.s€j., nr. 12 (64), 354.1pp.;

2) Personas tiesibas uz att€lu saistiba ar privatas dzives neaizskaramibu salidzinoso
tiesibu aspekta. Likums un tiesibas, 2006, 8.s&j., nr. 8 (84), 234.Ipp.

Autore sava pétijuma te€zes apspriedis starptautiskaja zinatniskaja konferencé ,,Tiesibu
harmonizacija Baltijas juras regiona péc ES paplasinasanas”, kas norisinasies Latvijas
Universitates Juridiskaja fakultaté no 2007.gada 25.-26.janvarim. Konferencei autore ir
apstiprinajusi t€ému ,,Personibas privatuma tiesibu attistiba tiesibu talakveidosana”.
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Topicality of the Subject

The topic of the thesis was chosen on the basis of the observations that issues concerning
privacy and personality rights nowadays are becoming more and more topical and inadequate
assessment of them might lead to consequences to a greater or smaller extent dangerous for a
democratic society, inter alia, by not ensuring individuals the rights to enjoy the daily life
freely and without any hindrances, without unreasonable publicity, just for the sake of
satisfying public curiosity. The modern society and especially living in the century of rapid
development of mass media unfortunately bring along also threats to personality and privacy.
The intimate and private spheres of each person are thoroughly individual in its self-
independence and self-value. However, mass media are gaining increasing control over the
life stories of individual persons without demonstrating any concerns about their personal
feelings, by merely distributing them to the curious and sensation thirsty public. In addition to
the initial function of the press — to inform the society on the current issues by preserving the
nature of news - more rapid development can be observed in the field of the so-called ,,yellow
or boulevard press”, whose objectives and tasks are utterly different. The technical
achievements — high resolution photography, surveillance cameras and other technical
auxiliary equipment make it possible to publish the most secret details of private and intimate
lives. Undoubtedly, one of the keys to success in this sphere hides in the condition that such
publications seemingly grant the average reader or viewer the power to take decisions
concerning the privacy of popular persons or even influence it.

By considering the totalitarian regime experienced under the Soviet rule and its formal
nature of human rights, when supplementing the Constitution of the Republic of Latvia
(hereinafter — the Constitution) with the chapter on fundamental human rights, in articles 95
and 96, the Latvian legislator especially underlined the protection of honor and dignity and
inviolability of private life. Although the codification of Latvia’s positive civil rights — the
Civil Law — currently does not disclose this, on the one hand, deep perception of personality
and on the other hand, comprehensive possibility to turn against tort, the Civil Law contains a
direct normative regulation on protection of a separate sphere of personality rights, namely,
protection against distribution of information infringing person’s honor and dignity, which is
set down in the Civil Law, section 2352." Thus, to develop the legislative system of Latvia in
line with the guidelines of the Council of Europe, Latvia as a Member State of the Council of
Europe has assumed certain international obligations in the sphere of personality rights.

On 17" of December 2005 some 20 publicly recognized persons in Latvia published an
announcement in Sestdiena - supplement to the daily newspaper Diena, wherewith they were
protesting against the activities of the ,,yellow” and ,,boulevard press” and the ,,shot-hunters”,
by requesting them to observe their rights to privacy. As indicated by one of the author’s:
“One morning I open the magazine and discover that within the last couple of months
somebody has followed me, and part of my private life is revealed in the yellow press.
Secretly taken photos from some celebrity’s wedding, somebody caught in front of the
maternity hospital holding the newborn, and someone else wailing at relative’s funeral.” Mass
media justify their activities with freedom of press and expression and with general public
rights to be informed, thus ,,where is the border and is there one at all” — was the rhetorical
question asked by the authors of the message.

29



Of course, one cannot underestimate the role of freedom of press within a representational
democracy, where it is a constituent part of a free and democratic state system. Thus, this
position provides also vast possibilities for influencing public opinion. The relations between
the state, the mass media and individuals are subject to changes, by regarding the existing
problem with respect to infringement threats of privacy and personality rights and the
applicable civil liability protection methods. The freedom of press as a fundamental right is
being expressed as a subjectively public protection against intrusion of the state in the
activities of the press, by especially prohibiting any political censorship. Nevertheless, state’s
increased counteraction and securing of the protection of human rights against too strong
dominance of public opinion and tendentious publications and the increasing concentration of
the so-called yellow or sensation press, is needed more and more. The large amount of
magazines, newspapers, radio and TV programs is increasing the tension of the competition
and demands topicality and exclusiveness of information. Besides, the state has the duty to
protect certain persons from such publicity that could infringe fundamental rights of such
persons. Especially large interest the mass media demonstrate in publicly known persons.

Notwithstanding the fact that as for today the topic of the thesis has been comperatively
seldom revealed in Latvia’s case-law and currently there is no case-law concerning civil
liability for infringement of the rights to privacy, the issues examined in the thesis are to be
considered a material legislative and publicly political problem. The issue on civil protection
of privacy is the subject of various in-depth and narrower public discussions.

Terminology used in the thesis

To choose possibly precise legal terminology for the thesis and to separate it from
other legal institutions in Latvian law, and to avoid formulating similar and misleading terms,
the authoress is of the opinion that it is necessary to keep apart from the terminology already
used in other legal branches. With the term ‘personality rights’ to be understood are such
protected rights and legal benefits, which are granted to a person on the basis of unity of
qualities characterizing the person internally and visually and its uniqueness. In Latvia with
personality rights one should understand the expressions deriving from the individual
fundamental rights set down in articles 95 and 96 of the Constitution, to freely enjoy the
inviolability of one’s private life and to enjoy honor and dignity of one’s personality in the
eyes of the society on the basis of the consequences deriving from one’s activities. Comparing
with the legal terminology in other countries — Allgemeines Persénlihkeitsrecht in the German
language; droits de la personnalité — in the French language, and the closest term describing
personality rights in the Latvian language is - personibas tiesibas, whereas in the English
language to describe privacy rights in a wider sense the term right to privacy is used.

Therefore, with the term rights to privacy one understands rights possessed by each
person to develop one’s personality, inter alia, to determine the spheres of privacy and set
limitations for usage of one’s image and to prohibit distribution of abusive, untrue
information about one’s personality. The rights to privacy of each person are expressed as
rights to freely decide and determine usage of the above by any third persons, by permitting or
forbidding wider public to be aware of the expressions of rights of the respective personality.
Personality rights (personibas tiesibas) have to be separated form the linguistically similar
term personal rights (persomiskas tiesibas), what is a set of rights possessed by and
unalienable from a person. The rights to privacy have to be separated also form the
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formulation to be found in the Civil Law — private delict, which includes a comprehensive
range of intangible infringements, including, bodily injuries, infringement of personal
freedom, sexual inviolability and person’s honor and dignity. Such division between personal
(intangible) and tangible derives from the terminology used in the Civil Law in connection
with differentiation of the consequences of the infringement of rights — compensation for
tangible damages and intangible harm. Therefore, the personality rights as a branch of
personal rights protected under the law is much wider than the thorough list of private delicts
provided in chapter 19 of the Civil Law.

The objective, tasks, structure and methods used in the thesis

The objective. The scope of the thesis is to conduct a research on civil liability and civil
basis for intangible harm with respect to personality rights and especially the rights to privacy
in the legal system of Latvia and to provide a comparative survey of the experience of the
continental law legal system jurisdictions in development of personality rights and civil
liability regulation.  Besides, the thesis should prove whether the rights to receive
compensation for moral damage as provided in the Civil Law, Section 1635 is a sufficient
regulation also in case of infringement of personality rights.

Tasks. The main task of the thesis is to conduct a study of personality rights as a separate
institution of law by paying special attention to the forms of expression of the personality
rights - the rights to privacy and person’s rights to one’s image, by considering them also in
the context of persons rights to protection of honor and dignity, which are normatively
regulated by the Civil Law of the Republic of Latvia. The task of the thesis, inter alia, is to
assess whether Latvia has duly fulfilled the obligation to ensure privacy, as imposed by the
Council of Europe. The thesis examines legal remedies for infringement of personality rights
as well as options for indemnity and compensation for the harm caused in the result of such
tort as provided in the Civil Law of the Republic of Latvia, by paying special attention to
intangible harm, and by comparing the above with the existing personality rights’ doctrinaire
understanding, case-law and problems of the continental law legal system countries.

By extendedly construing and systematically interpreting Latvia’s legal system and by
linking the regulation provided in the Constitution and the Civil Law with the objective to
obtain effective legally protected rights and benefit protection possibilities, the thesis offer a
fundamental analyses of the conceptual problem and traces the three main tasks proposed:

- First of all, by taking into consideration the presumable lack of written norms in the
Civil Law, the rights to privacy have been examined in the entire legal system of
Latvia on the whole, by simultaneously identifying the specific features of intangible
harm caused in the result of tort;

- Secondly, the conclusions, experience, doctrinaire legal sources and the case-law of
other continental law legal system countries were analyzed and applied to define and
systematize the specifics of the problematic of the personality rights;

- Thirdly, the aspects of the personality rights were evaluated in interrelationship with
Latvia’s international liabilities in the sphere of human rights and the guidelines
provided for in the case-law of the European Court of Human Rights.

To achieve the set objective, the tasks were analyzed in stages, step by step. The reverse
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sequence research order was chosen for the thesis - from the historical perspective, by starting
with the examination of the most topical personality rights in the light of human rights issues,
then continuing with foreign doctrines and case-law samples and by finally arriving to the
possible solutions of the problem issues in Latvia’s circumstances.

The structure of the thesis. Structurally, the thesis consist of the introduction and three
expended research parts, the summary part, which also includes proposals and conclusions
put forward by the authoress. The final part of the thesis is the list of the used literature and
legal sources. The principal parts consist of chapters with separate subordinated sub-chapters.
The issues described in separate sub-chapters are divided into sub-clauses.

The thesis consists of 219 pages.

Methods used in the thesis. The following scientific research methods were used for
elaboration of the promotional work: the comparative method, the analytical method and the
historical method.

Because of the contents of the thesis, the set objective and tasks, one of the main
research methods used was the analytical method. It is applied both when studying the case-
law, the positive law as well as the legal doctrine of Latvia and the experience of other
countries. Therefore, the found analysis is the basis of the conclusions made in the thesis. In
the course of progression, the thesis reveals also analytical and critical reflections. On the
basis of the above reflections were developed proposals for an overall concept of the
personality rights tort and its normative regulation in Latvian law. In order to accomplish the
above, the thesis provides an assessment of the necessity for civil liability for privacy both
form the practical as well as theoretical viewpoint.

The historical research method is also of essential importance for elaboration of the
thesis. In order to understand the meaning and the position of personality rights — and
especially, the rights to privacy, in the contemporary civil law system, it is necessary to know
and to understand the historical circumstances, law development and philosophy trends,
which persisted within the time period of stabilization of the personality rights in the
jurisdictions of other countries. Besides, the contribution of the historical method is also the
basis for discovery of ratio iuris of each legislator.

The conception of the thesis, mostly, is based upon comparative research of rights in
the jurisdictions of the largest continental law legal systems — Germany and France; by also
for the purpose of separate issues considering the legal regulation and the personality rights
application praxis of Austria and Switzerland. Wherewith, the comparative method was used
both for the analyses of the normative regulation of other jurisdictions and the case law. The
legal doctrine has also been examined from the perspective of the comparative method.

The theoretical and practical meaning of the thesis
The theoretical meaning of the topic of the thesis is based upon the fact that no
comprehensive scientific studies in the sphere of personality rights have been conducted in

Latvia so far. In addition to lack of general regulation of the protection of personality rights in
the legal system of Latvia, the existing case-law has also not paid sufficient attention to the
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changes incurred in the course of time. The Latvian National Human Rights Office in its
research on person’s rights to image, which is one of the spheres of inviolability of private
life, concluded, that the courts of Latvia have adjudicated just a couple of cases on usage of
person’s image in mass media. The situation has not changed much and there still is no case-
law concerning claims on person’s rights to private life and inviolability of private life in
mass media and the court has not satisfied a single claim which would be based upon the
above. Considering this legislative gap and on the basis of the Constitution, the thesis
examines the possible legal remedies for violation of personality rights and their efficiency.
The above legal remedies were evaluated also in connection with indemnification of moral
harm, as provided in the Civil Law, Article 1635, and assessed were the contents and the
extent of the civil remedy applicable to the protected interests of other persons concerned, by
paying special attention to the contrasted fundamental rights to the freedom of expression,
press freedom and the public rights to be informed.

When describing the importance and contribution of the conducted research, it should
be noted that, having assessed the comprehensive praxis of other continental law legal system
countries, the dissertation outlines the possible perspectives of intangible harm in case of
violation of personality rights in Latvia, what could serve as basis for further development of
application of the rights in Latvia’s civil law. This conception is based upon a comparative
research of the rights in the largest continental law legal system jurisdictions — Germany and
France, whereas for the purpose of particular issues, the legal regulation and personality rights
application praxis of Austria and Switzerland were also considered. Thus, it is to be admitted
that despite the growing interest on the topic of the dissertation, until development of the
thesis, only a couple of scientific researches have been published on this topic in Latvia and
therefore, for the purpose of the thesis, the authoress has mostly used foreign doctrinaire
works and case-law, as well as the basic principles established by the European Court of
Human Rights in cases concerning infringement of personality rights.

Practical importance of the thesis. Despite the fact that the promotional work has a
theoretical inclination, its practical meaning is linked to the possible options for legal
systematization of the problem issues. The thesis names definite solutions and possible
novelties, both in connection with application of personality rights in the course of further
development of law and also provides particular proposals for editorial changes in separate
laws. The thesis can be used, first of all, for widening the understanding on the possibilities
for protection of the civil liability in case of infringement of personality rights in court, and
secondly for in-depth study of personality rights theory within the framework of law studies.

Approbation of the results

The results of the research conducted in the thesis are included both in scientific
publications and have been proposed for discussion for an international scientific conference.
The list of the publications and information on the above conference are provided at the end
of this summary.

The thesis has been discussed at the department meeting of the Civil Law Department,
Faculty of Law, University of Latvia as well as in several workshops at the Copenhagen
Business School (Denmark), Arhus University (Denmark), Arhus Business School
(Denmark), Odense University (Denmark) and the University of Latvia.
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Description of the used information sources, literature and legal sources

The literature used for the promotional work includes a comprehensive range of
literature sources of foreign authors, as well as publications and comments on the topic of the
thesis provided by law professors and field specialists.

With regard to the fact that no monographic works have been published on the exact
subject matter of the thesis in Latvia so far, the authoress has used articles and comments
provided by highly qualified civil law specialists — professor Kalvis Torgans, professor
Kaspars Balodis, Agris Bitans, as well as articles and comments of other authors on tort law
and on the peculiarities of the institution of moral harm. For the purpose of the work, the
authoress has also used researches and articles of field specialists on the current situation
concerning rights to privacy in Latvia in the context of the civil law. Because of the limited
accessibility of Latvian literature - monographs, articles, civil law codification comments of
foreign - German, French, Swiss etc. law specialists were widely used in the thesis.

For establishing and defining the theoretical issues connected with personality rights
and the infringement of the above, the authoress has used literature sources from the
beginning of the 20th century, whereas several articles date back even to the end of the 19th
century.

To be noted are the monographs and articles of recognized doctrinaire work authors of
the continental law legal system jurisdictions which were used for the purpose of developing
the promotional work, such as Heinrich Hubmann, Peter Schlechtriem, Christian von Bar,
Jiirgen Helle, Ernst von Caemmerer, Matthias Prinz, Karl Wenzel, Thomas Legler, Roger
Nerson, Pierre Kayser, Francois Rigaux, Jacques Ravanas and others.

In addition to the positive law of Latvia, the work also contains a considerable
regulation of foreign normative legal acts — Germany, Switzerland, Austria and France,
mostly, but not limiting to legal acts regulating civil law codification and persons rights to
one’s image.

Much attention in the thesis has been devoted to judgments adopted by the European
Court of Human Rights on issues concerning human rights aspects of the rights to privacy, as
well as widely discussed is the case-law of general jurisdiction courts of other countries and
separately the judgments of the Federal Constitutional Court of Germany. The thesis also
assesses judgments adopted by the court institutions of Latvia with respect to the subject-
matter. Likewise, for the theoretical development of separate issues the case-law materials of
the Constitutional Court of the Republic of Latvia were used.
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Short description of the research

First Part
Introduction to the subject and the international requirements for protection of
personality rights

A Introduction

The introductory part of the thesis indicates the topicality of the thesis, the proposed
objectives and tasks of the research and research methods. This part also includes the
theoretical and practical aspects of the novelties of the research. To provide an overview on
the used literature and law sources, a general description has been povided. The first part is
concluded by description of the used terminology.

B The meaning of the term person in general language usage and the historical
development of personality rights

To evaluate the development of a person as an institution of law from the initial
understanding of the concept “person” till nowadays and the connection of the above with the
subject of the research — the personality rights, the issue is considered in the light of the
historical development of the law and legal philosophy.

In this part of the thesis personality rights are evaluated as a consensus between the
personality and the rights, which ensure existence of a person as an individual in the legal
society without loosing one’s individuality and primary needs of a personality. Such
guaranteed legal protection with respect to definite aspects of personality rights unmistakably
correspond the interests of a democratic society. Examined is also the issue, that the private
delict, the protection against which is provided in the claim rights is defined in all European
countries, by including life, bodily injuries, infringements of health and personal freedom, and
most often also covering protection against infringement of person’s honor and dignity. The
law systems of European countries have developed several dogmatic approaches wherewith
the issue on protection of various personality rights in definite circumstances are solved —
such as person’s rights to privacy, inter alia, the rights to one’s image, protection of honor and
dignity. There are countries with well developed comprehensive law institutes comprising the
entire sphere of personality’s legal expression — general personal rights, to which the rank of
the highest constitutional principle of private law has been assigned. Such regulation exists in
Germany and Greece. The majority of the European law systems have chosen the “special
personality rights” approach. So, for example, in the Nordic countries — Denmark, Sweden
and Finland — as sufficient is considered inclusion of the protection of separate special
personality rights in the legal system, by foreseeing general regulation of the liability for tort.
Thus, what concerns regulation of special personality rights in various European countries,
present are various visions concerning personality rights torts to be protected against by law.
So, the English legislator was long enough discussing and considering the necessity to foresee
in the law system liability for infringement of privacy, and by adopting the Protection from
Harassment Act in 1997 has made an important step for ensuring protection of personality
rights, although this regulation covers only a small share of the problematics discussed in the
thesis. Other aspects of personality rights are to be found in the tort law of various legal
contents.
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The jurisdiction and the doctrine of the United States of America of the previous
century has a very important role in development of personality rights and protection of
privacy. The article “The Rights to Privacy”, whose authors are Samuel Warren and Louis
Brandeis which was published in the Harvard Law Review in 1890, is the most popular ever
written private law essay and is considered the primary source for legal protection of privacy
in the United States of America (USA). In this article the authors came up with a persuasive
announcement, that the common law legal system provides each individual the rights to
determine to what extent he/she wants to share his/her opinion, feelings and emotions with
others. By recognizing the rights of a person to protect private information from public
disclosure, Samuel Warren and Louis Brandeis defined it “as the rights to be left in peace”.
This part of the thesis examines also the historical development of the case-law of the rights
to privacy in the USA. The first important personality rights litigation in the USA traces back
to more than 100 year’s old history — the 1902 case - Robertson v. Rochester Folding Box.
The court rejected the case by substantiating it with the fact that there is no applicable law, no
precedent and even no law comments on recognition of person’s rights to privacy and
therefore such rights cannot and should not be recognized in accordance with the laws of the
State of New York, because the courts are not authorized to adopt a laws — such functions has
only and solely been granted to the legislator. However, although the court did not recognize
the rights to privacy in this case yet, the above case is to be considered an essential
advancement in development of the rights to privacy in the USA, because after adoption of
the above court judgment the legislators of the State of New York amended the state laws, in
order to change the judgment. A diametrically opposite ruling, which was adopted three years
later in the state of Georgia bears witness on important developments in the sphere of
personality rights - the Paolo Pavesich case. The court of Georgia did not take over the praxis
and the argumentation of the court of New York and by satisfying the claim of Paolo
Pavesich recognized that the insurance company has to compensate the harm caused from the
violation of the rights to privacy. The court recognized that a person, who desires to live a
partially discrete life has the rights to decide time, place and way of disclosing oneself
publicly, and the human body cannot be exhibited publicly any time and place, without the
consent of the person, and that the rights of a person to present oneself publicly in any, for the
above person suitable place and time, are included in the rights of the person to the personal
freedom. The 1905 judgment of the court in the Paolo Pavesich case was the first court ruling
recognizing individual’s general rights to privacy.

C The regulation of personality rights and privacy protection in the international civil
law documents and the case-law of the European Court of Human Rights

This part of the thesis describes international legal obligations of a state in the sphere
of personality rights. The rights of a person to the private life and its inviolability are laid
down both, in important general and also regional international legal acts. The United
Nations (UN) Universal Declaration of Human Rights, Article 12 protects the private life of
individuals, by separately defining the family, the inviolability of one’s apartment, secrecy of
correspondence and protection of honor and dignity. A similar regulation is included also in
the UN International Covenant on Civil and Political Rights, Article 17, as well as in the
Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter — the
Convention), Article 8, which provides that “Everyone has the right to respect for his private
and family life, his home and his correspondence.” In Latvia the rights to inviolability of the
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private life on constitutional level are laid down in Article 96 of the Constitution, whereas the
protection of honor and dignity is secured by Article 95 of the Constitution.

The personality rights which are protected under Article 8 of the Convention - the
understanding of privacy — on the level of international law in the Member States of the
Council of Europe are developed on the basis of the case-law of the European Court of
Human Rights (hereinafter — the ECHR). The private life guaranty which is laid down in
Article 8 of the Convention, first of all, has been created to ensure development of the
personality of an individual in relations with other individuals without intervening from
outside. Such protection embraces intimate, family and social sphere. Each person, as a full-
pledged member of the society has the rights to independently decide and to determine the
possibilities of public access to such issues which concern only and solely the private life of
the individual. However, the Convention protects also other rights and freedoms, which in
certain circumstances can be at conflict. The freedom of speech is laid down in Article 10 of
the Convention. By regarding the importance of freedom of speech, the case-law of the ECHR
underlines the particular role of mass media in a democratic society — provision of
information on important and topical issues. However, the ECHR in its praxis has also
admitted that the freedom of press does not mean that everything is allowed and has foreseen
the option to limit the expression of freedom of press. Cases, where the freedom of speech
and the interests protected by the inviolability of private life are in contrast can be very
different and each case has to be regarded separately, on the basis of the particular
circumstances. It is important to remember that any rights can be restricted, provided, there is
a legitimate purpose thereof and one of such purposes can be protection of the rights of other
persons. Thus, any restriction of rights has to be always commensurable with the scope and
necessary for a democratic society. The commensuration, therefore is expressed in such a
manner that the restriction of the rights cannot exceed the public benefit from it. One has to
attempt to find a compromise to ensure protection of both contrasted legal interests, thus, in
case it is impossible, one has to evaluate the interests in order to verify to which of the
protected interests should be given preference.

On January 23, 1970 the Parliamentary Assembly of the Council of Europe in the
Declaration on mass communication media and human rights, which was adopted with the
Resolution No.428 (1970), defined the rights to privacy as follows: “the right to live one's
own life with a minimum of interference®. In 1998 the definition was supplemented with the
rights to control one’s own data. For the purpose of the Convention, the privacy of a person is
linked also with the role of the person and the position it takes in the society. The ECHR
recognizes restriction of the protection of the so-called public figures or popular persons. The
Resolution No.1165 (1998) of the Parliamentary Assembly of the Council of Europe dated
26" of June, 1998 “On the Rights to Privacy” (hereinafter - the Resolution No.1165) provides
a definition of a public figure: “Public figures are persons holding public office and/or using
public resources and, more broadly speaking, all those who play a role in public life, whether
in politics, economy, arts, social sphere, sport or any other domain®. Therefore, also for the
purpose of the Convention, a public, recognized figure is a person that has earned public
attention and has become publicly recognized because of his/her activities. Consequently,
one may conclude that all other persons are not to be considered public figures.

The ECHR in its judgment adopted on June 24, 2004 in the case fon Hannover vs. Germany
on publication of the photos of the Princess Caroline of Monaco in the yellow press of
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Germany, decided that therewith Germany has violated Article 8 of the European Convention
on Human Rights (hereinafter — the Convention), where it is determined that “everyone has
the right to respect for his private and family life*. According to the opinion of the authoress,
this ECHR judgment can be regarded one of the most important milestones in separating
protection of privacy of prominent persons and the freedom of press as fundamental rights
protected by the Convention, and the interests of the so-called ,,sensation press®. In this
judgment on infringement of the private life of the Princess Caroline by the state of Germany,
the ECHR admitted that the Convention obliges the state to not only observe protection of
private life as provided in the Convention in one’s activities, but even more, imposes upon the
state the duty to warrantee and to develop an actually operating legal mechanism, which
would ensure effective respect of private and family life also in the spheres which touch upon
relations between two persons without direct participation of the state. The issues specified in
the judgment of the ECHR are also attributable to unauthorized acquisition and usage of
person’s photography what opposes the private interests of the person. In the above Princess
Caroline case, the ECHR established that the protection provided by the state of Germany was
insufficient for fulfillment of the international legal obligations. The court considered that it
is necessary to fundamentally separate news facts — even disputable and controversial - that
could possibly provoke debates in a democratic society with respect to politicians and the
function entrusted upon them and dissemination of details of their private lives to the society,
even more in relation to such persons, to which no official national functions have been
entrusted, because the “watchdog” role of press and other mass media in a democratic society
is attributable and assignable only and solely to such information. In this concern, the ECHR
repeatedly stressed the obligation of every Member State of the Council of Europe to comply
with the Resolution No.1165, to prevent unjustified and unilateral interpretation of freedom of
expression, by erroneously considering that the society has the rights to know “entirely
everything” about public figures, because Article 8 of the Convention ensures that the
protection of privacy and family is not only theoretical or illusory, but has a practical meaning
and powerful force. Therefore, the ECHR in its judgment in this case decided that the public
does not have a legitimate interest to find out how Princess Caroline behaves herself and acts
in her private life, despite the fact that she is publicly widely recognized and known person.
Even if such interest still exists, as for example, the commercial interests of mass media to
publish and distribute photos and articles which reveal the private life of a publicly
recognized person, then such interests are not protected by the Convention. Therefore, for the
purpose of each separate case, and because of this binding interpretation of the Convention by
the ECHR, the theory applied by the state of Germany and other countries described in the
thesis concerning restrictions to the rights of public figures to their image and especially the
rights of absolute public personalities to their image are to be evaluated very narrowly and are
compatible with the privacy interests of the said person and justified interests of the public to
information. The interpretation of the Article 8 of the Convention and the possible
consequences of this judgment to the obligations of the Member States, Latvia inclusive, for
ensuring effective civil liability protection of the rights to privacy against mass media are
obvious and the necessity for more comprehensive discussion of this issue in Latvia - well
grounded.
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Part Two:
The concept and regulation of the personality rights in the jurisdictions of continental
law legal system

A The historical development of personality rights in the civil law system of Germany
and in the praxis of the Federal Constitutional Court and Federal Supreme Court

This part of the thesis describes the contribution to the rights of the judges and to
further development of the law in developing the understanding about personality rights in
Germany. In Germany, general personality rights are rights created by the case-law, by filling
in the gaps in the personality protection and obtaining legitimation through the values laid
down in the Constitution of the Germany — the Basic Law [Grundgesetz (GG)] Article 1 part
one and Article 2 part two. German courts have recognized general personality rights
(Allgemeines Personlichkeitsrecht — ger.) through further development of the law and the
rights of the judges and currently the sphere of protection of these rights in Germany is much
wider than the protection of honor and dignity so far known in the case-law of Latvia.
General personality rights include person’s rights to one’s name and non-misrepresented
representation of the person itself, keeping of private secrets and other expressions of
personality rights, and the compensation for intangible harm or indemnity for such tort has
already become self-evident. Despite the fact that in the normative regulation of the German
Civil Code [Biirgerliches Gesetzbuch (BGB)] general personality rights have not been
expressed positively, in 1954 the Federal Supreme Court of Germany through judges rights in
the case Schacht-Brief admitted general personal rights to be “other rights” for the purpose of
the BGB, Article 823, part one, by simultaneously indicating that the formulation provided in
the law has “the uncertainty and the wideness of a general clause” and is to be regarded a
“general clause with an indefinite scope” and these rights should be perceived only as
“framework rights”. Therefore the judges and other law enforcers, in each separate case have
to assess the opposed, protected interests, by carefully assuring to which of the interests the
privilege should be given to: general interests of the injured person or the activities of the
injurer — as a free expression of his/her person, because both the parties of the dispute - the
injured and the injuring party — have the rights to free expression of one’s personality and its
legal protection. German personality rights have considerably contributed from the German
case-law. The protection of the rights to receive compensation for the harm caused from
violation of general personality rights, by adjudicating financial compensation for the caused
intangible harm, was first established by the judgment in the case Herrenreiter, whereas
subsequent developments of the issue in the German case-law are to be found in the judgment
in the case Ginseng and on the level of constitutional litigation - maintained by the judgment
in the Soraya case. The scope of the very issue was gradual development of the scope of legal
protection. Therefore, persons, whose personality rights have been violated, thus who quite
often could not prove existence of any tangible harm, could initiate a claim on compensation
of the caused intangible harm. The next stage in German case-law was the interconnection of
general personality rights with claims deriving from unjust enrichment, i.e. enrichment at the
cost of the personality rights of other persons. It meant that the material benefit gained from
unauthorized usage of somebody’s personality rights could be reclaimed as unjust enrichment.
Such court’s approach is reflected in the judgment in the Paul Dahlke case, where
unauthorized usage of person’s image (photo) for the purpose of advertising, was considered
unfair enrichment of the user of the photo. In this judgment the court admitted that a photo
cannot be published without the consent of the person which is seen on it and that the amount
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of the compensation in this case is the amount, which the publisher would have to pay for
receipt of the permit from the respective person for usage of the photo by observing valid
conditions of the respective market.

Material case-law developments are attributable also to the representation of person’s
character, in the so-called Mephisto case (Mephisto-Entscheidung), which is based upon the
claim of the sole heir of the late actor and quarter master Gustav Griindgen. The court
admitted that the behaviour of the character of the prototype of Grundgen in the novel written
by Klaus Mann “Mephisto” (in German - ,,Mephisto — Roman einer Karriere™) is falsely
represented and therefore inadmissible. The representation of person’s life and character is
also protected by the personality rights. The above refers to cases, when a person, who is
acquainting oneself with the representation of some other person’s life and character, is truly
relying upon the authenticity and genuineness of such representation. Therefore, the main
prerequisite is that present should be a genuine association with some real person.

B Germany’s example for civil claims in case of infringement of personality rights

1. Compensation for the inflicted harm

According to the German Civil Code (BGB), Article 249, the main scope of
indemnification of losses is to renew the initial condition of the injured person, which would
have existed, in case the respective infringement of rights and the harm deriving thereof
would have never incurred. Therewith one should not understand the material and immaterial
condition and circumstances that existed before the tort, but rather renewal of such a
hypothetical condition, which most likely would have been developed, if no such tort would
have been inflicted.

Although the most frequent consequence of violation of general personality rights is
immaterial damage to the injured person, emergence of material damage is also possible, for
example, if the injured person has lost his/her job in the result of a publication of false
information injuring one’s honor and dignity. According to German legal doctrine, an
immaterial damage, by regarding the fact of illegal infringement of privacy, has incurred if
the emotional perception of a person has been heavily injured and she/he has concerns that,
because of the above, the public could hereinafter be negatively declined towards him/her or
even avoid further contact. Sufficient proof for immaterial damage could be the very fact, that
the injurer has unlawfully violated personality rights of some other person and that there is a
causal relationship between the unlawful activity and the infringement of the personality
rights. The claimant only has to prove that the inflicted harm could not be fully eliminated by
other means. Especially, if the talk is on violation of personality rights in mass media, it is
assumed by the publication fact itself that the violation is continuing and cannot be fully
eliminated. Consequently, the very fact of a publication violating personality rights is to be
recognized a sufficient proof for the fact that immaterial damage has been caused to the
injured. According to the authoress, it is material to underline, and it has also been recognized
in German law doctrine and case-law, that it is impossible to express in terms of money the
exact value of the immaterial damage. Only some adjusted or compensating payment for the
immaterial damage is possible. Wherewith the so called “damages for pain” (Schmerzensgeld)
is only a symbolic compensation. Thus, the compensating or reconciling function becomes
apparent also in the condition, that by initiating a claim on indemnification of immaterial
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damage, the injured is ready to recognize the particular amount as a compensation for the
injury. It has been laid down already in the very first judgment recognizing the institute of
compensation for immaterial damage that the compensation for the caused immaterial damage
has two main functions — the compensating or the reconciliation function (Ausgleichsfuntion)
and the satisfaction function (Genugtuungsfunktion). Thus, it does not mean that for
satisfaction the injured needs an additional amount of money. The satisfactory and
compensating nature of the damages is to be understood only and solely as the function of
compensation for the inflicted immaterial damage. It is important to note, that according to
the dogmatics of the German Civil Code, the damages claim is only filling in a gap in the
legislation and it is applicable only subordinately, i.e. together with some other legal remedy,
as for example, retraction (Widerruf) or the rights to a counterstatement (Gegendarstellung),
thus, as sufficient is considered also the possibility of some other compensating claim.
Besides, compensation for immaterial damage is demanded only in case, if the tort cannot be
eliminated by means of some other legal remedy, as for example, revocation of the published
information or a prohibition to perform certain activities (Unterlassungsanspruch). Therefore,
when deciding on the obligation to indemnify the moral harm in each particular case, in
addition to assessing whether the consequences of the particular offence cannot be eliminated
by means of other legal remedy, the court assesses compliance of the violation of the
personality rights with the following preconditions applied for damages claims:

1) Severity and importance of the violation;

2) Possible grounds for such activities of the injurer;

3) The level of guilt of the injurer.

2. Unjust enrichment claims

Regardless the fact whether the injured person can claim compensation for the
immaterial damage or not, important are also the claims deriving from unjust enrichment.
According to the German Civil Code, Article 812 “a person, who without having any legal
grounds thereof has gained legal benefit at the costs of some other person, is to be considered
unjustly enriched and is obliged to return each and every legal benefit obtained in such a
manner.” Besides, the advantage of unjust enrichment claims is that they do not depend upon
the level of guilt of the injurer or existence of losses and therefore can essentially increase the
protection of the injured person. Since unjust enrichment claim is not a claim for indemnity of
losses, the injured person does not have the duty to prove, that he/she him/herself could have
been able or wanted or could use the personality rights or that the damages to the injured
person have incurred exactly thereof. Unjust enrichment claims also do not depend on the
moral stand of the injured person. Such illegal invasion of the personality rights could include
both — dissemination of information injuring one’s honor and dignity, spreading of illegal
information on person’s private life, including storage, processing and preparation for
publication of such unlawfully obtained information etc.

3. Revocation claim

If the personality rights have been infringed by means of disseminating false
information, inter alia false information injuring person’s honor and dignity, the injured
person has the rights to demand revocation of such information. The main precondition is the
publicity of the disseminated information. It is impossible to revoke such statements, which
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have been addressed solely to the injured person and have not been published for third
persons. Likewise, no revocation claim is possible on disseminated opinion or a biased
viewpoint of a person, which cannot be recognized as allegation of fact
(Tatsachenbehauptung).

4. Action for injunction

Application of action for injunction (Unterlassungsklage) is a negator civil claim,
directed towards refraining from or prohibiting to perform some particular activity. By
applying for action for injunction the injured person can turn against some already existing or
anticipated unlawful infringement of personality rights. Two types of such negator claims are
distinguished: the so-called preventive claim for refraining form action, whose scope is to
prevent some possible illegal infringement in the future, and the preventive application of
action for injunction, whose scope is to prevent the continuance of an already existing illegal
infringement.

C General personality rights in Switzerland

The milestone of personality’s civil protection in Switzerland is the Swiss Civil Code,
[Zivilgesetzbuch (ZGB)] Articles 27 and 28. In comparison with Germany, where the general
clause of general personality rights - Article 823 of the Civil Code was developed in the
result of further expansion of judges’ rights and the law, in Switzerland the personality rights
have been normatively laid down in the law itself. Article 27 of the Swiss Civil Code
provides that valid are no such obligations whose consequences cause excessive limitation of
person’s freedom - “no one can refuse from one’s freedom or limit it to such an extent that its
implementation opposes the law or good habits.” Whereas ZGB Article 28 regulates external
protection of personality rights from third persons: ,,each, whose personality is illegally
infringed can turn to the court against anyone, who was involved in the infringement. An
infringement is illegal, if the injured person has not given his/her consent thereof or if it is not
justifiable with higher private or public interests or law”. The above articles of the Swiss
Civil Code are the basis for and various categories of special personality rights have derived
thereof.

With the concept “personality rights” the Swiss legal doctrine understands such pool of
person’s individual legal values (or “personal benefit”), which, because of existence of the
above, can be the subject of a violation. According to the authoress, such definition is very
general, thus, to be taken into account is also the fact, that it is very complicated to grasp the
essence of personality rights, wherewith the difficulties to provide an exact definition of the
term are understandable. Infringement is always the consequence of some event, whereas
any event usually derives from the activities of some person. The regulation provided in
Swiss law does not describe the contents of the infringement, thus, on the basis of the verbal
formulation provided in the law, in order to admit some influence upon personality rights to
be a violation of the personality rights, it is necessary to establish a particular degree of
infringement and the actual intervention in the personality rights of the injured person. A
demarcation line should be drawn for each case separately, thus the injured person should
have a protected interest for implementation of his/her rights. The regulation of the Swiss
Civil Code is based upon the principle that any infringement of personality rights is to be
considered illegitimate. With the concept “illegitimacy,” legally allowed activities are
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separated from legally prohibited activities. As far as personality rights belong to absolute
rights, i.e. in relation to all rights applicable, illegitimate is any violation, unless a
justification thereof is available in the applicable law, as for example, the consent of the
concerned person or other higher, predominant interests. In the second part of Article 28 of
the ZGB the legislator has laid down three cases when the violation is not considered
illegitimate:

1) If the person has consented thereof;

2) In case of existence of some higher, predominant private or public interests; and

3) Ifapplicable is some justification provided in the law.

D A review of the comparative law on person’s rights to one’s image in the context of
protection of privacy

The concept of person’s rights to one’s image in Germany, Austria and Switzerland is
regulated both normatively and also developed in the case-law. Regulation of the rights to
one’s image in Germany is included in the Law Regulating Copyright to Works of Portraiture
and Photography [Kunsturheberrechtsgesetz (KUG)]. KUG, Article 22 provides that person’s
image can be disseminated or placed for public examination only in case of receipt of the
consent form the person depicted in the above picture and, in case of any doubts, the consent
shall be considered granted, if the person has received remuneration for its image.
Consequently, the main precondition for application of the KUG is the existence of an image
(picture) and for the purpose of the KUG, an image is any representation of person’s external
shape. The form and the means of representation are not the determinant factors — the image
can be a picture, a cartoon or even a comics image. Therefore, an unwritten precondition for
defining the image could be the possibility of identification or recognisability. Such
recognisability could also derive from the text or publication attached to the image, and usage
of such elements as painting out the eyes of the person with a black line or sun glasses,
provides no warranty at all that the person will not be recognized. To evaluate whether the
depicted person can be identified or not, the person should not necessarily be recognized by
each occasional passer-by, it will be sufficient, if the person would be recognized by his/her
acquaintanceship. The KUG, Article 22 determines that the consent of the depicted person is
necessary and exemptions from the law are provided only in cases specified in the KUG,
Article 23. Wherewith, according to the KUG, Article 23 the consent of the person is not
necessary if:

(1) The person cannot be individually recognized or is seen on pictures taken at public
events;

(2) The person has got on the background of a scenery or picture accidentally;

(3) The person is portrayed in a work of fine arts;

(4) The represented person is considered to be a figure of the “contemporary society”,
i.e. public figure (Personen der Zeitgeschichte).

A similar legal regulation is included in the Austrian Copyright Law [Urhebergesetz
(UrhG)], Article 78, part one. Wherewith also in Austria the publication of the image of a
person is admissible only upon receipt of the consent of the presented person, with the only
exception — public figures, provided, the publication of its image does not infringe the private
or intimate life of such person. In Switzerland the legal regulation of person’s rights to the
image derives from the Swiss Civil Code [Zivilgesetzbuch (ZGB)], Articles 27 and 28, which
form the core of the legislative basis for protection of personality rights.
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In the case-law of Germany, Austria and Switzerland the concept of public figure has
developed in similar ways. Public figures are defined as ,,Personen der Zeitgeschichte”, what,
directly translating from the German language means “persons which are entering the
contemporary history”, thus, it should be underlined, that such designation of the concept is to
be regarded not only in connection with “ history as a science”, but more widely. At present,
the most recognized and dominant viewpoint in Germany does not sets the precondition, that
the person has to deliberately become publicly visible, therewith understanding one’s own
intentional activities in the result of which the person has received wide public attention and
interest; currently the decisive factor is whether publication of the image according to the
opinion of the audience is the object of justified general interest. Thus, the classification of
public personalities or figures of the contemporary society as general public interest might
cause misuse of publication rights, therewith enforcing the rights to not obtain the consent of
the person for publishing its image. So, for example, by regularly informing on some person’s
private life and by repeatedly publishing some public personality’s photos, the so-called
yellow press could by no means appeal to representation of public interests. From the
perspective of the teleological interpretation method, the equitable sense and scope of this
legal regulation is that not everything of public interest should be declared the object of public
interest. Public interest has to be legitimate, grounded, protection worthy and true. The
European Court of Human Rights in its case-law has arrived to the above conclusion already
repeatedly. In Germany, Austria and Switzerland there is a theory on the basis of which
distinction between absolute and relative personalities is made. An absolute public personality
is a person who fully or absolutely belongs to the contemporary history because of its
achievements in some particular sphere of life. Thus relative public personalities are such
persons that can be recognized as figures of interest of the contemporary history only
relatively or partially, because of some particular event or fact. The roots of the public
personality doctrine are found in French law.

E Personality rights after death. The models of Germany and Switzerland

In Germany the legal capacity of a physical person ends with its death, the personality
rights practically end with the death of the person, because these rights can be effectuated
only by a living person. Thus the personality rights are not completely erased with the death.
The German Federal Supreme Court considers that the honor and dignity of a person, as well
as undisturbed development of the personality during one’s life time is sufficiently protected
only in case, if the person can live with the conviction, that the reproduction of his/her life
will be protected at least against rough misrepresentation also after his/her death Separate
personality issues are protected also after the death. There we can talk on the so-called
personality rights after death or the post-mortem personality rights. Though, as far as the
person can no longer exercise his/her rights, a representative for exercising these rights is
required. Usually such representative is a person accordingly appointed by the deceased
during the lifetime. Thus, if no such representative has been appointed during the lifetime, the
legal representative is appointed in accordance with the regulation of the legal representation.
Practically, usage of the personality of a deceased person for advertising purposes is
considered a violation of the post-mortem personality rights. So for example, the name of
Marlene Dietrich could not be used for branding cars or other items, thus a completely
different legal solution was applied in case, when the name of Marlene Dietrich was used to
advertise the musical ,,Marlene”.
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Contrary to the approach chosen by German legislators, in Switzerland there is no
dispute on the fact that the personality rights would end with person’s death and therefore the
personality rights are not inheritable upon the death of the subject of the personality rights.
However, the Swiss law recognizes protection of the memory of the deceased or the so called
relatives’ rights to respect which actually uphold certain personality rights claims after
person’s death. Thus, these rights are not based upon the personality rights of the deceased,
but upon the one’s of his/her relatives and therefore on its merits and contents differ from the
post-mortem personality rights protection theory. Therefore, by referring to one’s personality
rights, the relatives of the deceased in Switzerland can turn against publication of the image of
the latter. The promotional work includes a reference to the historical judgment passed by the
Swiss Federal Supreme Court in 1944, where the court admitted that the publication of the
image of the famous Swiss painter Ferninand Hodler on his deathbed injured the feelings of
respect of his widow.

By evaluating and comparing the above-mentioned post-mortem rights protection
patterns, it was recognized in the thesis that in comparison with the theory on person’s rights
to memory integrated in Swiss law, one of the advantages of the protection of the post-
mortem personality rights is that the protection of the rights of a deceased person does not
depend on the protection of the personality rights of his/her relatives. Consequently,
application of rights is independent from the fact whether the deceased has any relatives at all
and whether they want to actively exercise their rights in this respect. Another important
advantage is that a person has the opportunity to take due care on his/her post-mortem
personality rights already during his/her lifetime, because of the possibility to appoint
(choose) a person, who will protect his/her rights after the death in case of violation of his/her
personality rights. Thus, certain problems arise because of the ambiguity with respect to the
term of protection of the post-mortem personality rights. Nevertheless, it has to be admitted
that the protection provided by the post-mortem personality rights does not guarantee overall
protection of the deceased, because even in this case, some relative has to effectuate these
rights and actively turn against such tort. Thus, what concerns protection of the post-mortem
rights in Latvia, no positive legal regulation is applicable and a long process would be needed
in order to integrate such in the existing legal system. According to the authoress, the theory
on protection of person’s memory in Latvia could be attributed to the existing legal regulation
and its possible interpretation. It means that in addition to general personality rights
guidelines it would not be necessary to adopt any particular new legal norms in order to
achieve the set goal — provide a possibly comprehensive protection of the personality rights of
the deceased on the basis of the law.

F Code Napoleon and protection of personality rights in France

Initially the French Code Civil dated 1804 or the so-called Code Napoleon (CC)
ignored the protection of private life and other personality rights. The Code Civil included no
separate norms regulating protection of personality rights. The very legal idea that a person
could claim for inviolability of intimacy or versatile secrets of his/her private life appeared in
France later, when the privacy violations had become frequent and consequences — more
dangerous. Also in France it was the case-law, which gradually started to provide protection
to the person’s rights to privacy, on the basis of the general clause of the CC, Article 1382 on
the civil liability for tort. Thus, actual recognition of the personality rights in France through
court was strengthened on the basis of the example offered by German legal doctrine. By
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considering the rapid development of mass media and the growing frequency of cases of
intrusion in the private life, the necessity for civil protection of personality rights was
gradually growing and in 17" of July 1970 the French Code Civil was amended. According to
these amendments, the French CC Article 9 provided: “everyone has the rights to respect for
his/her private life...” These amendments normatively fixed the already existing case-law in
the French Code Civil. So, according to the CC, Article 9, part two, the court may at its own
discretion apply any civil remedy for prevention of a violation of the private sphere.
According to the CC, Article 9 in case of an unlawful violation of person’s privacy in France
indemnified are both — the material losses and the immaterial damage. Nowadays the CC
Article 9 has become one of the most frequently applied articles of the Code and is used also
conceptually — as a legal norm in association with which also other personality rights are
interpreted, not only the rights for protection of the private life of the injured. Although the
main stress in the normative regulation of the French CC, Article 9 is put on the personal
privacy, in literature much is talked also about personality rights (droits de la personnalité) as
of a material element of the legal regulation. From the perspective of the normative
regulation, the CC Article 9 protects solely the private life of a person (vie privée), whereas
other aspects of the personality rights are not directly included in this article, however, to be
taken into account is that each individual violation of the personality rights on its merits
includes also a violation of one’s private life. With violation of private life, the CC Article 9
understands a manifold range of possible violations of the personality rights, whereas the
violations of personality rights which do not go under Article 9 of the French Code Civil are
protected by a general regulation on the liability in case of tort - CC Article, 1382. Already in
1955, before the above amendments to the Code Civil, the court adjudged the newspaper
France Dimanche to pay the actress Marlene Dietrich a moral compensation for the caused
immaterial harm in the amount of 1 200 000 (one million two hundred thousand) French
Franks for publication of series of articles about the life of the actress “My life, Marlene
Dietrich” (,,Ma vie, par Marlene Dietrich”) without her consent. Also in France public
figures (,,personnes publique’ or ,,personnes connues du public) are recognized as an object
of general justified public interest. With the concept public figure in France one understands
such persons, which, by regarding their public activities, are frequently in the centre of public
attention and therefore causing public interest also about such spheres of the above person’s
life which could also affect person’s private life. Such legitimate public interest about the
private life of such third persons in France is justified with various considerations.

Also in France, with image one should understand any representation of a person, if
the above person can be thereby recognized. Therefore, it is already sufficient with some
certain similarity of the picture with the person, i.e. with picture are understood not only
photos, but any type of representation — paintings, cartoons, etc. Special consent of the person
to the publication of the image is not required also when the talk is on some event of justified
public interest and the image depicts the person in public environment (,,/ieu public”’) during
performance of some public activities linked to the event or any process material for general
public. Such events or processes include, for example, warfare, sport games, prevention of a
traffic accident etc. It is always necessary to carefully assess whether the respective event is to
be considered an object of justified public interest or it is just satisfying some selfish interests,
as for example the image of a person is published for promotional purposes or mass media
desire to solely cause sensation and attract public attention.
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It is also recognized in the thesis that according to the CC, Article 9, part two, to
prevent tort of person’s private life because of urgency, in France it is possible to apply legal
protection provided by the civil procedural preliminary ruling, which is a simplified and fast
court procedure by one judge (référé) sitting who applies preliminary ruling, without
resolving the dispute between the parties on its merits, thus the proceedings or hearing of the
case on its merits is anticipated in the future. The possible decision of the judge in such
preliminary ruling could be confiscation of the obtained pictures or the respective press
issues, prohibition to continue selling of the book, imposition of the obligation to withdraw
sales of an already published book, etc, and this listing is not to be considered complete. The
above legal remedies, such as the obligation to withdraw an already published work from
sales or the prohibition to publish the work can be applied by the court also when resolving
the case on its merits. Thus, usually such ruling wherewith the case is resolved on its merits,
decides upon the indemnification of the harm caused by such unlawful injury of personality
rights. In most cases the violation of the personality rights is connected with harm caused in
the result of some prohibited activities (faute), because indemnity for immaterial damage or
the moral compensation is possible only on the basis of CC, Article 1382. The French court
admits the possibility of an unjust enrichment claim in case of violation of personality rights.
The person affected by unjust enrichment has the rights to receive from the violator the share
of the increase of his/her property gained from unauthorized usage of personality rights, as for
example, from unlawful publication of person’s image in some mass media. Also in France,
unjust enrichment claims are possible in cases when a certain commercial value can be
attributed to the image of the injured person and it is possible to determine the current market
value for usage of person’s image, to be paid when concluding an agreement between the
parties.

Third Part:
Protection of personality rights in the civil law system of Latvia

A The historical development of the personality rights in Latvia

Although the Constitution imposes the state the duty to protect the inviolability of
privacy and honour and dignity, therewith comprising the obligation to protect the personality
rights, the Latvian legislator insofar has not adopted a general civil liability protection
regulation for infringement of personality rights. The above, inter alia is connected with the
condition that the Civil Law of the Republic of Latvia [Civillikums (CL)] was drafted at the
beginning of the 20" century (the Civil Law came into force on 1% of January 1938) and the
recognition of the personality rights in the positive law of other European legal systems
followed latter on.

With the 26™ of January 2006 amendments to the Civil Law the Article 1635 was
supplemented with a second and third paragraph, by laying down the definition of moral harm
and its forms of expression. Although already before effectuation of the above amendments in
March 1, 2006 it was admitted, that in accordance with the CL, Article 1635 in case of an
unauthorized delict, the injurer has to grant satisfaction, thus the case-law strongly followed
the grammatical interpretation, without granting the possibility to apply this article also to
indemnity of immaterial harm resulting form infringement of personality’s rights. Moral
compensation for infringement of personality rights was recognized only with respect to civil
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liability provided in the Civil Law, Article 2352.” for spreading of information that injures
person’s reputation and dignity.

B Civil liability and possibilities of moral compensation for violation of personality
rights in Latvia

1. General insight in Latvia’s regulation

Private law as a legislative norm which regulates relations between parties which have
equal rights and obligations in such legal relations as infringement of personality rights in
mass media, however, foresee civil liability for such tort and determine the permissible
borders for intervention in the secured personality rights, inter alia, also legal protection
possibilities in case of infringement of one’s private life. Wherewith the Constitution, as the
supreme normative enactment determines the amount of rights to be granted to a person, and
the subordinated, lower level laws in the hierarchy of the normative enactments have to define
these rights in a more particular manner and have to ensure a protection mechanism. Thus, it
does not mean, that in case there is no such regulation or it is incomplete, the person has to
accept a violation of its rights. As long as protection of person’s privacy is not regulated by
the Civil Law, one of the options for legal protection would be to bring action to court against
the state in accordance with Article 96 of the Constitution, with the claim to consider the
principles elaborated by the ECHR concerning inviolability of person’s private life in mass
media and to provide sufficient protection in case of violation of the above. As indicated by
the Constitutional Court, the third sentence of Article 92 of the Constitution, which foresees
that in case of ungrounded violation of one’s rights, everyone is entitled to a commensurable
compensation, also includes general warranty — if the state has violated the rights of an
individual, he/she has the rights to indemnity. In this judgment the Constitutional Court also
admitted that, similarly as any human rights norm, also the legal norm, which is incorporated
in the third sentence of the Article 96 of the Constitution is applicable directly and
immediately, unless the norm itself foresees that for its specific application a particular law is
needed. Though, the inability of the state to ensure sufficient protection of private life and
commensurable compensation for the relations between individuals and mass media can serve
as basis for establishing a violation of the European Convention on Human Rights, Article 8.

In addition to the obligations imposed to the Member States by Article 8 of the
Convention, also the Resolution No.1165 assigns the Member States (Latvia among them) to
ensure within the framework of the national law effective warranties for privacy protection.
The above can be accomplished either by adopting new laws or by supplementing the already
existing ones, what would ensure person’s rights to inviolability of privacy, by providing
therein the following regulations:

1) Ensure the injured person the possibility to bring action in accordance with the
Civil Law on indemnity of damages for violation of privacy;

2) Determine the liability of editors and journalists for publications infringing private
life, similarly as it is established for defamation;

3) Impose a prohibition to persecute or pursue persons in order to take pictures, film
or tape by hindering them from enjoying peace and silence which the person
expects in one’s private life or by therewith inflicting the person physical harm.

In order to clarify whether Latvia has duly fulfilled its obligations assumed by the
international agreements and whether the rights of individuals to appropriate indemnity in
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case of violation of their private life in mass media have been duly ensured, one has to
analyze the applicable civil regulation.

2. Civil Law, Article 1635

Article 1635 of the Civil Law, both before and after the 2006 amendments foresaw
indemnity for any tort insofar the injurer can be blamed thereof. To recognize some activity as
unlawful, it has to violate the law (the rights in equitable sense), i.e. the activities or the
absence of activities has to be not only unlawful, but also infringe the subjective rights of the
injured. Wherewith the CL, Article 1635 foresees indemnity for such tort, the emergence of
which is the fault of the infringer and wherewith the legal interests of the injured are violated.
According to the doctrine on aspects for guilt definition in the Civil Law of Latvia, elaborated
by the professor Kalvis Torgans, the liability for tort, as provided in the CR, Article 1635 has
three preconditions: unlawful, blamable activity (includes also verification of non-existence of
the guilt or justification), the existence of harm and the causal relationship between the
unlawful activity and the inflicted harm. Verification of guilt is a component of the procedure
where it is verified whether the activities of the injurer have been unlawful. According to the
opinion of the professor Vasilijs Sinaiskis the wording of the law includes also personal and
therefore also immaterial tort. Besides, the CL, Article 1635 foresees not only indemnity for
the inflicted harm or damages, but also satisfaction. Although the main scope of the Civil Law
of the Republic of Latvia is to ensure equivalence of the material relations, it also protects
personal possessions which can not be replaced by monetary means. In such case it would be
incorrect to talk on indemnity of losses. As indicated by the professor Kalvis Torgans,
because of the above reason, the term “satisfaction” is to be interpreted more widely and in
case the consequences of the tort are not material damages, but other consequences, one
should seek the possibility to establish peace between the concerned parties and reconcile at
least by means of money. Therefore, it is to be admitted that already the initial idea of
satisfaction as a law institute, which was included in the CL, Article 1635 was to reconcile the
injured and the injurer. However, before the 2006 amendments, the regulation provided in the
CL, Article 1635 in case-law was perceived narrowly — as indemnity for material damage and
was attributed to protection of material interests only. Thus, according to the authoress,
contrary to the interpretation used in the case-law, even before the 2006 amendments to the
CL, Article 1635, the wording of the law was not completely restrictive and the basis for
indemnity of immaterial harm was not restricted with the legal regulation of the chapter
nineteen only, because the CL, Article 1635 included a general clause which foresaw the
obligation to indemnify the inflicted harm, incurred in the result of any blamable action.
Wherewith, one might draw certain parallels also with the regulation provided in the French
Code Civil [Code Civil (CC)] before it was amended with the Article 9. Until the very
moment when the civil protection of the private life in France was laid down in the CC,
Article 9 with the law de lege lata, the courts were applying for the legal protection of various
personal rights the CC, Article 1382. Even today, such personality rights’ torts which are not
regulated by the CC, Article 9, are sub-summarized under the general clause of the tort law
under the CC, Article 1382.

Regardless the fact that there is no existing case-law on indemnity of loses incurred in
the result of violation of personality rights, the Press Law is in force already since 1% of
January 1991. Article 28 of the Press Law provides that a harm, moral harm inclusive,
inflicted by the mass media to a legal entity or an individual person in the result of
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dissemination of false information, discrediting of injuring its honor and dignity and by
publishing news and information, the publication of which is prohibited by the law, shall be
indemnified by mass media in accordance with the procedure provided therefore in the law.
Whereas, what concerns news and information whose publication is prohibited by the law,
Article 7, part 4 of this law stipulates that prohibited and according to the law, punishable is
usage of mass media to intrude in the private life of citizens. Therewith, on the basis of the
provisions of the Press Law, a civil liability option, inter alia moral harm indemnity option, is
foreseen for violation of person’s subjective personality rights — intrusion of mass media in
person’s private life. According to the Press Law, Article 2, press and other mass media
include newspapers, magazines, newsletters and other periodical issues which are published at
least once in three months with a single edition exceeding 100 copies as well as TV and radio
programs, newsreels, announcements of information agencies, audiovisual records and
programs foreseen for public broadcasting.

Consequently, with the year 2006 amendments to the CL, Article 1636, the
implementation of the protection of the personality rights is to be considered together with
Article 28 of the Press Law. There is no grounds for narrow grammatical interpretation of the
CL, Article 1635, that in order a person would protect his/her infringed rights to privacy, the
legislator has imposed to it the obligation to prove, that first of all its rights to privacy have
been violated and secondly that moral harm has been caused in the result of the above.

As for todays, it is hard to estimate how the case-law will treat these issues and besides,
the legislator has already included in the CL, Article 1635 a thorough listing, by naming torts,
in the result of which it can be assumed that a moral harm has been inflicted to a person.
Unfortunately, it has to be underlined that violation of privacy is not included in the above list
and therefore in case of such violation, the person has the obligation to prove existence of
moral harm. The authoress of the thesis considers that because of this obligation, person’s
rights to protection of privacy are made ineffective and materially encumbered, because the
burden of the obligation to prove the existence of the moral harm, without any criteria for
determining the moral harm in case of such violation, which would be put forward and
approved by the legislator, as well the absence of any case-law in this issue, is ungrounded
and does not comply with the contemporary legal development trends in a democratic society.
Most likely the case-law with respect to this matter will develop within a considerable period
and time will pass until the court will recognize what it has been denying for multiple years
and will develop a single conception for protection of person’s rights to privacy and
indemnity of moral harm. Ambiguous is also the issue on, whether the offence against the
said rights as specified in the CL, Article 1635, part three is to be regarded narrowly, what
would mean that such offence has to be proved by means of a court judgment in a criminal
case.

By providing persons with extensive and overall information on the rights to
inviolability of privacy from mass media, it is necessary to eradicate the currently existing
low public activity or even inactivity in protection of one’s rights. Thus, as soon as the public
will realize that the mass media have no justification for intruding in their privacy, if it is not
contributing to the discussion on publicly important events, but is done only and solely for the
purpose of satisfying curiosity and sensation thirsty public interests, the possibility exists that
already in near future the inactivity of the state shall serve as basis for establishing a violation
of Article 8 of the Convention.
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3. The problematics of estimating the amount of moral compensation

According to the CL, Article 1635 part two the amount of the indemnity for the moral harm is
set by the court at its own discretion by regarding the severity and the consequences of the
tort, and the court, when applying its opinion, should act in accordance with the CL, Article 5.
The above provision of the Civil Law provides that: “where a matter is required to be decided
at the discretion of the court or on the basis of good cause, the judge shall decide the matter
in accordance with the sense of justice and the general principles of law”. This legal clause,
which on its merits is a procedural norm, indicating for the judge the means which will assist
to arrive at the norm to be used as the premise for developing the legal syllogism.
Nevertheless, the CL Article 5 cannot be used as an argument which would permit the judge
to freely and at one’s own discretion choose the amount of the indemnity, and the opinion of
the court in no case can be understood as court’s option to arbitrary and groundlessly set the
amount of the indemnity, but as a consistent application of a single method, which should be
applied by all courts for all cases.

Legal literature provides the opinion that when determining the amount of the material
compensation for ungrounded infringement of honor and dignity, it should be regarded
whether the adjudicated amount fulfills three principal functions:

1) function of justice — i.e. the court should apply the CL Article 5 and follow that the

judgment complies with the sense of justice and the general principles of law;

2) preventive function — the adjudicated amount should prevent the claimant and

other persons from committing a similar offence in the future;

3) reconciliation function — the injured should receive such indemnity, which would

be satisfactory for him/her, by reasonably assessing the possibility of the
respondent to provide such indemnity.

According to the authoress, the amount of indemnity for immaterial harm caused in
the result of violation of privacy should be calculated on the basis of the above formula. Thus,
what concerns the obligation to restore the initial condition, it has to be underlined, that in
case of infringement of personality rights, pretty often such national restitution through court
in an equitable manner is impossible and therefore, by applying its discretion, the court should
even more act also on the basis of the reconciliation function, namely, provide the injured
with sufficient satisfaction as a compensation for the impossible restitution. Besides,
especially from the viewpoint of determining the amount of the moral harm as a general
preventive, it is important to ensure that the high amount of the moral compensation as a
preventive means for preventing such tort in the future would not groundlessly restrict the
freedom of press and the freedom of expression laid down in Article 100 of the Constitution.

4. Unfair Enrichment Claim

According to the Latvian CL, chapter 19 “Claims on Various Grounds”, sub-chapter V
,»Claims for unjust enrichment”, Articles 2369 — 2392, similarly as in the civil codes of
Germany, Switzerland and France, unjust enrichment claims provide the claimant the rights to
reclaim from the respondent the things gained by the respondent from creditor’s property or at
creditor’s costs without having any legal basis thereof. The main criteria for unjust
enrichment claims is that the subject of the unjust enrichment has to be assessable in terms of
money. As it is stressed in the comments to the Civil Law, unlike the claim on indemnity of
losses, the primary task of unjust enrichment claims however is not the renewal of the initial
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condition of the claimant’s property, but rather assessment of the unjustified increase of
respondent’s property. Thus, in order Latvia could apply the so-called license analogy method
which was developed by the case-law and the doctrine of Germany for estimating the amount
of unjust enrichment claims, i.e. a set amount of money calculated as fiction whereupon the
parties could have contractually agreed, there should be a certain commercial or market value
of the image or name of the injured person. Therefore, it is applicable only to such cases of
tort of personality rights, which are connected with unauthorized usage or publication of
person’s name or image, if the person could have expected certain reimbursement thereof. A
certain market value should be set for person’s image especially in case the depicted person is
widely recognized in public or a prominence, who receives remuneration for usage of its
images in advertising. If the image of such person is used without person’s consent, the
amount of the claim is to be calculated on the basis of the market value of the possible
permission to use the image, whereupon both parties could have agreed. Thus in case it is
impossible to set a material value for the name or image of the injured person, it would be
impossible to apply the license analogy method and therefore also the unjust enrichment claim
as such in Latvia. On the basis of the above and due to practical reasons, unjust enrichment
claims in case of violation of personality rights in Latvia currently are applicable only is very
rare cases. It is not always possible to estimate the profit increase of a publishing house from
the publication of the photos of a certain person. The market value of person’s image can be
estimated only if the respective person has previously received payment for usage of its image
or some actual payment offer has been made to it, or it is also possible to equitably presume
the market value of the image of the injured person on the basis of comparative market
conditions for determining the market value of the image of the person.

C Freedom of press and the basic principles for evaluating the interests to the
protection of personality rights

Article 100 of the Constitution establishes freedom of expression and freedom of
press, which grant mass media the rights to freely distribute information. By applying the
limiting legal regulations on protection of personality rights, they should be interpreted
alongside with the Constitution. Therefore, in each particular case, when the injured person
has not granted its consent for transfer of its protected personality rights for usage to mass
media, it is necessary to evaluate the interests of the freedom of press and the ones of the
protected personality rights to determine which of these contrasted interests should be
evaluated higher for the purpose of the particular case and therefore considered prior.
Wherewith also Latvian courts, when evaluating the commensurability of protection of the
rights to privacy with the restrictions to the freedom of press laid down in Article 100 of the
Constitution, in cases concerning violation of personality rights by the activities of mass
media, should act on the basis of the sphere theory described in the thesis. In each particular
case the court should assess which sphere of rights to privacy has been infringed by the
activities of mass media and whether a restriction of the freedom of press in such a case is
permissible and commensurate.
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Conclusion: theses and conclusions

In the result of the conducted research the authoress is concluding and putting forward
for defensing the following suggestions and conclusions:

1. Personality rights are rights inherent to each person for development of one’s
personality, including the rights to draw a borderline for one’s privacy, restrict usage of one’s
image and the rights to not admit dissemination of false, infringing information about one’s
personality. Personality rights of each person are expressed as rights to freely decide upon
one’s privacy and on personality’s disclosure possibilities granted to third persons, by
permitting or prohibiting wider public to be aware of particular expressions of one’s
personality. Personality rights have to be separated from the linguistically similar term —
personal rights — what is a pool of unalienable rights belonging to each person.

2. Person’s rights to privacy have to be commensurable with the contrasted interests of
other persons and the public. The assessment of the justifiability of public interest is to be
linked to the sphere theory about various spheres of privacy, which has been developed in the
legal doctrine. According to the theory, the life of each personality is conducted in various
spheres — intimate sphere, secret sphere, private sphere (both at home and also enjoying
certain spatial protection outside one’s home), social sphere and public sphere. The freedom
of press enjoys the strongest protection from limitations imposed by personality rights only
with respect to person’s activities in the public sphere, because this sphere is governed by the
principle that a person, who has deliberately chosen to “be in the spotlight” has to accept that
he/she will be talked about in the news and opinions will be expressed in media. Whereas the
intimate, secret and privacy spheres of person’s life enjoy complete protection of privacy.

3. Contrary to the existing, more narrow understanding, with person’s image to be
understood is not only the photo, but any type of reproduction of person’s image — painting,
cartoon, photo composition and even the behavior of a doppelganger. A precondition for
defining person’s image should be the possibility to recognize or identify the depicted person.
Therefore an image is any visual shape of a person, insofar it can be identified as such. The
type and means of depiction are not decisive.

4. The currently applicable regulation in Latvia does not provide for effective
protection of privacy in accordancee with the recommendations of the Council of Europe. The
Resolution of the Assembly of the Council of Europe No.1165 “On the Rights to Privacy”
has imposed to the Member States the obligation to ensure effective guarantees for protection
of privacy within the framework of the national law, including the rights of the injured to
claim indmenity for the inflicted harm from unauthotrized intrusion in its private life and
make the representatives of mass media liable for publication of such materials that infringe
the inviolability of private life on the basis of the applicable civil procedure. Therefore,
although human rights as public law are applied for the legal relations between the individual
and the state, the case-law of the European Court of Human Rights has established a praxis,
which is also recognized in the doctrine, that the European Convention on Human Rights,
Article 8 and the rights to inviolability of privacy deriving thereof are attributable also to the
legal relations among persons. Wherewith, the Article 1635 of the Civil Law should include a
direct obligation on indemnity of immaterial harm in case of violation of person’s privacy.
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5. The definition of public figure which has been taken over from other countries and
is used in the Latvian case-law is to be evaluated critically. Law enforcers in Latvia should
not strictly separate public figures, thus assess in each separate case whether the freedom of
press and the public interest to obtain information is well grounded and justifiable on the basis
of the sphere theory. Public interest about some particular person can last persistently or for
some temporal period of time, because of some particular event. The resolution of the
European Court of Human Rights which provides that the very fact that some person is/not
recognizable as absolute or relative public figure per se does not grant the rights to publish the
image or violate any other personality rights of the respective person without its consent, is
binding to Latvia. In each particular case, one has to always weight the contrasted interests of
the protected person and the reasonable public and mass media interests.

6. Despite the fact that the Civil Law of Latvia does not provide for a single general
regulation of personality rights, it is substantiated in the thesis that Latvia has legal basis for
protection of privacy. Article 2352" of the Civil Law separately regulates a single expression
of personality rights — protection of person’s honor and dignity. The second expression of
personality rights discussed in the thesis — person’s rights to privacy, including person’s rights
to one’s image derive from the fundamental rights established under Article 96 of the
Constitution - on person’s rights to inviolability of private life. Article 9 of the Law on
Protection of Children Rights, provides a special regulation of the rights of children to the
inviolability of the private life as well as impose upon the state the obligation to ensure
observation of these rights, including implementation of an effective protection of the law.
Also the Press Law, Article 7, part 4 amidst absolute prohibitions as non-publishable
information names the prohibition to intrude in person’s private life through mass media and
the obligation to indemnify the caused harm, as provided in Article 28 is applicable not only
for violation of person’s honor and dignity, but also in case of violation of person’s privacy.

7. Contrary to the existing interpretation of the case-law, already before the year 2006
amendments to the CL, Article 1635, the wording of the Civil Law was not completely
restrictive and the basis for indemnity for immaterial harm was not restricted with the legal
regulation of the chapter nineteen. The CL, Article 1635 included a general clause which
foresaw the possibility to request satisfaction from the injurer in the result of any blamable,
unlawful activity. Therefore, according to the authoress, also in Latvia already before the year
2006 amendments, the CL Article 1635 was attributable to the obligation to indemnify
immaterial harm and applicable for all personality rights torts, which were not incorporated in
the regulation of Article 2352'. Even if the Latvian case-law did not decide to continue this
law further development path, the law enforcer could have filled in this quasi legislative gap
by means of proper interpretation of the law as well as by applying the comparative law
method.

8. In case the court will translate the CL, Article 1635 only by means of the
grammatical interpretation method and translate the condition included in the CL, Article
1635, part three “delict or tort” by means that the very fact of violation has to be proved with
a court judgment in a criminal case, by disregarding that the rights established under the CL,
Article 1635 could also concern civil torts, Latvia has failed to duly fulfill the obligation
imposed by the Council of Europe for ensuring rights to privacy also in civil disputes.
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9. Having evaluated the case-law of other continental law legal system countries and
by considering the above together with the basic principles of the Resolution of the Council of
Europe No.1165 “On the Rights to Privacy”, the thesis substantiates the idea that the law
enforcers of Latvia should take over the existing praxis, that the moral harm in case of
violation of personality rights should be considered proven, if, in case of existence of a causal
relationship between the unlawful activity and the personality rights tort, the consequences of
the respective tort are permanent and not to be averted by other means of legal remedy. Such
tort, which has been caused by publishing in mass media an unlawfully obtained photo
revealing nuances of the private life of a person and which has served only for satisfaction of
public thirst for sensation, can be neither weighted nor compensated solely by publishing a
retraction or apology.

10. To ensure effective protection of person’s rights to privacy, it is necessary to
amend the CL, Article 1635, by expressing the third part of the article in the following
wording:

. If the expression of the delict specified in part two of this Article shall be a violation
of person’s honor and dignity or violation of person’s rights to privacy or a tort
against person’s life, health, virtue, sexual inviolability, freedom, family or under-
aged persons, it shall be admitted that in the result of the above activities the injured
has suffered moral harm. In all other cases the injured shall have to prove the fact of
infliction of moral harm.”

11. The thesis substantiates that the contemporary understanding of personality rights
in Latvia is not the issue of a legislative gap, but rather the issue of application of law. The
fact, that written law in Latvia neglects personality protection and the concerned indemnity of
harm, can be explained with the viewpoints and relations that prevailed during development
of the private law system in the beginning of the 20" century, when the Civil Law of the
Republic of Latvia was elaborated. Lack of direct regulation of civil liability in case of
violation of personality rights in Latvia can be averted by applying contemporary law — by
translating the CL, Article 1635 in interrelationship with Articles 7 and 28 of the Press Law,
on the basis of the rights to inviolability of private life, which are granted by the Constitution
and the Convention and in accordance with the principles developed by the case-law of the
European Court of Human Rights.

12. On the basis of the condition that lack of normative regulation for person’s rights
to image in Latvia promotes situation which causes hedonistic behavior of mass media, it
should therefore be regulated by law. The normative regulation on usage of person’s image
could by included in the Press law, by amending the current wording of the law with a
separate Article 7':

wArticle 7! Person’s Image

(1) It is prohibited to publish person’s image without the consent of the depicted

person. In case of any doubts, it shall be considered that such consent has been

granted if the depicted person has received remuneration for its image. After the
death of the depicted person, it is necessary to receive a permit from his/her heirs for
the time period of the next ten years.

(2) Without receipt of the consent specified in the above clause, it is permitted to

publish the following images:

1) pictures, which depict public figures,
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2) pictures which depict a person in connection with some important public event,
meeting or undertaking;

3) pictures, where the person is depicted as an element of public space or scenery or
is seen in the background of some event;

(3) The consent for publication of person’s image specified in part one and two of
this article is not attributable to publication of such images, which injure person’s
private life or violate other legal interests of the depicted person or his/her heirs”.

13. In the thesis the authoress has grounded that in order to prove the fact of
infringement of person’s privacy, it is necessary to assess whether any of the following
justifications are not attributable thereto:

1) receipt of person’s consent;

2) the depicted person cannot be separately recognized or is seen in a picture taken at a

public event;

3) the image of the person has got on the background of a scenery or public area

accidentally;

4) the person is seen in a work of art;

5) the injured person is recognized as a public figure and the violation of its

personality rights on the basis of the criteria determined in the case-law of the

European Court of Human Rights is commensurable in accordance with the protected

interests of the freedom of press and reasonable public interests to receive information.
In all other cases, any limitation of personality rights is to be regarded an unlawful violation
of person’s subjective rights and the injurer is to be regarded guilty for violation of
personality rights.

14. The Civil Procedure Law of the Republic of Latvia when compared to the civil
procedural regulation of Germany and France does not foresee the institution of preliminary
ruling before adjudication of the case on its merits. However, until complete adjudication of a
case and adoption of a valid court judgment in case of violation of personality rights, it would
be necessary also in Latvia to secure against the possibility that the violation of the
personality rights is still being continued and the extent of the inflicted harm growing. The
possible means for preventing continuance of such violation and therewith also preventing
increase of the amount of the immaterial harm could be the securing of the claim in
accordance with the Civil Procedure Law, Article 137. The eventual means of securing a
claim for such type of claims pursuant to Article 138 of the Civil Procedure Law could be:
detention of the press issue, book or other type of materials connected with the infringement
of the personality rights or imposition of a prohibition to the respondent to perform certain
activities.

15. The promotional work proves that in case of violation of personality rights, the CL
Article 2391 permits to initiate a claim on unjust enrichment, if the claimant can prove that
the respondent would have been enriched at the cost of the claimant and a material value can
be set for the subject of the personality rights — the image. Thus, in comparison with the case
of Germany and France, a claim on unjust enrichment in case of violation of personality rights
in Latvia is possible in very rare cases, because the market value of person’s image can be
estimated only if the person has received payment for usage of its image in its previous
activities or any actual payment offer has bee made to him/her, or if the market value of the
image of the respective person can be determined by assessing other equitable circumstances.
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Publication of the results of the research

The results of the research of the promotion work and the main principles can be found in the
following publications of the authoress:

The publications:

3) The role of the case-law of the German Federal Constitutional Court and the German
Federal Supreme Court in the development of the legal regulation of the private life in
the civil law of Germany. Likums un tiesibas, 2004, 6.vol., no. 12 (64), 354.pg.;

4) Person’s rights to image in the context of person’s rights to privacy from the
viewpoint of the comparative law. Likums un tiesibas, 2006, 8.vol., no. 8 (84), 234.pg.

The authoress will discuss the thesis of her research in the international scientific conference
“Harmonization of the Law in the Baltic Sea Region After Enlargement of the European
Union”, which will take place January 25 — 26, in the University of Latvia, Faculty of Law.
The authoress has applied for the conference the following topic ,,.Development of Private
Rights in Further Shaping of the Law”.
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