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Foreword

This collection of articles is published in connection with the internation-
al scientific conference organised by the University of Latvia, Faculty of Law on
4-5 October 2012. The theme for the conference and this collections is “The Qual-
ity of Legal Acts and its Importance in Contemporary Legal Space.” It seems that
there is no need to substantiate the relevance of this topic in the current legal-social
space, it is self-evident to all lawyers and also to any person, who at least once in his
or her lifetime has encountered legal acts, their actual implementation. A totality
of high quality legal acts is needed to ensure legal order, stability and security in a
state. This applies to both legal acts and the process for applying them, etc. Admit-
tedly, selecting this topic for the international conference of this year was a daring
and challenging act, understanding that this is not a simple topic, it has a number of
controversial, “hot” aspects. In dealing with this topic clashes of opinions, harsh crit-
icism and, hopefully, constructive proposals as well, are unavoidable. It has become
clear already now that at least partially the hopes for constructive debate in the name
of legal development have been met. Great interest expressed in participation in the
conference is a proof of that. The organising committee of the conference, consist-
ing of 16 persons representing 8 countries, meticulously assessed the applications
submitted by the potential participants. The participation was approved for 77 ap-
plicants, of whom 40 will be presenting stand-reports, but 37 — give presentations at
the conference. The participants represent various countries both from the EU and
outside it. Thus, representatives from the US, Belorussia, Belgium, France, Georgia,
Estonia, Latvia, Poland and Switzerland will be presenting their reports at the con-
ference. All articles submitted by the conference participants underwent anonymous
scientific review, as the result the editorial board of the collection of articles, consist-
ing of 23 members representing 8 countries, decided on including articles in this
collection. Thus, a volume consisting of 61 articles is awaiting readers’ assessment.
The articles cover a broad range of issues, pertaining both to general issues of law
creation and its quality, as well as specific issues typical of concrete branches of law.
The majority of articles examine topical problems and suggest possible solutions to
them. So we can hope that the conference and this collection of articles will give a
lasting contribution to aligning and strengthening legal space.

Chairperson, Conference Organising Committee,

Professor, Dr. iur. K. Strada-Rozenberga






Plenary Session

Olga Lachacz, Ph. D.
University of Warmia and Mazury in Olsztyn, Poland

DRAFTING THE LEGISLATION WITHIN EUROPEAN
UNION INSTITUTIONS - TOWARDS COMMON LEGAL
ACTS STANDARDS

Keywords: European Union legislation — better quality of acts — multilingualism —
multiculturalism — lawmaking standards.

The European Union legal order has been defined by Court of Justice as a supranation-
al legal order, which imposes on its members the duty to comply with its legislation.
After more than 60 years of integration within European structures there have been
thousands of acts adopted by EU institutions and some principles of drafting the law
have been recognized. The primary and secondary law is actually created in 23 official
languages and, because it is directly applied or needs implementation in all Members
States, the need to ensure the high quality of legal acts is so important. As the harmo-
nization of legal culture of Member States is one of the goals to achieve during integra-
tion process, the role of the proper drafting of legislation can be understood as crucial.

The aim of the paper is to discuss the main, in Author’s view, obstacles of drafting
the legislation within EU institutions and try to answer the questions, if EU, as some
of its member states lately, tries to follow the same trend of improving the legislation
and what are in general the standards of so called “Better Lawmaking” in EU?

The term “EU legislation”, which would be used in the paper, is common to describe
all European Union acts, together with those passed under EC Treaties, so called
“Community acts” . After the Lisbon Treaty entered into force in 2009, the term “EU
legislation” started to be the most appropriate one to specify acts enacted under the Treaty
on European Union® and Treaty on the Functioning of the European Union® as well.

Voermans W. Concern about the quality of EU legislation: what kind of problem, by what kind of
standards? Erasmus Law Review, 2009, Vol. 02, issue 01, p. 60.

See: Consolidated version of the Treaty on European Union, Official Journal of the European

Union, 30.02.2010, C83/13.

See: Consolidated version of the Treaty on the functioning of the European Union, Official Journal

of the European Union, 30.03.2010, C83/47.
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For European Union, law is a basic instrument to realize its functions, as are defined
in Treaties. Those functions can be of instrumental, constitutional, political or even
symbolic nature’ if we combine all functions law realizes in states and apply them
to EU law. That's why EU acts should meet several requirements: serve to realize
the functions of EU, be understandable for citizens as required by the principle of
foreseeability of law and be properly enacted as required by “Better Lawmaking”
standards. Is it possible in 23 official languages of EU and with the participation of all
institutions involved in the procedure together with 27 Member States?

The catalogue of sources of EU law was conceived in a way to guarantee some effects
prescribed in primary law and influence on national laws with variable pressure. For
example, the directive can be the best source of law to use in some specific areas of
EU competences and the aim of it can be realized by states using their own methods,
while the regulation does not leave any space for states to act in their own way and is
generally used to regulate other than directive issues. In other words, the regulation
imposes on states the unquestioning duty to comply with it, so its pressure on states
is very strong’. The system of sources of EU law, conceived in this way, can be
evaluated as an effective one, because for last sixty years it was not the subject of any
considerable criticism or proposal of change. In this precisely built structure of legal
instruments occur some problems. The functions of EU legislation, realized by its
sources can be weakened because of the several obstacles.

The first obstacle to overcome are the effects of the principle of multilingualism,
which means that all legal texts are published in 23 official languages of EU and
citizens can communicate with EU institutions also in all languages. All texts are
equally authentic,® but it is hard to say that they have exactly the same meaning. And
if not, “the object of ensuring that in all circumstances the law is the same in all States
of the Community”” as required by Court of Justice would be seriously affected.
Theodor Schilling writes, that multilingualism can be considered on different levels
and among them “are the respective language regimes applicable to administrative and
court proceedings involving citizens and EU institutions, whose discussion should be
guided by criteria taken from human and minority rights, as well as those applicable
to parliamentary procedures and consultations between representatives of Member
States whose discussion should be guided rather by aspects of the equality of states™.
Among reasons why linguistic versions of acts are not exactly the same is the whole
procedure of preparing the law, starting from Commission’s proposal (draft is usually
prepared in English or French) and ending with the publishing in Official Journal.

The imperfections of act can have political background and derive from application

Voermans W., op. cit., p. 62.

Tokarczyk R. The problems of harmonization of Polish legal culture with European Union legal
culture. European Studies, 2004, No. 3, p. 71.

¢ Ibid., p. 49.

7 Judgment of European Court of Justice, Case: 166/73, 1974, ECR 33, Rheinmiihlen Diisseldorf v
Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel, para 2.

Schilling T. Beyond Multilingualism: On Different Approaches to the Handling of Diverging
Language Versions of a Community Law. European Law Journal, 2010, Vol. 16, January, No. 1,
p- 48.
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of the ‘principle of inertia, from overreliance on technical experts, from inadequate
knowledge of language on the part of persons involved in the legislative process, and
from indifference about the quality of the language of legislation’. The consequences
of wrong translations and low level of legislation are sometimes very serious as they
can cause problems with proper application, implementation and enforcement of EU
law, especially on national level. This can constitute a breach of EU law and can result
with the proceedings instituted by the European Commission against Member State
before the Court of Justice of EU under art. 258 of the Treaty on the functioning of
the European Union. The institutions of EU are aware of the issue, but withdrawal of
the principle of multilingualism is out of question, because its basis lie in the art. 342
of the Treaty on functioning of European Union and in the Council Regulation no 1
determining the languages to be used by the European Economic Community'®. One
of the European Commission policies is also to promote language diversity of Europe
as they are the basis of European identity''. According to formulated by the doctrine
de lege ferenda postulates, the EU law should be enacted in one authentic language'?,
as it is practiced in international public law.

The second obstacle which makes difficult realizing by EU acts their functions is
that legislative procedures in EU are not perfect as they lack not only speediness,
but mainly effective mechanism of consultation and evaluation. The legislative
procedures in states are usually prescribed in constitutions and the law is enacted by
appropriate institutions. So from procedural point of view lawmaking is clear and
foreseeable. Although in European Union, the primary law prescribes the possible
procedures, they can be characterized as complex and involving many institutions,
which take part in them on different levels of lawmaking. The danger is aggravated
by the fact that for all basic legislation, the texts produced by the Commission
pass to the European Parliament and the Council, where they may be substantially
changed by committees and working parties before adoption'. The institutions, after
enacting of act often do not know precisely how do the states apply it and what
are the main problems during implementation. According to data of the European
Commission only five of 83 internal market directives in 2000 were transposed to
national legislation®. As soon as EU Commission does not institute the proceedings
under art. 258 of TfEU it can happen that individual problems of states of practical

Frame I. Linguistic oddities in European Union legislation: don't shoot the translator,.Clarity,
2005, May, No. 53, p. 22.

Regulation No 1 determining the languages to be used by the European Economic Community,
OJ 17, 6.10.1958, p. 385-386.

See: Multilingualism in the EU: the European Commission calls for action to promote languages
and launches a new Web portal. Available: http://europa.cu/rapid/pressReleasesAction.do?reference
=IP/05/1451&format=HTML&aged=1&language=EN&guilLanguage=en [viewed 1 July 2012].
See more about the idea of one authentic text and 22 translations: T. Schilling, op. cit., pp. 64-66.
See: Schilling T, op. cit., p. 74.

Robinson W. How the European Commission drafts legislation in 20 languages. Clarity 2005,
May, No. 23, p. 7.

> White paper on European Governance. Brussels, 25.7.2001 COM(2001) 428 final. Available:
hetp://eur-lex.europa.eu/LexUriServ/site/en/com/2001/com2001_0428en01.pdf [viewed 1 July
2012].
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nature in applying and implementation of act do not see the daylight. Unfortunately,
sometimes institutions do not provide effective feedback as regards the interpretation
of acts, their long-term effects and importance for EU policies.

The third obstacle derives from the number of EU legislation which consists of
thousands of acts. Many issues are regulated by legal instruments in a very detailed
manner, and not always it is necessary. Because of imperfect quality of acts they are
amended or replaced by other instruments, which creates large volume of acts. The
bureaucracy causes also costs of translations, which could be avoided if some polices
would not be realized by legislative means'®. There is also the obstacle of technical
nature — terms used in acts are unclear, they are too complex and difficult to read,
especially for citizens. In its White Paper prepared in 2001 European Commission
postulated the simplification of acts, so that states could also simplify their procedures
of implementation'” and the principle of foreseeability of law could be fully enjoyed.
One should although bear in mind, that acts of EU have to combine the different
approaches and different views, cultures and local conditions'® in order to conserve
multiculturalism, which next to multilingualism, constitutes one of the foundations
of European Union. Unfortunately, the other side of multiculturalism is that the
quality of acts is often assessed by application of national standards of legislation
to EU legislation. States and lawyers look on the EU acts through the lens of their
own standards, without trying to understand that law enacted in international
organization needs particular procedures and special attitude, especially if we talk
about supranational organization.

All these above mentioned obstacles were identified by institutions of EU and
Member States over the last several years and led to defining the long-term strategy of
better lawmaking called also Better Regulation. There have been many policies, acts,
protocols and review methods prepared to deal with the issue of better legislation
and great part of them was created after 1992, when during Edinburgh Council
the need for better lawmaking by clearer and simpler acts has been recognized at
the highest political level. First steps taken to improve drafting were proposed in
Sutherland report from 1992", and then reaffirmed by Declaration no 39 on the
quality of the drafting of Community legislation, annexed to the Final Act of the
Amsterdam Treaty. As a result of that Declaration, the three institutions involved in
the procedure for the adoption of Community acts, the European Parliament, the
Council and the Commission, adopted common guidelines intended to improve the
quality of drafting of Community legislation by the Inter-institutional Agreement
of 22 December 1998 setting out 22 guidelines for drafting, based in large part on
suggestions from the Member States. The first guidelines include general principles
familiar to all drafters: draft in clear, simple and precise terms; think of the addressees;
keep sentences and provisions short; use plain language; be consistent both within

6

See: Schilling T., op. cit., p. 78.

17 White paper on European Governance, op. cit.

8

Robinson W, op. cit., p. 6.

19

See: Schilling T., op. cit., p. 69.
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one act and between acts in the same field®. There are several more agreements
in the field of cooperation among institutions so as Inter-institutional Agreement
on An Accelerated Working Method for Official Codification of Legislative Texts
enacted in 1994, Inter-institutional Agreement on a Structured Use of the Recasting
Technique for legal acts from 2002 and the newest: Inter-institutional Agreement on
Better Lawmaking enacted in 2003*'. All of them aim at improving the coordination
of preparatory and legislative work of institutions in the context of the codecision
procedure and to publish it in appropriate fashion. Besides, drafting legal instruments,
the institutions undertook to enable their legal revisers to make drafting suggestions
earlier in the process. The Commission’s legal revisers have the opportunity to revise
all draft legislation as soon as the originating department submits it to the other
Commission departments for approval, and they handle some 2000 drafts a year.
The institutions also committed themselves to providing drafting training to their
staff. Since 2001 the Commission’s legal revisers have been offering basic legislative
drafting courses, which have been attended by some 400 staff*>.

European Commission launched the cooperation with OECD, which monitors
the efficiency and effectiveness of regulatory policies in the OECD countries and
has currently three projects related to Better Regulation (Measuring Administrative
Burdens: The OECD Red Tape Scoreboard; Regulatory Quality Indicators and
Ex-post Evaluation of Regulatory Tools and Institutions). There is also a joint EU-
OECD project, which aims at promotion and improving better regulation practices
in Central and Eastern Europe countries and is called SIGMA project (Support for
Improvement in Governance and Management).

To provide a more complete picture of the activities taken by the institutions regarding
better lawmaking it should be emphasized that they involve also many communications,
white papers and working documents of the European Commission, which as an
institution at the starting point of the legislative procedure is particularly responsible
for implementation of Better Lawmaking standards. Documents of Commission
refer to consultation procedure®, use of expertise®, reducing administrative costs,
eg. costs of translations®, issues of transposition and application of EU law*, general
and sectoral simplification of acts, codification and recasting and also to accessibility
and presentation of EU law. Also the European Parliament has been actively looking

20

Robinson W., op. cit., p. 7.

1 All documents are available: http://ec.europa.eu/governance/better_regulation/key_docs_en.htm

[viewed 3 July 2012].
W. Robinson, op. cit., p. 8.

22

2 See: Communication from the Commission — Towards a reinforced culture of consultation and

dialogue — General principles and minimum standards for consultation of interested parties by the

Commission. COM/2002/0704.

See: Communication from the Commission on the collection and use of expertise by the
Commission: principles and guidelines — “Improving the knowledge base for better policies”.
COM/2002/0713.

See: Communication from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions — Action Programme for
Reducing Administrative Burdens in the European Union. COM/2007/0023.

See: 25th annual report from the Commission on monitoring the application of community law

(2007) {SEC(2008) 2854} {SEC(2008) 2855}. COM/2008/0777.

24

25

26
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at how to improve policymaking and has adopted several reports in 2006 looking at
various aspects of Better Lawmaking. The Council of Ministers is equally interested
in the issue, with successive presidencies announcing their intention to work on
improving European law-making (for example United Kingdom in 2005).

In 2010 European Commission in its Communication to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the
Regions® presented a new idea of smart regulation which should be the continuation
of earlier Better Regulation policy. Smart regulation regards the whole policy cycle —
from the design of a piece of legislation, to implementation, enforcement, evaluation
and revision and it is a shared responsibility of the European institutions and of
Member States. It involves simplifying EU legislation and reducing administrative
burdens, evaluating benefits and costs of existing legislation, ensuring that new
legislation is the best possible and if not — improving it, making legislation clearer
and more available and in the end improving the implementation process. Smart
regulation engages all institutions and Member States, as they share responsibility for
delivering it and should take active part in the process.

Summarizing the above presented standards and attempts taken by EU institutions
and Member States towards implementing better lawmaking rules, it is quite obvious
that huge part of these standards was formed in national legal traditions and they are
applied more or less with success to EU legislation. These standards and traditions can
be helpful on the level of setting common rules, but on the other side the different
legal tradition of states also disturb, when it comes to details. As European Union is
an organization of states, it is natural that it would profit of their experiences, even
if its role is to find a scope for different solutions, rather than finding a uniform
solution for common problems®. The very advantage of all better lawmaking and
smart regulation policies is, that communication needs and expectations were
precisely recognized on supranational level and there is a strong awareness of them. In
Author’s view better and smarter lawmaking trend in European Union is also a part
of a process of democratization of it. Since EU has been sometimes criticized because
of the low influence of States and citizens on its legislation, there have been many
attempts to change it, like for example introduction of direct elections to European
Parliament or so called European legislative initiative introduced by Lisbon Treaty.
Better and smarter lawmaking is a part of this trend. If law is created in conformity
with standards of good quality, it is also foreseeable and citizens enjoy legal certainty.
This means they can also with greater awareness apply the law, profit from it direct
effect and feel subjects not only of national, but also of European legislation.

¥ European Commission. Better Regulation — simply explained. Luxembourg, 2006, p. 14.

% See: Communication from the Commission to the European Parliament, the Council, the

European Economic and Social Committee and the Committee of the Regions Smart regulation in

the European Union. COM/2010/0543 final.
Robinson W, op. cit., p. 8.

29
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THE PRINCIPLE OF GOOD LEGISLATION

Keywords: principle of good legislation, Satversme, legislation procedure, the
Constitutional Court, law adopted in due procedure.

Introduction

In the 20® century principle of good administration has undergone fast development
in Latvia and in other European Union member states. The principle of good
administration is predominantly addressed to the state and defines good organisation
and functioning of public administration. Likewise, the principle of good
administration grants the right to private persons to demand fair, transparent, available
and convenient treatment by public administration.! The Charter of the Fundamental
Rights of the European Union envisages the principle of good administration? and it
has been interpreted in a number of European Union and European Council soft law
acts.> The Constitutional Court of the Republic of Latvia, in its turn, has derived the
principle of good administration from the Satversme [Constitution]* of the Republic
of Latvia (hereinafter — the Satversme), its Article 1 and 89.5

The principle of good administration basically applies to the organisation of public
administration and the concrete legal relationship between the state and the private
person.® However, the scope of this principle and the elements included in it urge to

See more: Levits E. Labas parvaldibas princips. In: Dislera biedribas tiesibpolitikas konference 2006.
Konferences materialu krajums. Riga: Publisko tiesibu institiits, 2006, 65.-76. lpp.; Kovalevska
A. Tiesibas uz labu parvaldibu: salidzino$s skatijums uz Eiropas Savienibas valstu praksi Latvijas

konteksta. Likums un Tiesibas, 2006, 8. séjums, Nr. 8, 244.-247. lpp; Nr. 9, 276.-281. Ipp.

Eiropas Savienibas pamattiesibu harta [The Charter of the Fundamental Rights of the Eurupean
Union]. Available: http://eur-lex.europa.eu/lv/treaties/dat/32007X1214/htm/C2007303LV.01000
101.htm

Eiropas Savienibas ombuda Labas administrativas prakses kodekss [The European Code of Good
Administrative Behaviour]. Available: http://www.ombudsman.europa.eu/lv/resources/code.faces;
Recommendation CM/Rec(2007)70f the Committee of Ministers to member states on good
administration. https://wed.coe.int/ViewDoc.jsp?id=1155877&Site=CM

Latvijas Republikas Satversme [The Satversme [Constitution] of the Republiv of Latvia]. Valdibas
Véstnesis, 1922. gada 30. junijs, Nr. 141.

> Satversmes tiesas 2003. gada 25. marta spriedums lieta Nr. 2002-12-01. Latvijas Véstnesis, 2003. gada
26. marts, Nr. 47. Sprieduma secindgjumu dalas 6.punkts [Judgement of the Constitutional Court
of 25 March 2003 in case No. 2002-12-01]; Satversmes tiesas 2005. gada 6. aprila spriedums
lieta Nr. 2004-21-01. Latvijas Véstnesis, 2005. gada 7. aprilis, Nr. 55. Sprieduma 9.3.1. punkts.
Judgement of the Constitutional Court of 6 April 2005 in case No. 2004-21-01.

See more: Iljanova D. Laba parvaldiba ka visparéjs tiesibu princips: konkretizacija un pieméroana.

In: Laba parvaldiba. Ozolina Z., Reinholde I. (red.) Riga: Zinitne, 2009, 137.-152. Ipp.
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assess, whether it would not be possible to apply a principle with similar content also
to the organisation and functioning of other branches of state power, especially the
legislator, whose actions affect almost every inhabitant of the state.

The author of this article, on the basis of conclusions expressed in the theory of law
and the case law of the Constitutional Court, analyses a new general principle of
law in Latvias legal system — the principle of good legislation. The article examines
the genesis of this principle and its necessity in a democratic, law-governed state.
The largest part of the article is dedicated to outlining and briefly characterising the
elements in the principle of good legislation.

Necessity and Essence of the Principle of Good Legislation

Article 6 of the French Declaration of the Rights of Man and a Citizen of 26 August
1789 envisages that law is the expression of general will of the nation.” The
theoreticians of the French Revolution considered that no procedural or normative
rules limited the general will: “Nation exists prior to everything and is the foundation
for everything. Its will is always lawful; it is the very law. [..] It would be ridiculous to
assert that the nation itself is linked to any formalities or even to the constitution to
which it subjects its commissioners.”®

However, with time the restrictions to legislator’s activities by various procedural
rules were increasing in various countries, defining the procedure for the creation
of a law with increasing accuracy. In a sense this approach reached its climax in the
theory developed by professor Hans Kelzen, who saw the basis for the validity of
a law in compliance with the procedure for adopting the law. In accordance with
this theory a legal provision is valid only if it has been issued in compliance with a
certain provision, in the procedure set out in this provision.” Thus, a legal provision is
considered to be valid because it has been created in compliance with the procedural
order, defined by a legal provision with higher legal force."” In contemporary theory
of law a pre-conditions for the validity of a legal provision is the test of its validity.
This test verifies, whether the provision was adopted by a competent institution,
complying with the set procedural order."" For a legal provision to be valid it should
be recognisable as a law adopted in due procedure.'”? The Constitutional Court has
indicated that a provision, which has been adopted and promulgated according to

Déclaration des Droits de 'Homme et du Citoyen de 1789. Available: http://www.conseil-

constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/la-constitution-du-4-

octobre-1958/declaration-des-droits-de-l-homme-et-du-citoyen-de-1789.5076.html

Cuiiec 9.7K. Uro Takoe tperse cocaosue. In: AG6ar Cuiiec: or Bypbonos k Bonamapry. Tlessnep

M.B. (cocr.) Canxr-IletepOypr: Aaeretis, 2003, c. 196-197.

? Kelsen H. Introduction to the Problems of Legal Theory. A Translation of the First Edition of the
Reine Rechtslehre or Pure Theory of Law. Oxford: Clarendon Press, 2002, p. 56.

10 Ibid., p. 63.

Kalnin$ E. Tiesibu normu spéka esamiba un intertemporala pieméro$ana. Likums un Tiesibas, 2000,

2. s¢jums, Nr. 7, 215. Ipp.

See more: Pleps J. Satversmes 116. pants. In: Latvijas Republikas Satversmes komentari. VIII

nodala. Cilveka pamattiesibas. Riga: Larvijas Vestnesis, 2011, 771.-774. lpp.
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the procedure’ set out in the Satversme and the Saeima Rules of Procedure' is
considered a law adopted in due procedure.

However, a law adopted in due procedure is not only a provision, which has been
adopted and promulgated in accordance with the procedural order envisaged for it.
This criterion comprises also certain quality requirements.” In Latvia’s case the quality
requirements for this legal provision can be identified through interpretation of Article
90 of the Satversme.'® As the Constitutional Court has pointed out: “The right of a
person to know about his/her rights determines also the scope of the action of the
legislator. The laws and other normative acts shall be publicly accessible, sufficiently
clear and understandable. In the same way the person has the right to find out the
practice of application of the normative acts, namely, in a democratic law-governed
state court judicature shall be freely accessible to every person, interested in it.”"”

In addition to that the Constitutional Court has developed in its judicature several
pre-conditions that the legislator has to comply with in the legislation process. The
judicature of the Constitutional Court allows identifying stricter quality requirements
for the legislators work and limits of discretion. For example, Karina Korna,
Parliamentary Secretary of the Ministry of Finance, has indicated: “Legal acts set
certain requirements to the legislator — the Saeima — regarding the implementation
of the legislation process. [..] The new legal regulation cannot be adopted in urgent
procedure, because society should be duly informed about it, also the advice of
experts, non-governmental organisations and social partners should be sought in the
process of adopting the legal regulation.”®

Apparently, the procedural and quality requirements set for the legislator could be
joined in one separate principle of law, which, relying upon the analogy with the
principle of good administration, could be called the principle of good legislation.

The theory of law understands as general principles of law such regulations,
which express the highest values of the legal system, inter alia, the rights and
obligations of institutions and persons, as well as the limits to their discretion in
a democratic, law-governed state.'” The general principles of law are unwritten

Satversmes tiesas 2010. gada 17. maija spriedums lieta Nr. 2009-93-01 [Judgement of the
Constitutional Court of 17 May 2010 in case No. 2009-93-01]. Latvijas Vestnesis, 2010. gada
20. maijs, Nr. 79. Sprieduma 12.1. punks.

Sacimas kartibas rullis [The Sacima Rules of Procedure]. Latvijas Vestnesis, 1994. gada 18. augusts,
Nr. 96.

Plasak skat.: Barak A. Proportionality. Constitutional Rights and their limitations. Cambridge:
Cambridge University Press, 2012, p. 107-118.

See more: Pleps J. Person’s rights to know their rights in the Latvian Constitutional Law. In: Dostep
do informacji publicznej. Wybrane zagadnienia. Plock: Szkota Wyzsza im. Pawta Wiodkowica w
Plocku, 2011, p. 169-180.

Satversmes tiesas 2006. gada 20. decembra spriedums lieta Nr. 2006-12-01 [Judgement of the
Constitutional Court of 20 December 2006 in case No. 2006-12-01]. Latvijas Véstnesis, 2006. gada
28. decembris, Nr. 206. Sprieduma 16. punkts.

Korna K. PensionéSanas vecuma paaugstina$ana: juridiskie aspekti. Jfurista Virds, 2012. gada
17. aprilis, Nr. 16, 10. Ipp.

Iljanova D. Visparéjo tiesibu principu nozime un piemérosana. Riga: Ratio iuris, 2005, 19.-24. Ipp.
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legal provisions, which are equally applicable and binding as the written legal
provisions.?

The principle of good legislation could be recognised as a general principle of law,
because it can be derived from natural law and is indissolubly connected with
the principle of law-governed state and is increasingly more often enshrined and
recognised in the legal system.”’

The principle of good legislation cannot be considered an original element of Latvian
system of constitutional law. Philosopher of law Lon Fuller has defined eight ways for
becoming a failing legislator. These eight principles point to the main requirements
for good legislation. In accordance to Lon Fullers views legal provisions should
be publicised and must be publicly accessible, legal provisions should be clear and
comprehensible, they should not be mutually contradictory and unstable. Likewise,
retroactive force of law should be prohibited, as well as such application of the law
that contradicts the legal provisions.”? The Constitutional Tribunal of Poland has
directly referred to the requirements of good legislation in its jurisprudence.*

Content of the Principle of Good Legislation

The analysis of opinions expressed in the legal doctrine and findings from the Consti-
tutional Court judicature allows concluding that the principle of good legislation
is quite complex, consisting of a number of elements. The following constituting
elements of the principle of good jurisdiction can be generally recognised:

a) constitutional requirements set for the legislation process;

b) quality requirements set for the law;

¢) legal technical requirements;

d) requirements regarding due preparation of the law.

It must be noted, first and foremost, that the foundation for the principle of good
legislation is formed by the regulation on the legislation process defined in the
Satversme and the Saecima Rules of Procedure, which define the order for adopting
and promulgating a law. The Constitutional Court has noted that “the legislation
process is a special procedural order, according to which the Saecima or the people
achieve that a draft law prepared in advance becomes a law, i.e. a normative act that
occupies a certain place in the system of normative acts.”* Thus, in order for a law to

2 Rezevska D. Tiesiskas palavibas principa satura konkretizacija un attistiba judikatira. In: Tiesibu

un juridiskas prakses ilgtspéjiga attistiba. Rakstu krajums. Riga: LU Akadémiskais apgads, 2012,
9.-10. Ipp.

Compare: Iljanova D. Laba parvaldiba ka visparéjs tiesibu princips: konkretizacija un piemérosana.
In: Laba parvaldiba. Ozolina Z., Reinholde I. (red.) Riga: Zinatne, 2009, 137.-139. Ipp.

2 Fuller L. The Morality of Law. Revised edition. Yale: Yale University Press, 1969, p. 33-94.

» Polijas Konstitucionala tribunala 2001. gada 21. marta spriedums lieta Nr. K24/2000 [Judgement
of the Constitutional Tribunal of the Republic of Poland of 21 March 2001 in case No. K24/2000].
Available: http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm

Satversmes tiesas 2009. gada 19. maija spriedums lieta Nr. 2008-40-01 [Judgement of the
Constitutional Court of 19 May 2009 in case No. 2008-40-01]. Latvijas Vesinesis, 2009. gada
20. maijs, Nr. 78. Sprieduma 9. punkts.

21

24



20 The Quality of Legal Acts and its Importance in Contemporary Legal Space

be recognised as being in force, it must be adopted and promulgated in the procedure
set for it.”

The approach defined by the Constitutional Court in its jurisprudence shows:
in case the Constitutional Court identifies that the law has not been adopted in
due procedure, it will be recognised as being incompatible with Article 64 of the
Satversme.”® Thus, Article 64 of the Satversme expressis verbis defines a part of the
principle of good legislation with regard to complying with the requirements set for
the legislation procedure.

The Constitutional Court has admitted that “not every violation of the parliamentary
procedure is sufficient grounds to consider the adopted legal act legally invalid. In
order to recognise an act invalid because of violations of the parliamentary procedure,
there should be reasonable doubts that, if the procedure were complied with, the Saei-
ma would have decided differently.”” It means that a law becomes invalid not because
of any procedural violation, but such that can be assessed as substantial. The Consti-
tutional Court has linked this substantiality with the impact of the procedural viola-
tion upon the decision adopted by the Saecima. However, it seems that also a proce-
dural violation infringing upon the constitutionally mandatory principle of consulta-
tion or other significant principles of a law-governed state would also be substantial.?®

It is generally recognised that the main objective of constitutional legislative proce-
dure is the legal protection of the rights of the parliamentary minority. The majority
will always be able to protect itself with the majority vote and the voting procedure,
but the minority needs legal protection in order for the majority to respect it.”” There-
fore the Constitution must guarantee the minimum of minority rights, i.e., set out
procedures for decision taking by the parliamentary majority.*® A violation of these re-
quirements, even if the decision adopted by the parliament would not have changed,
should be recognised as substantial.

Quality requirements set for the law, undoubtedly, belong to the principle of good
legislation. The legal doctrine recognises that the legal provisions have to be published
or be otherwise accessible, so that a person would be able to find out his rights and

obligations. Likewise, legal provisions have to be clear, comprehensible and accurately
defined and harmonised.?!

» Satversmes tiesas 2010. gada 17. maija spriedums lieta Nr. 2009-93-01 [Judgement of the

Constitutional Court of 17 May 2010 in case No. 2009-93-01]. Latvijas Vestnesis, 2010. gada

20. maijs, Nr. 79. Sprieduma 12.1. punkts.

Pleps J. Satversmes 116. pants. In: Latvijas Republikas Satversmes komentari. VIII nodala. Cilvéka

pamattiesibas. Riga: Latvijas Véstnesis, 2011, 772. Ipp.

77 Satversmes tiesas 1998. gada 13. julija spriedums lieta Nr 03-04(98) [Judgement of the
Constitutional Court of 13 July 1998 in case No. 03-04 (98)]. Larvijas Véstnesis, 1998. gada
14. julijs, Nr. 208/210. Sprieduma secinajumu dalas 3. punkts.

Compare: Satversmes tiesas 2007. gada 26. aprila spriedums lieta Nr. 2006-38-03 [Judgement of
the Constitutional Court of 26 April 2007 in case No. 2006-38-03]. Latvijas Vestnesis, 2007. gada
28. aprilis, Nr. 70. Sprieduma 14. punkes.

» Amery L.S. Thoughts on the Constitution. London: Oxford University Press, 1964, p. 31-32.
Forlenders H. Iztulkotajs ka suveréns ar neierobezotu varu. Likums un Tiesibas, 3. séjums, 2001,

Nr. 10, 300. Ipp.
Plakane I. Pamattiesibu ierobezoSana Satversmé. Jurista Virds, 2003. gada 15. aprilis, Nr. 15,
10. Ipp.
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The European Court of Human Rights has elaborated quality requirements for law in
its judicature. For example, it has stated that “a norm cannot be regarded as a “law”
unless it is formulated with sufficient precision to enable the citizen to regulate his
conduct: he must be able — if need be with appropriate advice — to foresee, to a degree
that is reasonable in the circumstances, the consequences which a given action may
entail.”* The Constitutional Court has also concluded that the legal provision must
be sufficiently clear, allowing a person to predict the consequences of its application.®®

To a large extent these quality criteria relate to the Lon Fuller’s requirements for good
legislation, mentioned above.** In the case of Latvia they are defined expressis verbis in
Article 90 of the Satversme.

The principle of good legislation comprises also certain technical legal requirements.
Legal technique is a set of rules and methods for drafting legal acts. These require-
ments can be subdivided into requirements regarding the clarity of the text and the
structure (architecture) of the legal act.*> A number of textbooks,* dedicated to issues
of legal technique have been published in Latvia; a special Cabinet Regulation has
been adopted.’”

Legal technical requirements are predominantly guidelines with recommendations to
the elaborators of draft law and on admissible deviations from them. Para 4 of the
aforementioned Cabinet Regulation point to that: “In exceptional cases, if the appli-
cation of the provisions of this Regulation burdens the comprehensibility and clarity
of the draft legal act, it is possible not to apply the respective provision.”*® At the
same time the elaborators of draft laws must abide by the uniform style of Latvian
laws, based upon numerous generally recognised technical requirements on drafting
and presenting laws, as well as the traditions of Latvian legal system. “The style of
laws should be one among the stable and unchangeable factors, allowing to under-
stand the law. [..] A uniform style makes it easier to detect various errors and also is
helpful to the users of the law.”*

The fact that a codified system of law exists in Latvia should be taken into
consideration. Second part of Article 111 of the Sacima Rules of Procedure sets

32 Judgement of the European Court of Human Rights “Rekvényi v. Hungary”, 20 May 1999. Available:
http://cmiskp.echr.coe.int/tkp197 /view.asp?item=1&portal=hbkmd&action=html&highlight=Rekv
%E9nyi%20%7C%20v.%20%7C%20Hungary&sessionid=994186058&skin=hudoc-en DPara. 34.

% Satversmes tiesas 2005. gada 7. marta spriedums lieta Nr. 2004-15-0106 [Judgement of the
Constitutional Court of 7 March 2005 in case No. 2004-15-01006]. Latvijas Vestnesis, 2005. gada
9. marts, Nr. 40. Sprieduma 22. punkts.

3 Fuller L. The Morality of Law. Revised edition. Yale: Yale University Press, 1969, p. 33-94.

3 Kusin$ G. Normativo aktu jaunrade. In: Misdienu tiesibu teorijas atzinas. Rakstu krajums. Melkisis

E. (red.) Riga: Tiesu Namu Agentiira, 1999, 122. Ipp.

Metodiskie noradijumi likumu izstridasana un noformé$ana. Otrais izdevums. Riga: Saeimas
Juridiskais birojs, 1997; Kramina V., Skujina V. Normativo aktu izstrides rokasgramata. Riga:
Valsts kanceleja, 2002.

Ministru kabineta 2010. gada 2. marta noteikumi Nr. 108 “Normativo aktu projektu sagatavosanas
noteikumi” [The Cabinet of Ministers Regulation No. 108 of 2 March 2010 “Regulation on
Drafting Legal Acts”]. Latvijas Véstnesis, 2010. gada 5. marts, Nr. 37.

3% Ibid.
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out: “If, upon passing a draft law, contradictions arise between this law and the laws
already in force, the Sacima shall rule that the new law or its separate parts take effect
simultaneously with the amendments to the laws already in force.”

Gunars Kusins, the head of the Legal Bureau of the Sacima, pointed out during a
Constitutional Court sitting that: “historically Article 111 of the Saeima Rules of
Procedure was placed into Latvia’s system of law, when the Sacima Rules of Procedure
were adopted in 1994. This was the moment, when Latvias affiliation to one or
another system of law was decided. With this Section of the Rules of Procedure
Latvia placed itself in the circle of continental Romano-Germanic system of law, with
the aim to integrate into the system of codified law as a state.”*

An essential element of the principle of good legislation is linked with the due
preparation of the draft law. First of all it includes the assessment of the necessity for
the draft law, the possible version of the draft law text and impact analysis, as well as
discussions of the initial text of the draft law.*!

The Constitutional Court in its jurisprudence has paid attention to discussions about
the draft law with stakeholders. First of all the Constitutional Court has recognised
that in a democratic, law-governed state the legislator has to involve the possible
addressees of the provision in the discussion of it.

When analysing the minority school reform, the Constitutional Court noted: “In a
democratic state the most favourable conditions should be created for effective partici-
pation of minority representatives and their institutions in the drafting and implementa-
tion of such policy and programs that affect minority education. Participation is the ba-
sic concept, which ensures the legitimacy and effectiveness of democracy. The applicant
notes with good reason that in the process of drafting and adopting the contested provi-
sion minority representatives should have been heard and their proposals — evaluated.”*
However, the Constitutional Court has also emphasized that “to hear and evaluate — it
does not mean that all proposals must be accepted. The meaning of participation is not
that the opinion of any group of persons should be binding to the legislator, but that
an unbiased decision is adopted and a balance between various interests achieved. One
of the aims of participation is to ensure that the addressees of the decision support the
chosen solution and, consequently, feel motivated to implement it. However, it cannot
be asserted that participation has not been effective only because the addressees of the
adopted decision do not accept it. Their negative opinions as such does not make the
adopted decision invalid or impossible to implement.”*

4 Satversmes tiesas 2011. gada 6. septembra sédes lieta Nr. 2010-71-01 stenogramma [Transcript of

the sitting of the Constitutional Court on 6 September 2011 in case No. 2010-71-01]. Available:
heep://www.satv.tiesa.gov.lv/upload/06.09.2011%20Tiesas%20sédes%20stenogramma.htm

4 Kusin$ G. Normativo aktu jaunrade. In: Misdienu tiesibu teorijas atzinas. Rakstu krajums. Melkisis

E. (red.) Riga: Tiesu Namu Agentiira, 1999, 119.-124. lpp.

42 Satversmes tiesas 2005. gada 13. maija spriedums lieta Nr. 2004-18-0106 [Judgement of the
Constitutional Court of 13 May 2005 in case No. 2004-18-0106]. Latvijas Véstnesis, 2005. gada
17. maijs, Nr. 77. Sprieduma secindgjumu dalas 7. punkts.

# Satversmes tiesas 2005. gada 13. maija spriedums lieta Nr. 2004-18-0106 [Judgement of the
Constitutional Court of 13 May 2005 in case No. 2004-18-0106]. Latvijas Véstnesis, 2005. gada
17. maijs, Nr. 77. Sprieduma secinajumu dalas 7. punkts.
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On several occasions, however, the Constitutional Court has set a mandatory
obligation of consultations, and in case it is violated, the provision must be recognised
as being invalid.

If the law adopted by the Sacima affects a concrete private person, it must hear this
person. The Constitutional Court has concluded that “the duty of the legislator,
before adopting a legal act, to hear the person whose property would be expropriated
follows from the requirement of a specific law included in the fourth sentence of
Article 105 of the Satversme. [..]The Constitutional Court admits that justification
does not have to be a part of the law; however the Constitutional Court should be
able to obtain, from the materials of elaboration of the draft law, evidence for the
fact that the objections presented by a private person are assessed and there exist
reasonable grounds for the non-observance of these.”*

Likewise, when taking decisions on issues affecting the judicial power, the Saeima has
to hear and assess the opinion of the judicial power or an independent institution
representing it. In such cases “the legislator would have the duty to: 1) substantiate
the need for the new system in such a scope that in case, if the court had to assess
its compliance with the Satversme, this substantiation would provide all information
necessary for assessment; 2) to listen to the opinion of an independent institution
representing the judiciary (in the absence of such, the opinion of the judiciary itself),
respecting it in accordance with the principle of the division of power; 3) if this
opinion is not taken into consideration or is only partially taken into consideration,
provide a substantiation for one’s actions in such a scope that in case if the court had
to assess its compliance with the Satversme, this substantiation would provide all
information necessary for examination of proportionality.”®

The legislator must ensure a similar duty of hearing also in cases when draft laws
might affect the interests of other constitutional institutions * or local governments®.

Limits to judicial control
The constitutional law traditionally allows the parliament to reserve the right to

organise its own work (Article 21 of the Satversme). In exercising this right the
principle of parliamentary sovereignty is at work, i.e., the parliament elaborates its

# Satversmes tiesas 2009. gada 21. oktobra spriedums lieta Nr. 2009-01-01 [Judgement of the

Constitutional Court of 21 October 2009 in case No. 2009-01-01]. Latvijas Véstnesis, 2009. gada
27. oktobris, Nr. 170. Sprieduma 11.3. punkts.

Satversmes tiesas 2010. gada 18. janvara spriedums lieta Nr. 2009-11-01 [Judgement of the
Constitutional Court of 18 January 2010 in case No. 2009-11-01]. Latvijas Vestnesis, 2010. gada
20. janvaris, Nr. 10. Sprieduma 11.5. punks.
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4 Satversmes tiesas 2010. gada 25. novembra spriedums lieta Nr. 2010-06-01 [Judgement of the

Constitutional Court of 25 November 2010 in case No. 2010-06-01]. Latvijas Vestnesis, 2010. gada
30. novembris, Nr. 189. Sprieduma 17.3. punkts.

¥ Satversmes tiesas 2009. gada 30. oktobra spriedums lieta Nr. 2009-04-06 [Judgement of the
Constitutional Court of 30 October 2009 in case No. 2009-04-006]. Latvijas Véstnesis, 2009. gada
3. novembris, Nr. 174. Sprieduma 11. punkts.
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rules of procedure autonomously and no other body of state power may set the
agenda for the parliament.”®

The Constitutional Court has also underlined that “the Satversme does not grant
to the Constitutional Court the right to intervene in the legislation process. In
accordance with Section 85 of Constitutional Court Law the Constitutional Court
may only verify the constitutionality of the laws adopted by the Saeima, but not
decree what kind of laws should be heard by the Sacima and when these should be
adopted.”

And yet, in practice the Constitutional Court has intervened more in the process of
legislation, not only verifying the compliance with the constitutional requirements
regarding legislation, but setting conditions on the necessary consultations and
substantiation of the adopted decisions. Likewise, the Constitutional Court has
publicly expressed its opinion on the legislator’s practice on several occasions.

When the government was preparing a draft law on decreasing state pensions
in the summer of 2009, the Constitutional Court announced in mass media that
such a solution would be inadmissible, reminding of a previous judgement of the
Constitutional Court, which recognised a similar solution as being incompatible with
the Satversme.” The Court also did not refrain from criticising the quality of the
prepared draft laws, haste in their elaboration ands also criticised the professional
skills of those who elaborated the relevant draft laws.’!

The trend to introduce reforms via packages of draft budget laws has earned
special criticism of the Constitutional Court. Gunars Katris, the President of the
Constitutional Court, has pointed out that quite often the package of budget draft
laws comprises issues that do not pertain to the state budget, which has a significant
impact upon justice, deciding on issues important for society in the procedure of
discussing the budget, which requires swift decisions by the legislator.>*

However, it must be noted that in general the Constitutional Court has accepted
the legislator’s practice of introducing reforms via urgent procedure with the help of
package of draft budget laws.”® Likewise, the Constitutional Court has not objected
against examining draft laws in urgent procedure. For example, the Constitutional
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Satversmes tiesas 1998. gada 13. julija spriedums lieta Nr. 03-04(98) [Judgement of the Constitutional
Court of 13 July 1998 in case No. 03-04(98)]. Latvijas Vesimesis, 1998. gada 14. julijs, Nr. 208/210.
Secinajumu dalas 2. punks.

# Satversmes tiesas 2007. gada 10. maija lémums par pieteikuma iesniedzéja lagumu lieta

Nr. 2007-10-0102 [Decision of the Constitutional Court of 10 May 2007 on applicant’s
request in case No. 2007-10-0102]. Lémuma 10. punkts. Available: http://www.satv.tiesa.gov.Iv/
upload/2007_10_0102_lasijums.htm

Supstika K., Tropina K. Kutris: pensija ir personas ipasums, uz kuru tiesibas jasaglaba. Available: www.
diena.lv/sabiedriba/politika/kutris-pensija-ir-personas-ipasums-uz-kuru-tiesibas-jasaglaba-673497.
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°! Katris G. Jurista ipasais pienakums pret valsti. Jurista étika un riciba valstisku satricindgjumu laika.

Jurista Vards, 2010. gada 19. janvaris, Nr. 3, 4.-6. Ipp.

Katris G. BudZeta likumu paketé pienemot likumus, kuri neattiecas uz valsts budzetu, tick sajauktas

likumu pienemsanas procedaras. Nacionila zinu agentira LETA, 2011. gada 17. janvaris, 15:07.

%3 Satversmes tiesas 2011. gada 19. decembra spriedums lieta Nr. 2011-03-01 [Judgement of the
Constitutional Court of 19 December 2011 in case No. 2011-03-01]. Latvijas Véstnesis, 2011. gada
21. decembris, Nr. 200. Sprieduma 18. punks.
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Court stated that the term of 15 minutes in-between the readings, for submitting
proposals, was compatible with the Satversme.’*

The legal doctrine, assessing the impact that the establishment of constitutional courts
had had upon the legislation process, concludes with good reason: “The permission
to verify the constitutionality of a law simultaneously means intervention into the
matters of the one passing the law.” Currently attempts to define the limits to the
judicial control can be identified in the Constitutional Court jurisprudence, in order
to, on the one hand, respect the principle of the separation of state power and the
principle of parliamentary sovereignty, and, on the other hand, ensure compliance
with the constitutional requirements for adopting laws.

The limits of judicial control over the legislative process should be defined as part of
the principle of good legislation. There is not doubt that the constitutional court may
verify the compliance with legally binding procedural and quality requirements in
the legislation process. It would be impossible to ensure evaluation whether a law has
been adopted in due procedure without effective control in this field. In issues related
to legal technique and proper consultations of the legislator with the addressees of
the legal provisions, as well as the procedure of debating the draft law probably the
principle of parliamentary sovereignty should surely be respected.

Conclusion

1. A new general principle of law has become established in Latvian legal system —
the principle of good legislation, which defines the procedural and quality
requirements for the drafting and adoption of draft laws.

2. 'The principle of good legislation comprises constitutional requirements for the
legislative procedure, quality requirements for the law, requirements of legal
technique and requirements of due preparation of the law. The elements of
the principle of good legislation are expressis verbis enshrined in the text of the
Satversme, its Articles 64 and 90.

3. 'The foundation of the principle of good legislation is the regulation included in
the Satversme and the Saeima Rules of Procedure on the legislation procedure,
which sets the order for adopting and promulgating laws. For a law to be
recognised as incompatible with the Satversme, substantial violations of the
procedure should be present during its adoption.

4. 'The most important requirements regarding the quality of law stipulate that
legal provisions must be published or be otherwise accessible, they must be clear,
comprehensible, accurately defined and harmonised.

5. 'The limits to judicial control over the legislative process should be defined as
part of the principle of good legislation. The constitutional court may verify the
compliance with procedural and quality requirements in the legislation process.

>4 Satversmes tiesas 2009. gada 26. novembra spriedums lieta Nr. 2009-08-01 [Judgement of the
Constitutional Court of 26 November 2009 in case No. 2009-08-01]]. Latvijas Vésinesis, 2009. gada
27. novembris, Nr. 187. Sprieduma 17.1. punkts.

5 Zilys J. Konstitucinis teismas — teisinés ir istorinés prielaidos. Vilnius: Teisinés informacijos centras,
2001, p. 132.
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In issues related to legal technique and proper consultations of the legislator with
the addressees of the legal provisions, as well as the procedure of debating the
draft law the principle of parliamentary sovereignty should surely be respected.

6. In some cases the Constitutional Court has envisaged mandatory duty of hearing
of a party and substantiating the decision, if the legislator’s decisions affect the
interests of concrete private persons, judicial power, constitutional institutions or
local governments.
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Regulatory management schemes have emerged Europe wide under the influence
of OECD reports on regulatory reform." Regulatory reform programs, advanced in
countries such as the UK and Ireland but also in the EU, focus on instruments such
as impact assessment, consultation and regulatory alternatives. These programs, fitted
in a competitive market strategy, serve an economic goal and are not intended to
become the object of judicialisation. Hence, the core of research on better regulation
is positioned within the field of public administration and in so far as it is of
a legal nature, tends to focus on substantive aspects of financial or company law.
Nevertheless, apart from the elaboration of better regulation policies, judges — in
particular constitutional courts — have developed legal criteria in order to judge the
quality of laws. Process review is well known in most legal systems as a principle of
administrative law. In those legal systems where Parliamentary Acts are submitted to
constitutional review, a similar development to process review takes place, through
vague legal principles such as the equality principle, the principle of legal certainty
and the proportionality principle. Most noticed is the German Constitutional Court,’
but other constitutional courts have followed in its wake.

These tests ultimately come down to a marginal control of the ‘reasonableness’ or
rationality of an act. Often the reasonable quality of the act is assessed in terms of
procedural requirements which converge with the tools and instruments developed
in better regulation programs. From this perspective, better regulation is not merely
a tool in a competitive market strategy, but also an instrument to strengthen the
legitimacy of decisions. Evidence thereof is in the European Commission’s White Paper

' See especially: OECD, Recommendation of the Council of the OECD on improving the quality of
government regulation, 9 March 1995, OCDE/GD (95)95; OECD, 7he OECD Report on Regulatory
Reform. Synthesis (OECD, Paris 1997); OECD, OECD Guiding principles for regulatory quality and
performance (OECD, Paris 2005).

See, e.g: Gusy Ch. Das Grundgesetz als normative Gesetzgebungslehre? Zeitschrift fiir
Rechtspolitik, 1985, p. 292; Meflerschmidt, K. Gesetzgebungsermessen. Berlin: Berlin Verlag, 2000,
817 p.; Morand, CH.-A. Les exigences de la méthode législative et du droit constitutionnel portent
sur la formation de la législation. Droit et Société, 1988, No. 10, p. 394.
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on European Governance, which lies at the origin of the EU Better Regulation (now:
Smart Regulation) program, where the Commission seeks legitimacy by turning to
ideas of input and output legitimacy, implying both ‘involvement and participation’
and ‘efficiency and effectiveness’.’ The link between procedural requirements,
rationality and legitimacy has, from a political theory perspective, been taken up by
deliberative theorists, where they put central participation of every person affected in
rational deliberation and public debate.* From a legal perspective, the question then
rises whether rational law making in this sense can be formulated as a legal duty. Or,
taking the matter even further: considering the link with democratic values, is there a
fundamental right to rational law making?

In order to answer this question, this paper analyzes the case law of the European
Court of Human Rights in order to shape the quality requirements imposed by the
Court upon primary and delegated law makers. These requirements concern a) the
duty to shape a regulatory framework, b) the accessibility and foreseeability of law,
¢) the legislative procedure and d) self-regulation and co-regulation. It will stress the
importance of procedural rationality, in two ways. Firstly, the law has to provide
for procedures in order to produce fair decisions, create legal certainty and protect
individuals against arbitrary government interference. Secondly, the law in itself has
to be the result of a rational lawmaking procedure, enabling a sound balance of rights
and interests.

The duty to shape a regulatory framework

The ECtHR regularly requires a legislative framework to ensure the effective protection
and exercise of conventional rights. Regulation is often required in order to provide
certainty and avoid arbitrary government interference. According to established case
law, Art. 2 ECHR requires a positive obligation for the national authorities to provide
for a regulatory and administrative framework in order to effectively deter from
threats and violations of the right to life. This applies in particular to risk regulation,
implying, for example, that the government regulates dangerous activities, including
i) the licensing and supervision of the activity, ii) the imposition of an obligation
for all those concerned to take practical measures to protect citizens whose lives
might be endangered by the inherent risks and iii) a monitoring process, enabling
the identification of shortcomings in processes and persons responsible for errors.”
Positive obligations to provide for a regulatory framework may also flow from other
clauses. For example, according to the Court Art. 8 ECHR includes the right to give
birth at home and therefore the State should provide adequate legal protection to this

> Commission (EC) “European Governance” (White Paper) COM(2001) 428 final. See Popelier, .
Governance and Better Regulation: Dealing with the Legitimacy Paradox. European Public Law,
2011, No. 3, p. 558-559.

Cohen, J. Deliberation and democratic legitimacy. In: Hamlin, A. and Petit, Ph. (eds.), The good
polity. Oxford: B. Blackwell, 1989, p. 21; Dryzek, J. Deliberative democracy and beyond. New
York: Oxford University Press, 2000, p. 1 and 85.

Judgment of European Court of Human Rights, Case: 15339/02 Budayeva v Russia.
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right in a regulatory scheme, allowing health professionals to assist home births.® The
ECtHR may even require the imposition of punitive measures on the basis of Article
27, 4% or 8 of the Convention, in order to prevent persons from willfully putting
at risk the lives or physical or moral integrity of others. Here again, this applies in
particular to risk regulation, because often public authorities are the only entities with
sufficient knowledge to “establish the complex phenomena that might have caused an

incident”.'?

Accessibility and foreseeability of the law

The ECtHR reads the principle of legal certainty into the Convention clauses, in
particular where they require that government interference is foreseen by law. The
‘law’ must be formulated with sufficient precision to enable the person concerned — if
need be with appropriate advice — to foresee, to a degree which is reasonable in the
circumstances, the consequences a given action may entail.'! Moreover, the Court
refers to the principle of legal certainty to test the proportionality of a law which
harms a person’s legitimate expectations.'” As for the accessibility of the law, the Court
balances the individual’s interests against capacities of the legislator and the need to
keep pace with evolving circumstances or new European or international obligations.
Criteria imply, amongst others, the professional capacity of the individual and the
efforts taken to learn the legal consequences of an intended action. Organisations
with legal advisors' or advocates and judges with legal expertise'® are sooner expected
to understand the legal consequences of a law. Extra efforts to ask for legal advice
are expected from professionals dealing with laws in the domain of their professional
activities."”

The ECtHR does not only expect an individual act to be clear and accessible. Instead,
the entire set of laws should be coherent. In de Geouffre de la Pradelle the ECtHR
ruled that the French law concerning the protection of landscapes denied access to
justice, in violation of Article 6 of the Convention, because the rules were so complex
that they brought uncertainty as to classification and terms to appeal.'® Also, the

Case: 67545/09 Ternovszky v Hungary. See also, regarding regulatory abortion schemes, Case:
5410/03 Tysiac v Poland.

7 E.g., Case: 23872/04 Fadime and Turan Karabulut v Turkey.

8 E.g., Case: 25965/04 Rantsev v Cyprus and Russia.

7 E.g., Case: 2872/02 K.U. v Finland.

10 Case: 15339/02 Budayeva v Russia.

" Established Case Law. See for the first time Case: 6538/74 Sunday Times v the UK.

2 E.g., Case: 60669/00 Kjartan Asmundsson v Iceland. See also Case : 23960/02 Zeman v Austria.
5 E.g., Case: 41340/98 Refah Partisi v Turkey.

1 E.g., Case: 42758/98 K.A. and A.D. v Belgium.

5 E.g., Case: 64915/01 Chauvy v France; Case: 21279/02 Lindon, Otchakovsky-Laurens and July
v France; Case: 40403/02 Pessino v France; Case: 64772/01 Leempoel & s.a. Ed. Cine Revue v
Belgium.

16 Case: 12964/87 de Geouffre de la Pradelle v France.
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Court regularly criticizes the absence of clear indications on how contradictory acts
relate to one another.

In the end, however, the ECtHR, considerate of the limited capacities of the legislator,
is not very strict. In emphasizing the function of courts to elucidate the laws,'® the
Court shifts the burden from the legislator to the courts, responsible for the creation
of accessible, coherent and foreseeable case law.’” The ECtHR is more strict in the
case of penal law? and in particular in the case of deprivation of liberty,®! but even
then there is room for judicial interpretation and law creation.”

The foreseeability of the law is at stake in particular if the lawmaker, in consigning
the application of the law to the executive, gives broad discretionary powers to
the latter. In order to protect persons against arbitrary interference, the law must,
according to established case law, indicate the scope of any such discretion and the
manner of its exercise with sufficient clarity.” This implies for the lawmaker to act
as a director, laying down administrative procedures and enabling judicial control.
These procedures imply aspects of the right to good administration, such as the right
to be heard, reasonable terms, motivation of decisions. ** Procedural requirements
are paramount in particular in the case of secret measures of surveillance, where
the lawmaker must provide for detailed rules, governing the scope and application
of measures, minimum safeguards regarding the storage of data, procedures for
preserving the integrity and confidentiality of these data as well as procedures for
their destruction.”” Also, the lawmaker must provide for either judicial control or
control by an independent body over the executive’s interference.?

7 E.g., Case: 35083/97 Goussev en Marenk v Finland.

'8 Established case law, E.g., Case: 44158/98 Gorzelik v Poland; Grand Chamber, Case: 4474/98
Leyla Sahin v Turkey; Case: 19348/04 Sorvisto v Finland.

1 E.g., Case: 30658/05 Beian v Romania; Case: 53984/00 Radio France v France; Case: 4474/98
Leyla Sahin v Turkey; Case: 57785/00 Zlinsat, Spol S RO v Bulgaria; Case: 40403/02 Pessino v
France; Case: 34478/97 Fener Rum Erkek Lisesi Vakfi v Turkey.

2 E.g., Case: 74613/01 Jorgic v Germany; Case: 12157/05, Liivik v Estonia.

2 E.g., Case: 29787/03 Riad and Idiab v Belgium; Case: 75522/01 Mikhaniv v Ukraine.

2 E.g., Case: 34044/96 Streletz, Kessler and Krenz v. Germany [GC]; Case: 74613/01 Jorgic v
Germany; Case: 36376/03 Kononov v Latvia [GC]; Case: 9174/02 Korbely v Hungary [GCJ; Case:
12157/05, Liivik v Estonia.

# E.g., Case: 10337/04, Lupsa v Romania; Case: 78146/01 Vlasov v Russia.

# E.g., Case: 44363/02 Ramazanova v Azerbaijan; Case: 14134/02 Glas Nadezhda EOOD and
Elenkov v Bulgaria.

» Established case law. See, amongst others, Case: 25198/02 Iordachi v Moldavia; Case: 30562/04 S.
and Marper v the UK.

% E.g., Case: 71525/01 Dumitru Popescu v. Romania (No. 2); Case: 14134/02 Glas Nadezhda
EOOD and Elenkov v Bulgaria; Case: 25198/02 Iordachi v Moldavia.
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The legislative procedure

Not only has the legislator to provide for administrative procedures for the executive,
but also his laws should be the result of a rational law-making procedure.”” The leading
cases in this regard are the well-known Hazton judgments.”® In these cases regarding
aircraft noise pollution, the ECtHR noted that “a proper and complete investigation
and study with the aim of finding the best possible solution which will, in reality, strike
the right balance should precede the relevant project”* The Grand Chamber, while
reaching a different conclusion, confirmed that, on the procedural aspect of the
case, a governmental decision making process must “necessarily involve appropriate
investigations and studies” ° Further case law reveals how the ECtHR appreciates the
use of consultation procedures, evidence based law making and ex post evaluations.

The Court is interested in consultation procedures in particular as a tool to open
up the debate, allowing for a fruitful discussion which takes the interests of all
concerned parties into consideration, and hence guaranteeing a careful balancing of
interests.” In turn, the Court expects that interest groups and interested individuals
take advantage of consultation opportunities. For example, in Zammit Maempel,
concerning fireworks regulations, the Court noted that the applicants had been given
access to the decision-making process as they were given “an opportunity to make their
views heard’, even if the outcome of the proceedings was not favorable to them.’” In
Hatton, the Grand Chamber, made clear that a Consultation Paper had announced
the measures and that the applicants, members of an interest association, had been

expected “to make any representations they felt appropriate”.?

Next, the Court expects that a measure is based upon a rational and informed
balancing of rights and interests. Therefore, it requires evidence of arguments, e.g.
through expert studies or statistics, to support the legislator’s general assumptions
about the necessity or the effects of government interference. For example, in
Lecarpentier, the Court noted that the assertion according to which non-intervention
would have an impact on the financial sector and endanger economic activities, was
not supported by reliable evaluations and figures. ** Likewise, in Konstantin Markin,
the government’s claim according to which the law could not confer the right to
parental leave to military servicemen (in contrast to military servicewomen and to
civil servicemen) for reasons of national security, was dismissed for lack of concrete

¥ For a more comprehensive overview, see Popelier P. The Court as regulatory watchdog: the procedural

approach in the case law of the European Court of Human Rights. In: The Role of Constitutional
Courts in a Context of Multilevel Governance. Cambridge: Intersentia. Forthcoming.

28 Case: 36022/97 Hatton v the UK and Case: 36022/97 Hatton v the UK [GC].
2 Case: 36022/97 Hatton v the UK, r.o. 98.
30 Case: 36022/97 Hatton v the UK [GC], r.o. 128.

31 See, e.g., Case: 6339/05 Evans v the UK and Case: 6339/05 Evans v the UK [GC]; Case: 25579/05
A., B. and C. v Ireland [GC].

32 Case: 24202/10 Zammit Maempel v Malta.
3 Case: 36022/97 Hatton v the UK [GC].
3 Case: 67847/01 Lecarpentier v France.
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evidence, consisting of expert studies or statistical research, to support this assertion.’
In particular when the government’s assumption departs from unanimous expert
findings, the government must produce sound scientific evidence. Hence, in Kiyutin,
the ECtHR stated that the assertion that national travel restrictions on people living
with HIV were necessary for reasons of public health, contradicted the unanimous
view of international experts and should therefore be based upon expert opinions or
scientific analysis capable of gainsaying the existing expert consensus.*® Here again,
the Court does not discuss the quality of studies and methodology,”” except in the
case of a manifest error.?®

Finally, when no comprehensive or measurable data are available, monitoring,
leading to evaluation and adjustment, is an important factor in the proportionality
assessment.”” While monitoring can lead the Court to accept the proportionality
of a measure, conversely, the absence of ex post assessments and consequently the
absence of adjustments, may result in the finding of a violation of the Convention. In
particular in areas subjected to a dynamic development in science and law, the Court
expects the national authorities to regularly assess existing rules in the light of new
developments.®

Self-regulation and co-regulation

Better regulation programs search for alternative regulatory strategies, including self-
regulation and co-regulation schemes. These schemes build upon a long tradition in
the domain of social law, conferring the social partners with the power to conclude
collective labor agreements. The ECtHR has drawn the attention of national
governments to their responsibility in this regard. In Evaldsson the Court emphasized
that private organisations empowered to regulate important collective labour
agreements, should act in a responsible and transparent manner. Government should
see to it that the interests of all people concerned have been taken into account,
including the interests of employees who are not member of a labour union.*" This
was repeated in Aizpurua Ortiz,** although Judge Myer, in his dissenting opinion,
rightly points out that this judgment does not sufficiently take into consideration the
interests of persons not represented in the course of the conclusion of the collective
agreements.

¥ Case: 30078/06 Konstantin Markin v Russia.

36 Case: 2700/10 Kiyutin v. Russia.

7 See, e.g., Case: 30562/04 S. and Marper v the UK; Case: 31965/07 Hardy & Maile v the UK.

3% Case: 33985/96 Smith and Grady v the UK.

3 Case: 36022/97 Hatton v the UK and Case: 36022/97 Hatton v the UK [GC]; Case: 37703/97

Mastromatteo v Italy.
40 Case: 28957/95 Christine Goodwin v the UK; Case: 57813/00 S.H. v [GC].
41 Case: 75252/01 Evaldsson v Sweden.
42 Case: 42430/05 Aizparua Ortiz v Spain.
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Conclusion

Four conclusions can be drawn from the ECtHR case law analysis. The first conclusion
is that there is a right to rational or evidence-based law making, ancillary to substantial
fundamental rights. When fundamental rights are at stake, the lawmaker has the
duty to ensure that measures are embedded in a regulatory framework, that they
are accessible, foreseeable and based upon a careful balance of rights and interests,
hereby protecting persons against arbitrary government interference. Where national
authorities enjoy a wide margin of appreciation, restraining the Court’s scrutiny
of the substantive merits of the case, procedural rationality requirements help the
Court to ensure that a careful balancing process was exercised. When the power to
take measures is delegated to the executive or non-state actors, the lawmaker has
to guarantee that these agents as well, base their decisions upon a careful balancing
of rights and interests. Therefore, the law must provide for procedural safeguards to
ensure accountability and the balance of all interests at stake.

Secondly, modern-day instruments of regulatory programs help to give legitimacy
to government decisions. Consultation procedures, impact assessments, monitoring
schemes and ex post evaluation are considered as instruments safeguarding the
operation of an inclusive and informed balance of interests.

Thirdly, the Court takes into consideration the autonomy, needs and capacities of
the legislator. Hence, it is not prescriptive in terms of methodology and, in principle,
avoids scrutinizing the quality of studies and consultation procedures. Also, it accepts
that laws are vague, leaving further clarification to the courts, or, in the absence of
clear evidence, that they are based upon general assumptions, provided that they are
submitted to a monitoring process. The burden is not left to rest on the legislator
alone. Instead, it may shift to administration and courts, or even to individuals. The
latter are expected to ask for advice regarding the legal consequences of their actions
or to take advantage of consultation procedures.

The final conclusion is that the duty to act rationally also applies to the primary
legislator.* As parliamentary sovereignty claims rely on the superiority of
representative parliament to organize public debate, a law which seriously interferes
with fundamental rights is considered as democratically flawed if parliament has not
at least engaged in a public debate, considering the matter in the light of the various
rights and interests, or if it does not allow the administrative or judicial authorities to
operate a concrete proportionality assessment when applying the law in an individual

case. ¥

# See also: Foster, S. Reluctantly restoring rights: responding to the prisoner’s right to vote. Human
Rights Law Review, 2009, p. 498.

4 See Case: 74025/01 Hirst (No 2) v the UK and Case: 74025/01 Hirst (No 2) v the UK [GC];
Case: 38832/06 Alajos Kiss v Hungary.
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Introduction

The understanding of the concept of general principles of law has been developed
during past twenty years dramatically. Still there are some confusing questions
concerning their unwritten form, concretization, the role of judges in the describing
their true and real content as well as their relationship with the written normative
legal acts. These are the core issues addressed by this paper.

The aim of this paper is to use inductive and deductive legal methods to analyze
the particular contents of the general principles of law, as well as to use systemic
method analyzing the content of the principle of proportionality in a contemporary
democratic Rule of law state’s legal arrangement.

General Principles of Law as Unwritten Legal Norms

There are two ways how to prove that the general principles of law are legal norms:
more complicated and less complicated way. The more complicated way of proving
the above mentioned statement involves understanding and description of the whole
legal arrangement of democratic Rule of Law based state. It starts with the will of
sovereign which is expressed in a basic norm' from which accordingly the general
principles of law are derived. These general principles then determine the content of
particular legal arrangement including the content of legal system.?

General principles of law derived from the basic norm of particular country exist
independently and before the legislature, and serves as a criterion of legitimacy of the

On the notion of basic norm see: Kelsen H. Introduction to the Problems of Legal Theory. A
Translation of the First Edition of the Reine Rechstlehre or Pure Theory of Law. Oxford: Clarendon
Press, 2002.

See more detailed on this: Rezevska D. Legal Methods in Latvia’s Legal Arrangement and European
Integration. In: European Integration and Baltic Sea Region: Diversity and Perspectives. Collection
of Papers of International Conference held by the University of Latvia. Riga: The University of
Latvia Press, 2011, pp. 222-234.
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written law, namely, the legislative action. Thus, legislative action must comply with
the general principles of law, but it means that general principles of law have priority
or precedence over the provisions created by the legislature.’

General principles of law have all the elements of a legal norm which are: 1) they
have general force, which is ensured by the fact that — 2) they are applied via the
power of the courts or the executive branch of government, and they are coercive
in nature; 3) they can be applied repeatedly and in relation to an unspecified range
of individuals and the same type cases. And as any legal norm general principles of
law create specific legal consequences, and structurally consist of legal preconditions
(If... ,) and legal consequences which appear in case the legal preconditions are
fulfilled (then...), which means that they are real, directly applicable legal norms.*

The less complicated way of proving that the general principles of law are legal norms
is to refer to Article 1 Section 4 of the Administrative Procedure Law® which states:
“Legal norms are comprised of regulatory enactments (parts thereof) and general
principles of law.”

The next question is why general principles of law are unwritten legal norms and
what does this term “unwritten” means if we can find the written legal norms adopted
by the legislature which include these principles.

Thus the legal system is deductively derived system® (derived from the general
principles of law) and as such it is objectively complete’. It contains all of the necessary
prescriptions for regulating existing legal relationships within the legal arrangement.®
This is confirmed by a general principle such as a ban on any legal obstruction by
institutions and courts, meaning that those who apply the legal norms cannot refuse
to hear a case if there is no written norm in place which actually gives the legal
basis for judge made law. This principle is positivised by the legislature as well; it is
enshrined in Article 15 of the Administrative Procedure Law, Article 4 of the Civil
Law,” and Article 1 of the Civil Procedure Law.'?

Iljanova D. Vispargjo tiesibu principu nozime un pieméro$ana [Meaning and application of the
general principles of law]. Riga: Ratio iuris, 2005.

More and in details on the general principles of law as real legal norms see: Iljanova D. Visparéjo
tiesibu principu nozime un pieméro$ana [Meaning and application of the general principles of law].
Riga: Ratio iuris, 2005.

> Administrative Procedure Law. Available: http://www.likumi.lv/doc.php?id=55567 [viewed 4
June 2012].

Vinzarajs N. Jédzienu jurisprudence [Jurisprudence of Concepts]. Tieslietu Ministrijas Vestnesis,
Nr. 1, 1937.

Kalning E. Tiesibu talakveido$ana” [Further Creation of Law]. In: Juridiskas metodes pamati:
11 soli tiesibu normu piemérosana [Fundamentals of Legal Method: 11 Steps in Applying Legal
Norms]. Riga: Ratio iuris, 2003, pp. 126-205.

Iljanova D. Visparéjo tiesibu principu nozime un piemérosana [Meaning and application of the
general principles of law]. Riga: Ratio iuris, 2005.

?  Civil Law. Available: http://www.likumi.lv [viewed 4 June 2012].

1 Civil Procedure Law. Available: http://www.likumi.lv/doc.php?id=50500 [viewed 5 June 2012].
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A law, by contrast, is objectively incomplete. In accordance with sovereign’s will, a
legislature must define those legal norms which exist in the relevant legal system and
use these to regulate things that can happen in the legal arrangement. These norms
must be written down so that the sovereign that has authorized the legislature to do
this work might find it easier to organize its operations and the relationships which
exist amongst its individuals."" However it is by objective considerations impossible
for legislature to determine all and every relationship arising amongst the members
of sovereign.

Legal norm is a prescription with respect to which legal systems that are based on
sovereign will regulates legal relationships on the basis of general principles of law in
a specific country, irrespective of whether the legislature has managed to verbalize the
norm to an adequate degree. A legal norm is more than just its written presentation,
and in terms of its scope it can coincide with the written text or not coincide with
it. This is clearly seen in the general understanding and application of general
principles of law in democratic countries in where the Rule of Law prevails.”* The
interrelationship between articles of the law and legal norms can be manifested in
three ways: 1) the article of the law can include only part of the norm; 2) the article
of the law can include several norms; 3) in the ideal situation, the article of the law
includes the entire norm.

Thus the content of a complete legal norm is found not just in written law alone.
Because written legal norms are a manifestation of higher and general norms of law
that are not written down. The entire principle cannot be described and written
down because it is constantly changing along with shifts in the circumstances of the
entire legal arrangement; the fact is that part of a legal norm will always exist at the
unwritten normative level — in the form of a general principle of law.

General Principles of Law Positivised (Included) in Normative
Legal Acts

Notwithstanding that the entire general principle of law cannot be described and
written down because it is constantly changing along with shifts in the circumstances
of the entire legal arrangement, the legislature quite often includes them in the texts
of the laws. Several laws of Latvia contain the lists and descriptions of the general
principles of laws. One of the most often used of them is Administrative Procedure
Law which in Article 4 lists the principles of administrative procedure such as the
principle of observance of the rights of private persons, of equality, of the rule of law,
of reasonable application of the norms of law, of not allowing arbitrariness and etc.
The following Articles describe these principles — give the textual content what one or

Rezevska D. Legal Methods in Latvia’s Legal Arrangement and European Integration. In: European
Integration and Baltic Sea Region: Diversity and Perspectives. Collection of Papers of International
Conference held by the University of Latvia. Riga: The University of Latvia Press, 2011, pp. 222-234.
For more on this see Iljanova D. Visparéjo tiesibu principu nozime un piemérosana [Meaning and
application of the general principles of law]. Riga: Ratio iuris, 2005.
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another principle means that is — describe the legal preconditions (If ... ,) and legal
consequences (then ...) which appear in case the legal preconditions are fulfilled.

But is this text describing the general principle of law is the true and real content of
it? And the obvious answer is — of course not.

The legislator’s role in the legal arrangement of democratic Rule of Law based state
according to the principle of separation of powers is to write down the rules which are
determined by the standards deriving from general principles of law and that there is
a legal system to resolve any possible conflicts that may arise between the sovereign’s
members. However, such a task for a legislature is objectively impossible because of
many reasons such as the legislature can just make a mistake in writing down the
text of a legal norm, or as the written law consists of the text, which consists of
words having several meanings, then different thoughts can be expressed by so many
words and connections. And at the same time the relationship between sovereign
members are so numerous and dynamic, that constantly brings new relations, which
the legislature has not yet had time to regulate by the positive law."?

Here the role of judicial power, with responsibilities under the sovereign’s authority,
using the legal methods, which are also the general legal principles of a democratic
Rule of Law state, to correct the legislature’s mistakes and find the true and real
content of the general principles of law appears. As well as the role of legal doctrine
where the case law is analyzed and systematized in connection with the applied
general principles of law and their content in the particular stage of the development
of the legal arrangement is undeniable.'

Thus the two sources of law where the true and real content of the general principles
of law can be found have come to the surface and namely — case law and legal
doctrine.” These sources are stated and approved also by the legislature which in
Article 4 Section 2 of the Law on Administrative Procedure determines that the
courts and authorities shall apply general principles of law not referred to in this law,
which have been discovered, derived or developed within institutional practice, or
within jurisprudence, as well as legal science.

The texts of the normative legal acts thus can be considered only as guidance on the
content of the general principle of law as they still remain unwritten legal norms,
which means that they exist before the legislature and their validity is not connected
with the actions of legislature but their validity is derived from the basic norm which
expresses the will of the sovereign. So the sovereign in the democratic Rule of Law
state empowers the general principles of law and gives them legal force to precede
over the written legal norms of the legislature. At the same time it should be taken
into account that even this text of guidance for the content of the general principle of

Rezevska D. Legal Methods in Latvia’s Legal Arrangement and European Integration. In: European
Integration and Baltic Sea Region: Diversity and Perspectives. Collection of Papers of International
Conference held by the University of Latvia. Riga: The University of Latvia Press, 2011, pp. 222-234.
See more on this Iljanova D. Visparéjo tiesibu principu nozime un piemérosana [Meaning and
application of the general principles of law]. Riga: Ratio iuris, 2005.

Compare with Rezevska D. Judikatira ka tiesibu avots: izpratne un pielietoSana [Case Law as a
Source of Law]. Latvijas Republikas Augstakas Tiesas Biletens, 2010. novembris, Nr. 1, 28.-31. Ipp.
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law could be written down by the legislature mistakenly! Examples on such mistakes
will be reviewed: in the next chapter of the article.

The Methodology how to Discover the Real Content of the
General Principles of Law

The method used to discover the true and real content of the general principles of
law in the legal science is referred to as concretization in contrary to the method of
interpretation which is applied to determine the true and real content of written legal
norms.'® If in the case of interpretation the method is highly analyzed by legal scholars
and described as consisting of several criterions such as for example literal, systematic,
historical and teleological, then in case with the concretization no such clear criterion
to use as a toolbox could be found. Instead the process of concretization is described
as based on judge’s knowledge, experience and intuition. This process is accompanied
with the weighing of conflicting interests and balancing them taking into account the
specific period of time the case occurs in the legal arrangement as the content of the
general principle of law is concretized considering legal, social, political, economic
etc. circumstances of the given time and country.

So in fact in conclusion it should be said that the personality of judge, the level of
knowledge, experience and the common understanding of the legal arrangement is
the crucial point in concretization of general principles of law as the true source
of the content lies in the reason of a judge or scholar. At the same time it should
be stressed that the process of concretization should not be regarded as something
uncertain or subjective as it should and is in practice accompanied by the wide and
extensive legal reasoning showing arguments for and against given decision.

One of the examples where the legislature’s text of the general principle of law
positivised in the law was incorrect was the Law on the Procedure How the Acts of
the Saeima, State President and the Cabinet of Ministers Get Adopted, Promulgated,
Published, Take Effect and Being Valid."” This Law among other things included
several general principles of law which belong to the third group™ of the principles
namely — those which define to the institutions which apply the legal norms how the
norm is to be identified, tested, interpreted, etc. Here we find the general principles
which speak to the application of the legal norms in the democratic country — the
legal methods, prerequisites for their application, and their content in terms of

Iljanova D. Visparéjo tiesibu principu nozime un piemérosana [Meaning and application of the
general principles of law]. Riga: Ratio iuris, 2005.

7" Law On the Procedure How the Acts of the Saeima, State President and the Cabinet of Ministers
Get Adopted, Promulgated, Published, Take Effect and Being Valid. Available: http://www.likumi.
Iv/doc.php?id=57317 [viewed 6 May 2012].

General principles of law by their content are divided into three groups. See more on this
Iljanova D. Visparéjo tiesibu principu nozime un piemérosana [Meaning and application of the
general principles of law]. Riga: Ratio iuris, 2005.



40 The Quality of Legal Acts and its Importance in Contemporary Legal Space

interpretation methods, norms on settling conflicts, methods of argumentation, etc."”
Article 8 Section 3 of the Law stated that if there was a contradiction between more
general and less general legal norms, the more general legal norm was in force as far as
the less general legal norm limited it. The legislature used the term “being in force”,
which means that the other legal norm loses its validity and is no longer in force
in the case of contradiction. However it is wrong from the true and real content of
the general principles of law determining the priority order between colliding legal
norms, as in this described situation one legal norm is not applicable — which means
that it is still valid and in force, while judge applies the other norm which prevails.
Legal system consists of more and less general legal norms and it is only normal
situation if they are colliding.*

Next case when the legislature has used inappropriate wording to describe the content
of the general principle of law is the Administrative Procedure Law which in Article 6
states the guideline for the principle of equality: “In matters where there are identical
factual and legal circumstances, institutions and courts shall adopt identical decisions
(in matters where there are different factual or legal circumstances — different decisions)
irrespective of the gender, age, race, skin colour, language, religious beliefs, political
or other views, social origin, nationality, education, social and financial status, type of
occupation or other circumstances of participants in the administrative proceedings.”
Judge would never be able to apply the principle of equality following the wording
of the written legal norm proposed by the legislature as there are no two cases with
“identical factual and legal circumstances”. The factual and legal circumstances of the
cases could be similar, but never identical!

Though in this paper the author would like to focus on the principle of
proportionality — on how it is described in the normative legal acts, analyzed in
doctrine and applied by the courts as the recent developments in the true and real
content of this general principle of law are of great importance.

The principle of proportionality is considered by the legal scholars as the most
important principle of public law in the democratic Rule of Law based state.”' It
states that the individual’s interests and rights serve as a landmark for the state’s
objectives and actions if such actions adversely affect an individual’s interests or
rights. Public law in a democratic society is to balance individual and public interests,
while providing individuals against unwarranted state interference by the principle of
proportionality.”

General principles of law by their content are divided into three groups. See more on this
Iljanova D. Visparéjo tiesibu principu nozime un piemérosana [Meaning and application of the
general principles of law]. Riga: Ratio iuris, 2005, pp. 23-24.

20 This law is no longer in force as the legislature has adopted new law On Official Publications and
Legal Information (Available: http://www.likumi.lv/doc.php?id=249322&from=off [viewed 6 May

2012] which uses the term “applicable” instead of the term “valid”.

2 Levits E. Samériguma princips publiskajas tiesibas — jus commune europaeum un Satversmé ietvertais

konstitucionala ranga princips [The Principle of Proportionality in Public Law]. Likums un Tiesibas,
2000, 2. séj., Nr. 9 (13), 262. Ipp.

2 Briede J. Publiskas un privatas tiesibas [Public and Private Law]. In: Melkisis E. (zin. red.) Musdienu
tiesibu teorijas atzinas. Riga: TNA, 1999, 42. Ipp.
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The principle of proportionality is widely used by the courts and especially by the
Constitutional Court. The Court uses this principle to determine that in case, if the
public power limits the rights and legitimate interests of a person, then a reasonable
balance between the interests of the society and those of an individual shall be
observed. To establish, whether the principle of proportionality has been observed,
one has to ascertain whether the measures, chosen by the legislator are appropriate
for reaching the legitimate aims, whether more lenient measures might not have
been used for reaching the above aims and whether the activity of the legislator is
adequate or proportionate. If, when assessing the legal norm, it is recognized that it is
unconformable with at least one of the above criteria, then it is unconformable with
the principle of proportionality and unlawful.”

The “three-pronged” approach of the principle of proportionality finds its origin in
German law. It is well established now and well documented in the Constitutional
Courts’ case law, that the principle contains three elements: suitability, necessity and
proportionality sensu stricto, according to which the state measure concerned must
be suitable for the purpose of facilitating or achieving the pursued objective; it must
also be necessary in that no other instrument may be at the authority’s disposal which
is less restrictive of freedom, and it may not be disproportionate to the restrictions
which it involves.?*

The classical and significant judgment” of the Supreme Court regarding the
mandatory administrative act and as well as the decision of the Constitutional Court
showed very important aspects on the concretization of the general principles of law
and on the relationship between the text of the principle given by the legislature and
its true and real content.

In this case it was directly recognized by the legislature’ that in defining the
principle of proportionality in Article 13 of the Administrative Procedure Law was
a mistake, because the definition has been linked with Article 66. Thus was created
the false impression that the principle of proportionality is still judged solely under
considerations of usefulness.

Article 13 of the Administrative Procedure Law defined the principle of proportionality
as follows: “The benefits which society derives from the restrictions imposed on an
addressee must be greater than the restrictions on the rights or legal interests of the
addressee (Article 66). Significant restrictions on the rights or legal interests of a
private person are only justified by a significant benefit to society.”

» Compare, for instance: Judgment of the Constitutional Court of the Republic of Latvia, Case:

2004-18-0106, para 17. Available: http://www.satv.tiesa.gov.lv/?lang=2&mid=19 [viewed 4
April 2012].

Compare with Gerven Van W. The Effect of Proportionality on the Actions of Member States
of the European Union: National Viewpoints from Continental Europe. In: The Principle of
Proportionality in the Laws of Europe. Oxford/Portland: Hart Publishing, 1999, pp. 44-45.

» Judgment of the Supreme Court, Case: SKA-89/2007. Available: www.at.gov.lv/files/archive/
department3/2007/ad080307_1.doc [viewed 6 June 2012].

Decision of the Constitutional Court on the Termination of the Proceedings, Case: 2006-41-01.
Available: http://www.satv.tiesa.gov.lv [viewed 4 April 2012].
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Article 66 of the Law is referred to the substance of considerations of usefulness which
should be applied in a case the institution is using its discretionary powers allowed
by the Law. No considerations of usefulness shall be applied in cases where the Law
clearly provides that the administrative act has to be issued or what in the sense of
content administrative act has to be issued.

In a given case the plaintiff had violated the Immigration Act and the provision of
the law in this case was imperative that the person is expelled from the country, but
in that case the applicant’s right to family life would have been violated. The question
arose regarding the scope of the application of the principle of proportionality as the
written text of the Administrative Procedure Law connected the application of the
principle only with cases where discretionary power of the institution could be used
and not in the mandatory administrative acts™ cases.

Nevertheless the Constitutional Court to whom the Supreme Court addressed the
question of the constitutionality of the written legal norms and later Supreme Court
in its judgment concluded that Latvian state has to ensure a fair balance between
an individual’s right to family life and society in the field of immigration control.
Such a balance cannot always reach the legislature for adopting the rules, because
the obligation of the balance lies in the appliers of the law, to examine each case
individually. Consequently, the authority by any type of administrative action,
including mandatory administrative action, is to ask whether it unreasonably restrict
the fundamental rights that is — to apply principle of proportionality.”” As well the
reference to Article 66 in the written text of the legal norm describing the principle
of proportionality in Administrative Procedure Law was removed by the legislator.

This case was doubtlessly a very important example in concretization of the true and
real content of the general principles of law and how they appear as unwritten legal
norms, and how they are not dependent on the legislature’s will and expressions used
in the law, and how in contrary the legislature has to correct its mistakes in written
texts of the law. However this case was still not as surprising as the next one the
author is going to analyze further. The case on the contradiction of the written text of
Administrative Procedure Law with the true and real content of the general principle
of law which exists in an unwritten form still concerns public law and as it was
mentioned above the principle of proportionality is regarded as general principle of
law which functions in the public law branch of the democratic Rule of Law state.
The next case proved how the content of the general principle had developed in a
course of time and transformed from the principle solely used in a public law to the
principle applied in a private law situations as well.

As it was analyzed above the principle of proportionality generally provides that the
state government actions that restrict individual rights and legitimate interests, and
objectives, which the public authorities with this action seeks to achieve, should
be in a reasonable relationship.”® The Supreme Court was dealing with the private

77 Judgment of the Supreme Court, Case: SKA-89/2007. Available: www.at.gov.Iv/files/archive/
department3/2007/ad080307_1.doc [viewed 6 June 2012].

% Levits E. Sameériguma princips publiskajas tiesibas — jus commune europaeum un Satversmé ietvertais
konstitucionala ranga princips [The Principle of Proportionality in Public Law]. Likums un Tiesibas,

2000, 2. séj., Nr. 9 (13), 262.-263. Ipp.
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law case concerning the excessive contractual penalties and applied the principle of
proportionality to reduce them. The Court decided that the written rules for assessing
a penalty should be observed in conjunction with the principle of proportionality and
fairness. The question of fairness and proportionality of the penalty due to the lack of
direct instruction is to be decided by the court’s discretion in accordance with sense
of justice and the general principles of law.”” Of course the question arises whether
it is legitimate and appropriate to use the principle of proportionality regarded as a
public law principle to regulate a private contractual relationship between two private
parties and how it goes together with the general principle of the private law — private
autonomy?

It is suggested among legal professionals that the application of the proportionality
test to private law situations is controversial because it raises the question to what
extent courts are allowed to control the substance of contracts in private law and
to set limits on private autonomy. It has been even asserted that it appears that the
identification of the appropriate level of judicial scrutiny in such cases is surrounded
by considerable legal uncertainty and judicial subjectivism.*

Obviously the application of the principle of proportionality to private law situations
is already known phenomena in the legal arrangements of different countries. The
private law balancing situation is one in which the plaintiff argues for the adoption of
or interpretation of a rule of contract, property or tort law that restricts the defendant’s
legal authorization to injure him. The conflict may be cast in terms of interests or
rights, or both, with the plaintiff typically alleging a right to protection and the
defendant a right to freedom of action. The idea is that the adjudicator should assess
the effects of adopting a more or less restricted view of the defendant’s authorization
to harm the plaintiff in terms of the relative weight of principles involved,® of rights
in conflict and of social interests in the outcome, while keeping in mind the conflict
between rules and principles, and between judicial activism and judicial passivism.*

The conclusion has to be made that lawyers have abstracted and then re-specified
public law proportionality so that it now reaches far beyond the administrative
law formulation. In a judicial review aspect now the proportionality describes the

» Judgment of the Supreme Court, Case: SKC-212/2008. Available: http://www.at.gov.lv/info/
archive/department1/2008/ [viewed 15 June 2012].

Hos N. The Principle of Proportionality in the Viking and Laval Cases: An Appropriate Standard
of Judicial Review? EUI Working Paper Law 2009/06, p. 21.

The classical weighing and balancing of contradicting general principles of law choosing one of them
which prevails over other as arguments for the application of this principle are more now is replaced
in some legal arrangements (especially in Germany) with the principle of practical concordance.
‘This principle means that in the case of conflicting constitutionally protected fundamental rights
a practical balance must be sought between them, so that both values are ensured as much as
possible and that no more limits are imposed on either of them than is needed to reconcile both.
See more on this Gerven Van W. The Effect of Proportionality on the Actions of Member States
of the European Union: National Viewpoints from Continental Europe. In: The Principle of
Proportionality in the Laws of Europe. Oxford/Portland: Hart Publishing, 1999, pp. 45-46.
Kennedy D. A Transnational Genealogy of Proportionality in Private Law. In: The Foundations of
European Private Law. Oxford/Portland: Hart Publishing, 2011, p. 218.
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procedure used in judicial review of national legislation under national constitutions
that both guarantee rights and distribute powers, European judicial review of
national legislation under the European conventions guaranteeing human rights,
judicial review of norms adopted by the European legislative institutions or national
legislatures under the provisions of the treaties allocating powers between the Union
and the Member States and also — judicial review of provisions of national civil codes
whose application arguably infringes constitutionally guaranteed individual rights.”’

Supreme Court in the case regarding the contractual penalties concretized the
unwritten legal norm — general principle of law and speaking in terminology of legal
method used further creation of law. If in a case of the principle of proportionality in
public law, the construction of the norm is as follows: If court or institution imposes
on an addressee restriction, then benefits which society derives from the restrictions
must be greater than the restrictions on the rights or legal interests of the addressee.
In private law situation court concretized the principle of proportionality as: If
parties impose on themselves a restriction, they must be fair and proportionate. This
once more approves that the content of the general principles of law is developing
constantly and that the role of a judge in concretization of this content according to
the actual circumstances of the particular legal arrangement is extremely significant,
much more significant than the legislator’s role.

Conclusion

1. General principles of law are unwritten legal norms. Normative legal acts are
written legal norms or the written part of legal norms.

2. Full legal norm consists of written and unwritten part where the written part of
the legal norm is subject to the unwritten part, which is determined by the basic
norm of the legal arrangement.

3. The content of general principles of law changes with the legal system
development and relationship immediately, while the written legal norms are not
suitable for such rapid change. Consequently, the legislature’s adopted written
legal norms are always objectively incomplete opposite to the unwritten legal
norms, the content of which does not depend on the durability of the legislative
process.

4. 'The texts of the normative legal acts which describe the content of the general
principles of law are not complete — these are only the guidelines to their content.

5. As written legal norms, the guidelines to the content of general principles of law
included in the texts of normative legal acts can not to correspond to the true
and real content of the particular general principle of law, which corresponds
to the basic norm of the democratic Rule of Law state in particular stage of the
development of the legal arrangement and which is unwritten.

3 Kennedy D. A Transnational Genealogy of Proportionality in Private Law. In: The Foundations of
European Private Law. Oxford/Portland: Hart Publishing, 2011, p. 218.
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6. The content of general principles of law should be concretized from such sources
of law as case law and legal doctrine. Legislature is not obliged to record all
the textual provision of the general principle of the written legal norm, and
according to the objective circumstances it is even impossible. Judge has to find
the true and real content of the general principle of law in a specific time and
place where the dispute is resolved.

7. Ina case of collision, unwritten general principles of law which derive their legal
force from the basic norm of the democratic Rule of Law state, prevail over the
written legal norms which are not able, compared to the unwritten rules, to
develop fast enough with relationship dynamics of the society.
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Introduction

Section 5 of the Latvian Constitution® regulates legislative procedures. This refers to
the approval of obligatory normative laws which refer to the freedom of individuals
in terms of achieving specific social goals.’ Section 5 of the Constitution states that
legislative procedures help to achieve goals that are of importance to society, making
use of instruments such as the national budget. The Latvian Constitutional Court has
expressed the view that the adoption of the annual national budget law is one of the
most important decisions taken by the state.*

All statements made in this paper represent the author’s personal views and beliefs. They do not
relate to any institution or organisation for which she works.

‘This paper is based on research done by the author as part of her doctoral studies and the master’s
thesis that she defended. See: Amolina D. “The Legal Status of the National Budget and Control
Over the Rule of Law,” master’s thesis. Riga: University of Latvia, Faculty of Law, Department of
Constitutional Law. University of Latvia library.

See: Likumu un valdibas rikojumu krijums [Compendium of Laws and Government Regulations],
No. 12, 7 August 1922.

Braun J. Einfuhrung in die Rechtswissenschaft [Introduction to Jurisprudence], 2™ ed. Tubingen:
Mohr Siebeck (2001), p. 355.

4 Ruling of the Constitutional Court on Case No. 2010-06-01, 25 November 2010, Latvijas Véstnesis,
No. 18, 30 November 2010, Paragraph 13.
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Section 66 of the Constitution regulates the procedure whereby the national budget is
adopted. This is part of the separation of powers that is enshrined in the Constitution,
and it speaks to the competences of constitutional institutions. Of importance here
is the fact that the Constitution speaks to specific content-based and procedural
requirements when it comes to each decision that applies to issues which are of
importance to the state and to society. This means that decisions related to national
financial issues (something which mostly involves the adoption of the national
budget) must, in procedural terms, ensure the implementation of the principle of
separation of powers, while in content-based terms they must ensure public welfare.

This paper analyses the content-based and procedural requirements that are
enshrined in the Constitution in relation to the national budget. When it comes
to the requirements that must be observed in order to make sure that the national
budget satisfies the legal norms related to the highest judicial process, of importance
is the content of the concept of the “budget” that is enshrined in Section 66 of the
Constitution.

The legal nature of the national budget

The doctrine of continuity is the foundation of Latvian statehood.” This means
that the practices of the interwar period in Latvia and the doctrine of law must be
used as a resource to interpret and make more concrete the content of legal norms
related to the highest legal process. The point is that if the Constitution includes
a concept or set of words, then that means that the Constitutional Council which
wrote the document awarded it specific content which must be taken into account
when discussing the content of the relative norm.® This means that it is necessary to
determine the understanding of the concept of the “budget” insofar as the debates
and working materials of the Constitutional council are concerned.

During the debates in which the Constitutional Council engaged, it was stated that
the national budget represents an economic plan for the state.” This means that the
national budget has always been considered from the material perspective of this
concept — the national budget was seen as an economic policy planning document
which reflects the sources of financial revenues and the planned expenditures.
Materials related to the drafting of the Constitution confirm that the concept of the
“budget” that is used in Section 66 of the document must be seen from the material
perspective as a system of a financial nature — a balanced and closely linked process

> Ruling of the Constitutional Court on Case No. 2007-10-0102, 29 November 2007, Latvijas
Véstnesis, No. 193, 30 November 2007.

¢ Ruling of the Constitutional Court on Case No. 2005-12-0103, 16 December 2005, Latvijas
Vestnesis, No. 203, 20 December 2005, Paragraph 17.

Reports filed with the Constitutional Commission on Chapter I of the Constitution, 4™ session,
first meeting, 20 September 1921. See Latvijas Satversmes Sapulces stenogrammu izvilkums
(1920-1922) (Excerpts From the Minutes of the Latvian Constitutional Council (1920-1922).
Riga: Courthouse Agency, p. 14.
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which obliges constitutional institutions to ensure a certain balance between national
revenues and expenditures.®

When it comes to the national budget, the Constitutional Council emphasised the
importance of parliamentary procedure. On April 26, 1921, the council approved the
law on the national budget,’” identifying rights related to the budget and specifying
the procedures related to such rights. Section 17 of the law said that the Cabinet of
Ministers must submit the annual draft budget to the legislature, and Section 19 said
that the legislature must examine the budget and approve it in relation to general
legislative procedure. This means that since the very beginning, the Latvian national
budget law has been adopted in the specific legal format of a law. By awarding the
all-encompassing right to spend financial resources, the law establishes the principle
of superiority for the rule of law in the sense that every state and local government
institution is obliged to implement the law on the national budget.

During the interwar period, legal specialists expressed various views about the legal
nature of the national budget. The literature speaks to those who felt that the national
budget is a law only in formal terms,' while others believed that the national budget
is a law not just from the formal, but also from the material perspective, because
it contained legal norms.!" It was also argued, however, that “a certain amount of
agreement has been reached in modern times in relation to theory — the content of
the budget is seen as an administrative act, because it does not include abstract norms
which would, in legal terms, transform existing legal terms.”'* In this context it must
be noted that there are people even today who argue that “the activities of institutions
of public power in relation to the spending of budget resources are an administrative
act.”?

In legal theory, there is the concept of a “law” is kept separate from the concept of
a “normative act.” The concept of a “law” is used in two senses. In formal terms, it
refers to each act that has been issued by the legislature in accordance with legislative
procedures, even if it is essentially an administrative act.'* In material terms, however,
a law is a normative act related to the government.”” In the judicial system, it is

Protocol of the meeting of the Constitutional Council on 19 January 1922, No. 61, Latvian State

Historical Archive, Fund 5486, File 1111, p. 23.

9 See Valdibas Veéstnesis, No. 103, 11 May 1921.

See, e.g.: Dislers K. Latvijas valsts varas organi un vinu funkcijas [The Organs of Latvian State

Power and Their Functions]. Riga: Courthouse Agency (2004), p. 100.

Baimanis A., Diglers K. and Svibe A. (eds.). Latviesu konversacijas vardnica [Latvian Conversational

Dictionary], Vol. 12. Riga: A. Gulbis (1928-1929), Col. 23487-23491.

2 Mucenieks P “BudZeta tiesibas” [Budget Law], Tieslietu Ministrijas Vestnesis, No. 9/10, 1923,
p. 116.

5 Mucin$ L. “Budzets ka valdibas akts” [The Budget as a Government Act], Diena, 14 November

2008. See: http://www.diena.lv/lat/politics/viedokli/budzets-ka-valdibas-akts?comments=-pos_value

[viewed 4 June 2012].

Dislers K. Demokratiskas valsts iekartas pamati (Ievads konstitucionalas tiesibas) [The Foundations

of a Democratic System of State (Introduction to Constitutional Law)], 2°¢ ed. Riga (1931), p. 28.

15 Jelagins J. Tiesibu pamatavoti. Musdienu tiesibu teorijas atzinas [Fundamental Sources of Law:

Modern Ideas in Legal Theory]. Riga: Courthouse Agency (1999), pp. 63-64.
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recognised that the main criterion in differentiating between a normative act and a
law is content, not form, characteristics or names.'® Professor Karlis Dislers, too, has
argued that not all laws approved by Parliament are normative acts."”

If we look at national budget laws that were passed during the period of parliamentary
democracy between the two world wars, then we can say that Dislers’ viewpoint was
correct. The budget laws that were approved between 1922 and 1933 really did not
include any abstract instructions as to what must be done. The law on the 1992/1923
budget'® and the law on the 1924/1925 national budget'’ contained just two articles.
Article 1 defined the sum of the budget, and Article 2 said that the law would take
effect upon the date of its proclamation.

Understandings about legal norms and administrative acts have changed over the
course of time. National budget laws speak to financial resources for government
institutions so that they can carry out the duties that are enshrined in the relevant
normative acts. The financing applies only to a specific period of time. The goal is to
regulate specific, as opposed to general situations, and in this sense the laws are similar
to general administrative acts.” Modern legal specialists, however, say that the acts
that are approved by government institutions in relation to internal organisational
issues are not administrative acts.”’ This means that the section of national budget
laws which speaks to budget expenditures is of an administrative nature, but it is not
seen as an administrative act.

The content and structure of national budget laws have changed since the restoration
of Latvia’s independence. The law on the 1991 national budget* is similar to the
1929/1930 national budget law in terms of its form, but the law on the 1994 budget*
is more extensive in terms of containing regulations related to several budgetary
issues. The specific thing about this law is that it includes transitional regulations.
According to legal requirements, transitional regulations are included in laws if, at
the time when the law is adopted, it is necessary to regulate a transfer from existing
legal regulations to new ones.* As practices related to the drafting of national budgets
have changed, the relevant laws have become similar to other laws that are approved
by Parliament. It must be added that this similarity is based on requirements related
to legal techniques and is visual in nature.

!¢ Ruling of the Constitutional Court on Case No. 2001-06-03, 22 February 2002. See: Latvijas
Véstnesis, No. 31, 26 January 2002, Paragraph 1.1 of the conclusions of the court.

Dislers K. Demokratiskas valsts..., op. cit., p. 128.

18 See: Valdibas Vestnesis, No. 163, 26 July 1922.

19" See: Valdibas Vestnesis, No. 139, 25 June 1924.

Briede J. “Visparigais administrativais akts”, Likums un Tiesibas, No. 4, 2009.

See the unpublished minutes of a meeting held on June 5-6, 1997, by a working group which
drafted the Law on Administrative Procedure, as chaired by Egils Levits, pp. 5-6. Available the
Ministry of Justice.

22 See: Saeimas un Ministru Kabineta Zinotdjs, No. 15, 25 April 1991.

2 See: Latvijas Veéstnesis, No. 22, 19 February 1994.

# Metodiskie noradijumi likumu izstrada$ana un noformésana [Methodological Instructions on
Drafting and Formatting Laws]. Riga: Parliamentary Legal Bureau (1997), p. 27.
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At the same time, rules in national budget laws must be evaluated on the basis
of their correspondence to the content and structural elements of legal norms.
Section 3 of the transitional regulations of the 1994 budget, for instance, said that
the “Finance Ministry shall be given the right to finance budget institutions and
events proportionally to national budget revenues, but without exceeding sums in
the budget and ensuring that the priority is the coverage of expenditures related to
pensions, subsidies, wages, and purchase of food and medications.”” This basically
means that the legislature has given authorisation to the executive branch. During
the past 10 years, national budget laws have included very diverse issues that are
formulated as legal norms. Section 11 of the law on the 2005 national budget,” for
instance, contained regulations concerning the rate of social insurance contributions
to the state-funded pension scheme, while Section 52 of the law on the 2011 national
budget” regulated the wages of employees of the State Revenue Service.

Traditions related to the codification of the national budget must also regulate the
issues which relate to regulations that are necessary for the implementation of the law.
The goals and purpose of the national budget indicate that in essence, the national
budget law can only regulate issues which require regulations for the implementation
of the plan during the relevant fiscal year. The Constitutional Court, too, has
emphasised the fact that legal norms help to regulate those issues which are important
in implementing the national budget and managing the state’s financial resources.?® It
must be noted, however, that present-day practices show that that the national budget
law includes legal norms which, in terms of their content, should not be part of the
relevant law.”’

Historical analysis shows that the national budget can be adopted as a law in the
formal sense of the concept or as a normative act. The decisive criterion in determining
the classification of the budget relates to the issue of whether legal norms are included
in the law on the budget.

The legal nature and content of the national budget law are of essential importance,
because these elements determine the framework of constitutional control in this
regard. The point is that if the national budget is seen as a law and a normative act,
then the Constitutional Court evaluates whether it is in line with higher-ranking
legal norms.”” If it is declared that the Constitutional Court can evaluate whether an
act which is a law only in a formal sense is in line with the Constitution, then this
interpretation would endanger the constitutional guarantee related to the priorities of
constitutional norms, and it would also narrow the competence of the Constitutional

5 See: Latvijas Vestnesis, No. 22, 19 February 1994.

% See: Latvijas Vestnesis, No. 206, 24 December 2004.

¥ See: Latvijas Vestnesis, No. 206, 30 December 2010.

% Ruling of the Constitutional Court on Case No. 2011-0101, 3 March 2011. See: Latvijas Véstnesis,
No. 21, 7 March 2012, Paragraph 10.

» See, e.g.: the 2011 national budget, Latvijas Véstnesis, No. 206, 30 December 2010, Section 55.

3% 'The law on the Constitutional Court, Latvijas Véstnesis, No. 103, 14 June 1996, Section 16.
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Court in an unjustified way. In some cases, this would cancel the right of individuals to
defend the fundamental rights which are guaranteed for them by the Constitution.’’

The national budget as a set of normative acts

The national budget is a policy planning document of an economic nature, and it
includes not just a calculation of expenditures and revenues in relation to the financial
resources that are available, but also a set of steps that are to be taken in terms of
distributing benefits among the various groups in society. When approving the
national budget, the legislature also amends other normative acts so as to harmonise
the state’s financial capabilities with the duties of the state which require certain
spending of resources.’”” Section 87' of the Latvian Saeima’s Rules of Order states
that the packet of budget laws consists of draft laws which determine or amend the
budget, as well as ones which relate to the budget.” This means that in drafting the
national budget, the government must establish plans for the spending of financial
resources, and it must also approve the relevant normative regulations. This also
makes it possible to claim that the national budget can also be adopted as a set of
normative acts.

The principle of constitutional unity’* means that when it is necessary to determine
the essence of a constitutional issue, deduction must be utilised, and each institute
of law must be reviewed: under the auspices of the legal norms of the Constitution.
This interpretation of the Constitution, in other words, must be applied not just to
the content of constitutional norms, but also to the procedures that are regulated by
the Constitution.

The concept of the national budget is expressed expressis verbis in Sections 66 and 73
of the Constitution. The text of Section 66 has been reviewed: already, but it is of key
importance to determine the content of Section 73 in relation to the concept of the
budget, doing so in accordance with the principle of constitutional unity.

Section 73 states that the national budget cannot be subject to a national referendum.®
If we systemically interpret the words used in that section and do so in the context
of Section 66 of the Constitution, then we can conclude that a referendum cannot
be held on the subject of the national budget law, which speaks to the calculation of
state revenues and expenditures for a specific period of time. This, however, creates
the question of whether Section 73 of the Constitution does apply to other laws that

31 Ruling of the Constitutional Court on Case No. 2011-0101, 3 March 2012. See: Larvijas Veéstnesis,
7 March 2012, Paragraph 11.

32 Ruling of the Constitutional Court on Case No. 2011-03-01, 20 December 2011. See: Latvijas
Véstnesis, No. 200, 21 December 2011, Paragraph 18.

33 Rules of Order of Parliament, Latvijas Véstnesis, No. 96, 18 August 1994.

% Ruling of the Constitutional Court on Case No. 2002-04-03, 22 October 2012. See: Latvijas
Vestnesis, No. 50, 3 April 2002, Paragraph 2 of conclusions.

See: Likumu un valdibas rikojumu krijums [Compendium of Laws and Government Regulations],
No. 12, 7 August 1922.
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are a part of the national budget packet. From the perspective of the constitutional
system, this issue also has to do with the procedure that is referred to in Section 72 of
the Constitution — halting the publication of a law.

The national budget law and all related laws, when taken together, speak to the state’s
annual revenues and expenditures, thus creating the consolidated national budget.
Laws that are part of the packet have a direct effect on the budget in that it is on their
basis that the state’s calculations of revenues and expenditures have been made. This
means that the ban on organising a referendum must also be applied to those laws
which are part of the packet, and the same applies to the right of the president of
Latvia to halt the publication of those laws. This author believes that the close linkage
among laws that are part of national budget laws is specifically that which must be
utilised in determining the content of the word “budget,” as referred to in Section 73
of the Constitution.

Constitutional practices in this regard have been ambiguous. In 2011, for instance,
President Valdis Zatlers announced that he would suspend, for two months, the
publication of laws which spoke to limits on the payment of social subsidies, as
adopted as part of a unified packet of laws aimed at amending the 2011 national
budget.’® The director of the Sacima’s Legal Office, Gunars Kusins, when asked about
this, said that the laws could not be classified as a set of annual budget laws or as laws
which relate to taxes, and so “at first glance” there was no reason to question the idea
that the law on “subsidy ceilings” could be subject to a referendum.’”

This author believes that there can be no halting of the publication of a law which has
been adopted in the context of the national budget so as to harmonise state budget
expenditures and revenues, because Section 73 of the Constitution bans national
referendums on budget issues. In this specific case, it must be concluded that the laws
which the president suspended did not apply to the 2011 national budget, instead
regulating issues which exceeded the scope of the relevant fiscal year. In that case, the
author would argue, the basic problem is that the specific laws should not have been
included in the packet of national budget law.

There have also been obiter dictum conclusions from the Constitutional Court to
suggest that laws which accompany the national budget cannot regulate any issue
and that the court has the right to evaluate whether the inclusion of such laws in the
national budget packet has been justified.?® It is specifically because the concept of the
national budget is related to other constitutional norms that there is reason to have
a procedural barrier in this regard — a set of criteria and content-based requirements
which apply to draft laws that can or cannot be included in a packet of national
budget laws and approved simultaneously with the draft law on the national budget
itself.

3¢ For the text of the president’s decision, See: Latvijas Vestnesis, No. 61, 19 April 2011.

7 See:  http://www.delfi.lv/news/national/politics/eksperts-pirmskietami-nav-pamata-apsaubit-pabal-
stu-griestu-likumu-nodosanu-referendumam.d?id=38036193 [viewed 15 April 2012].
3% Ruling of the Constitutional Court on Case No. 2011-03-01, 20 December 2011. See: Latvijas

Vestnesis, No. 200, 21 December 2011, Paragraph 18.
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In proclaiming the law on the 2012 national budget, President Andris Bérzins
considered recent rulings by the Constitutional Court and called on the Cabinet of
Ministers to be very careful about deciding on which draft laws should be included
in the national budget packet so as to avoid a situation in which a necessary law
is declared unconstitutional because formal constitutional procedures have not
been observed in regard to it. In a letter to Prime Minister Valdis Dombrovskis, the
president wrote that “the inclusion of a draft law in the packet of national budget
laws is no longer just an issue of political utility, and the legal consequences of such
activities must carefully be examined.” The letter from the president confirms that
national budget laws are being utilised in a manner similar to the past use of the
since-repealed Section 81 of the Constitution in the past — handling politically
sensitive issues in a manner which differs from accustomed procedure and which
involves particularly brief periods of time to discuss them and to receive and evaluate
proposals about them.*’

This author believes that the principle of constitutional unity, the obiter dictum
conclusions of the Constitutional Court, and the way in which national budget laws
are prepared at this time all mean that the legislature must establish a set of criteria
to determine those issues which can and must be regulated in the budget and its
accompanying laws. According to Latvia’s constitutional traditions, these criteria can
exist as conventional norms.*!

Conclusion

The adoption of Latvias national budget has shown that it can be adopted both as
a law in the formal sense and as a normative act. Traditions of codification mean
that the national budget law must include regulations which are necessary for the
implementation of the law. This essentially means that the national budget must be
accepted as a normative act. The Constitution, in turn, indicates that the content
of the national budget may only regulate issues which relate to the specific fiscal
year and are necessary for the administration of the state’s financial resources. The
procedural requirement that is based on the principle of constitutional unity does not
make it possible to use the packet of national budget laws to regulate issues which
do not relate directly to the administration of the state’s financial resources during
the relevant fiscal year. In this context, this author would propose that the legislature
draft a set of criteria to differentiate between those issues which can be regulated in
the national budget and its accompanying laws and those that which cannot.

% For the text of the letter, see: http://www.president.Iv/images/modules/items/PDF/vestule-mp-291
22011.pdf [viewed 15 June 2012].

For the president’s statement, see: http://www.president.lv/pk/content/?cat_id=605&art_id=19348
[viewed 15 June 2012].

Dislers K. “Konvencionalis normas valststiesibu novada” [Conventional Norms in the Field of
Constitutional Law], Tieslietu Ministrijas Véstnesis, No. 11/12, 1933, p. 251.
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A multitude of laws in a country is like a great number of physicians, a sign of weakness
and malady.

(Voltaire)

A state is better governed which has few laws, and those laws strictly observed.
(Descartes)

Introduction

Latvia is a democratic country in which the rule of law prevails, and in the interests
of its development, there must be a periodic review of the work which the legislature
and the government do in creating legal regulations. The aim is to determine whether
this process is in line with growth and a sustainable model. Sustainable growth in
Latvia will require a proper and stable legal foundations." The purpose of this paper
is to examine various subsidiary sources of law, the messages which these send to the
legislature, the need for casuistry in national governance, and the sensible application
of legal norms in terms of improving legal regulations. The author has made use of
several research methods. The comparative method has been used to analyse the views
of legal specialists, conclusions from the judicial system, and ways of comparing the
meaning of words that are used in legal norms to the interpretation of same in court
rulings. The author has also used the historical method to examine the emergence
and development of the concept of casuistry, as well as prerequisites for its existence.
The inductive method, in turn, has been used to study legal norms and court rulings
so as to generalise the theses and conclusions therein.

Parliaments and governments change, but ministries and their subordinate institutions
and representatives (ministers) continue to battle amongst themselves when it comes
to budget resources for their sectors, as opposed to correct procedures for the taking

' Torgans, K. Tiesibu un juridiskas prakses ilgstspéjiga attistiba [Sustainable Development of the Law

and Legal Practice]. Riga: University of Latvia (2012), p. 5.
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of decisions, the quality of political administration in relation to public interests,
the true implementation of the state’s functions of governance, and the assurance
of justice in all of this. If there is too great an attempt to create casuistic norms in
this regard,® then it is forgotten that government decisions must create reliance on
the idea that they have been adopted on the basis of the principle of justice, thus
reducing the possibility of conflicts of interest.

The transfer of European Union requirements in a manner that has often been
unnecessarily speedy has also reduced the proportion of detailed regulations, but
that has not been in line with the skills and habits of those to whom legal norms
are addressed and those who implement them. The implementation of legal norms
which, in terms of their content, were in line with the requirements of countries with
long-lasting understanding of democracy and the rule of law were often implemented
mistakenly because of a lack of adequate experience and understanding in Latvia
about the relevant concepts and the way in which these have been interpreted by the
European Union’s Court of Justice.

Capacity-related problems® in all branches of government have hindered the
creation and implementation of laws, as well as the consolidation of the laws at all
levels. Jurisdiction has developed interpretation practices and has, in part, sent the
assignments back to Parliament. If shortcomings are identified, then the legislature
must react with relevant legislative supplements, and eventually these are also
interpreted by the courts.

National governance in a democratic country where the rule of law prevails must
handle the functions that have been entrusted to the system by the population in an
honest, effective and just way, and the things that are done must correspond to the

2 'The broad concept of casuistry is explained as thinking which focuses on specific things and

conditions, as opposed to abstract or universally accepted claims. Casuistry is opposite to
absolutism. As a theory, it opposes unbending, literary or lawful interpretations of moral rules.
The concept is based on the Latin work “casus” (an event or a thing). A dictionary of foreign
terminology in Latvia explains that it applies to the use of legal norms in response to specific cases,
the application of general dogmatic theses to specific incidents in scholastic theology and Medieval
jurisprudence, the use of cunning techniques in disputes, and cleverness in proving questionable
theses. See: Baldunciks J. (ed). Svesvardu vardnica [Dictionary of Foreign Terminology]. Riga:
Jumava (1999), p. 350. See also: Balduntiks J. and Poktrotniece K. (ed.). Svesvardu virdnica, 3%
ed. Riga: Jumava (2007), p. 350. The Latvian Conversational Dictionary defines it as follows: “In
jurisprudence, casuistry relates to the resolution of specific cases. Casuistry is of great importance
in legislation, where it describes the efforts of the legislature to handle all imaginable legal issues
with individual legal terms, pushing general principles to the back burner; on the contrary, casuistry
particularly seeks to find exceptions to general principles, and that means that in casuistic codes, it
is often impossible to differentiate between exceptions and principles.” See Latvie$u konversacijas
vardnica, Vol. 9. Riga: A. Gulba Publishing House (1933), Col. 16402-16405. The demand for
casuistry is closely linked to the level of understanding in society and the real lives of those who
apply norms and of those to whom they are addressed. See: Apse D. “Kazuistikas nozime Latvijas
tiesibu teorija un vésturé” [The Role of Casuistry in Latvian Legal Theory and History], Likums un
Tiesibas, Vol. 10, No. 6 (106), June 2008, pp. 184 and 186.

Balodis R. and Karklina A. Valsts tiesibu attistiba Latvija: otrais neatkaribas laiks [The Development
of National Law in Latvia: The Second Period of Independence]. Juridiski Zindtne, LU journal,
2012, p. 38.
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law. The job for a system in which the distribution of power is based on the principle
of balance is to avoid any trend of usurping power by any of the three branches of
governance so as to ensure the stability of the state’s legal institutions, as well as the
uninterrupted nature of the functions of the governing system.*

Subsidiary sources of law and the desire for a casuistic system of
national governance

When existing legal norms seem hard to understand, there is the desire to supplement
them. Before that, however, it is necessary to seek out their origins in the more distant
or recent past, discovering the intentions of the legislature that are enshrined in the
normative regulations. If necessary, further development of the law must be ensured
so as to help people to find laws that are as correct and proper as possible.

We must also remember, however, that parliaments have functions which go beyond
legislative prerogative, and this means that we must respect the fact that the legislature
represents the people of Latvia and also reflects their will.®

New norms relate to an evaluation of individual cases and court practices, as described
most precisely in subsidiary sources of law which reveal abstract legal concepts in
judicature. These, in turn, are examined by lawyers who tell the legislature that it is
time to implement new legal regulations or o amend existing ones. For that reason,
subsidiary sources of law and messages therein should be perceived by the legislature
as a factor which encourages the creation of laws.

It must also be remembered, however, that the desire for casuistic regulations messes
up the balance between legal certainty and justice (inflexible laws).

A 2007 study about the importance of casuistry in Latvian law and a later publication
about this subject pointed to several reasons why excessive concretisation of normative
regulations is usually demanded in the system of governance and why there is an
attempt to avoid the interpretation of legal norms via existing methods, including the
use of the diversity of subsidiary sources of law.® The basic reasons why casuistic legal
norms are implemented and demanded include the ongoing historical traditions of
legal positivism in Latvia, as well as the desire among many bureaucrats to compensate
for their incompetence. The result is that there are unskilful and selectively argued
decisions, avoidance of the taking of decisions as such, and violation of the principle
of legal certainty. For that reason, Latvias government institutions should try to

* Ruling by the Constitutional Court on Case No. 04-7(99), 24 March 2000, Paragraph 3 of
conclusions. Cited in Latvijas Republikas Satversmes tiesas spriedumi 1999-2000 [Rulings of the
Constitutional Court of the Republic of Latvia: 1999-2000]. Riga: Courthouse Agency (2002),
p- 69.

> Gerloch A, Kysela J., Tryzna J., Wintr J., Beran K., Marfalek P and Z. Kuhn. Teorie a praxe vroby
prava, p. 35. Available: http://www.uloz.to/xB29cm]/teorie-prava-gerloch-rtf [viewed 17 April
2012].

¢ For more on this, see: Apse, D. Kazuistikas nozime..., ap. cit., pp. 177-189.
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create more abstract norms in those areas which it is possible whilst also facilitating
the training and professional growth of civil servants.

The demand for increasingly casuistic normative regulations relates to the phenomenon
of a cyclical approach to the creation of new laws. In any society, legislative processes
correspond to the understanding of the society or the legislature of laws which, when
developed, also develop the legislative process. These are cyclical changes which include
four phases in the legislative process: 1) The initial phase, which typically has abstract
laws; 2) The consolidation phase, which involves highly development practices of
interpretation and corresponding reactions by the legislature in supplementing the
laws; 3) The degradation phase, in which laws become excessively concrete; 4) The
return to the beginning, which demands systems to evaluate draft laws detailed
prognoses, and a return to the first phase.’

The findings in 2007 pointed to the manifestation of centrifugal forces in terms of
“Hoods” of new norms. This showed that there was a lack of a strategy in relation to
those areas which should be regulated on a casuistic basis and those which should
involved abstract norms. Unnecessary elements in this can “poison” the everyday lives
of residents, the quality of national governance, and the work of the legislature to
the point where the state may run out of the resources that are needed to approve
truly important normative regulations, thus opening the door to administrative
shamelessness and an imitation of legal innovations.

The doctoral student Anda Smilténa has written that legislative processes in the
19" century were long-lasting, but they also involved the extensive participation of
scientists. Later the system was replaced by a “flood” of norms, with the largest burden
resting on the shoulders of the executive branch and the government becoming the
most important preparer of new draft laws. The “old” model of the separation of
powers in the legislative area does not fit in with rapid legislative processes, because
norms are subject to tyrannical creation and implementation. Technical and editorial
amendments dominate. On the basis of statistics, Smilténa argues that in 2009, when
Latvian underwent a flood of norms aimed at fiscal consolidation and an avoidance
of national bankruptcy, a crippled approach to the separation of powers created a
different model — 70% of draft laws and regulations came from civil servants in the
executive branch of the government (476 draft laws and 1,680 Cabinet of Ministers
regulations, as compared to 415 and 1,259 in 2010, and 255 and 1,062 in 2011).8

The study also showed that staff turnover in the system of national governance led
to a lack of succession. The same is true today. People in the system of governance
do not share their knowledge, and there is much staff turnover, thus diminishing the
process of succession in the system of governance as such.

Problems with the separation of powers in the area of legislation also has a negative
effect on other principles related to the rule of law. This refers to the w/tra vires
principle, the ongoing nature of the Civil Service, and violation of other principles

7 For more on this, see: Apse, D. Kazuistikas nozime..., gp. cit., pp. 180-181 and 188.

Smilténa A. Varas daliSanas princips un misdienu likumdosanas tendences [The Principle of the
Separation of Powers and Contemporary Legislative Trends]. Paper delivered at a conference on the
history of legal theory, 16 April 2012, unpublished.
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such as a dangerously excessive burden related to the principle of legal reliance. This
is because legal norms (particularly those that are drafted in a big hurry) differ from
general legal principles, and they are not appropriate for rapid change.’

More extensive understanding of the purpose and goals of a newly created legal act
and of the concepts that are included in the relevant norms can be ensured by the
annotation of draft normative acts. The importance of annotations as part of the
drafting of legal acts is emphasised in Sections 79 and 85 of the Sacima’s Rules of
Order,' in Cabinet of Ministers Regulation No. 300 of April 7, 2009 on the rules of
order of the Cabinet," and in Cabinet of Ministers Instruction No. 19 of December
15, 2009, on the evaluation of the initial influence of draft legal acts.”” When
documents related to the preparation of laws are used as a source for interpretation,
the process must be cautious in the name of legal specificity and stability, because the
final text of the legal norm must be clearer and more comprehensible than is the case
with preparatory materials for it." The only exception relates to those cases in with
unspecific legal concepts must be filled with content and value-based arguments must
be found in the preambles of international documents or in the process of weighting
and balancing out principles.

In reality, the speed at which legislative procedures occur leads to questions about
whether utility is taken into account when drafting new norms and whether economic
effectiveness will be evaluated in terms of the extent to which the new norm will help
in pursuing the stated goals.

Normative acts which are drafted and approved outside of the principles of the rule
of law cripple their own application and hinder the attraction of resources for the
drafting of truly necessary draft laws. Examples include amendments to the law on
operative activities,'* which were discussed extensively during the Lawyer Days event

According to Professor Daiga Rezevska: “The latest concretisation of the principle (of legal reliance)

in the EST judicature shows that the general principle of legal reliance opposes the implementation

of a legal act before it is published, but if this is based on the goals of general interests, then it

is possible so as to avoid extensive financial combinations which are to be combated with laws

about amendments to other normative acts which regulate taxes, granting this law retroactive effect.

See: Rezevska, D. Tiesiskas palavibas principa satura konkretizicija un attistiba judikatira: Tiesibu

un juridiskas prakses ilgtspéjiga attistiba [Concretisation and Development of the Content of the

Principle of Legal Reliance in Judicature: Sustainable Development of the Law and Legal Practice].

Riga: LU Academic Publishing House (2012), pp. 10 and 18.

0 Latvijas Véstnesis, No. 96, 18 August 1994 (with amendments in Lazvijas Véstnesis, No. 87, 21 May
1996; No. 297, 20 October 1998; No. 19, 2 February 2011).

""" Latvijas Vestnesis, No. 58, 16 April 2009 (with amendments in Latvijas Véstnesis, No. 121, 31 July
2009; No. 121, 26 February 2010; No. 143, 9 February 2011; No. 74, 15 May 2012).

12 Latvijas Véstnesis, No. 205, 30 December 2009 (with amendments in Larvijas Véstnesis, No. 204, 28
December 2010).

13 Peczenik A. On Law and Reason. Dordrecht, Boston and London: Kluwer Academic Publisher
(1989), p. 283.

" Latvijas Véstnesis, No. 131, 30 December 1993 (with amendments in Latvijas Véstnesis, No. 121,

15 August 1995; No. 167/168, 1 July 1997; No. 104, 10 July 2007; No. 101, 30 June 2005;

No. 170, 26 October 2005; No. 172, 25 October 2007; No. 55, 8 April 2009; No. 205,

30 December 2009; No. 46, 21 March 2012).
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in 2012, as well as amendments to the law on citizenship," the law on construction,'®
and norms which speak to the preservation of institutional forms related to the
preservation of minority cultures and languages.”” The World Congress of Latvian
Scientists in October 2011 also discussed the urgent need for improving legal
regulations in various areas. The congress recommended that the Justice Ministry and
the Saeima speed u consideration of laws on mediation and arbitration courts. It also
suggested supplementation of the “Strategy 2030” document, which was based on
wishful thinking, with specific indicators as to the laws or Cabinet regulations which
must be adopted, amended or supplemented so as to ensure the achievement of these
goals in legal terms.'

It may be that the only real achievements in recent times which (albeit in a delayed
way) strengthened the rule of law were a law on the declaration of the property status
and undeclared income of physical persons,' as well as amendments to the Sacima’s
Rules of Order on open votes.?’

Initiatives from legal specialists have been based on the principle of general laws as
unwritten laws — something which makes it possible to understand the guidelines
which relate to requirements for the legal system that are under development. “The
content of general legal principles must be made more concrete on the basis of legal
sources such as the judicature and its doctrine, but the fact is that guidelines about
the general content of legal principles are often found in normative acts, as well.”*!

This means that subsidiary sources and resources of law must be seen as the resources
which send the first message to the legislature about changes to the legal system and
legal relations which require improved legal regulations.

Messages sent to legislatures by subsidiary sources of law

The interaction of a diverse set of subsidiary sources of law in administrative law,
the practices of the Latvian Constitutional Court, and the practices of the European

5 Latvijas Veéstnesis, No. 93, 11 August 1994 (with amendments in Latvijas Vestnesis, No. 44, 22
March 1995; No. 52/53, 20 February 1997; No. 315/316, 27 October 1998).

16 Latvijas Véstnesis, No. 131, 30 August 1995 (with amendments in Latvijas Vestnesis, No. 69/70, 11

March 1997; No. 274/276, 21 October 1997; No. 44, 20 March 2002; No. 37, 7 March 2003;

No. 47, 26 March 2003; No. 61, 20 April 2004, No. 49, 24 March 2005; No. 44, 16 March 2006;

No. 92, 14 June 2006; No. 4, 9 January 2008; No. 97, 26 June 2009; No. 205, 29 December

2010).

Ziemele 1. Satversmes 114. panta komentars [Commentary on Section 114 of the Constitution]. In

Balodis, R. (ed.). Latvijas Republikas Satversmes komentari [Commentary on the Constitution of

the Republic of Latvia], Chapter VIII, Fundamental Human Rights. Riga: Lazvijas Véstnesis (2011),

p. 714. ISBN 978-9984-840-19-2.

Torgans K. Tiesibu un juridiskas prakses ilgtspéjiga attistiba [Sustainable Development of the Law

and Legal Practice]. Riga: LU Academic Publishing House (2012), p. 7. ISBN 978-9984-45-444-3.

Y Latvijas Veéstnesis, No. 196, 14 December 2011.

2 Latvijas Veéstnesis, No. 18, 1 December 2012.

2l Rezevska D. Tiesiskas palavibas..., op. cit.
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Court of Human Rights (particularly in terms of the dissenting opinion of judges)
“lif” this sector of the law up to the aforementioned phase of consolidation in
legislative processes. The fact that national governance is subject to the control of the
courts means that the governing system must make use not only of the ideas of the

judicature, but also the results of attempts by the courts to continue the development
of the law.””

The influence of other subsidiary sources and resources of the law can also be seen
in the system of national governance and in the application of administrative law.
Professor Jautrite Briede has pointed to several ways in which instruments from
the judicature and elsewhere such as generalisations of court practice, ancillary
decisions which point to shortcomings in national governance (most of those which
were handed down between 2007 and 2009 have not been published), etc., can
influence the development of administrative law in Latvia, not least in terms of the
responsibilities of the legislature in supplementing legal regulations.” This refers
to rulings in which a court has expressed its views about the need for an effective
control mechanism in relation to the legality of election procedures, petitions before
the Constitutional Court in more than 10 cases (in some cases the legislature reacted
as soon as the petition was filed), as well as derived and developed legal principles in
administrative courts, among which one must mention a ban on the worsening of
justifications or administrative acts when they are being challenged.

An example here is the decision of the Constitutional Court to accept Case No. 2011-
21-01.%* The case related to whether Section 8.2 of a law on compensation caused
by the institutions of national governance was in line with the third sentence of
Section 92 of the Latvian Constitution. The petition was filed by the Department of
Administrative Cases of the Latvian Supreme Court, and this perhaps sent a message
to the legislature to say that the norm did not satisfy the requirements of Section 92,
adding that the legislature should react even before the Constitutional Court handed
down its ruling on the matter.

The more extensive use of subsidiary sources of law has improved the content and
justification of administrative acts that are issued by various institutions. Ancillary
decisions have been used to deal with cases in which normative regulations have been
ignored in national governance and when governance practices have been incorrect.

22«

When applying legal norms, the system of governance has the right to fill holes in the law. This
means that administrative law must involve the concept of analogy in filling discovered holes in
the law, as well as a teleological reduction of the hidden holes in the law. What is more, the system
of national governance itself utilises the results of the development of the law by the judicature,
because it itself is subject to the courts control.” Neimanis J. Tiesibu talakveidosana [Further
Development of the Law]. Riga: Latvijas Vestnesis (2006), p. 150. See also: Stelkens B., Bonk H. J.
and Sachs M. Verwaltungsverfahrensgesetz [Acts of Administrative Procedure]. Miinchen: Beck
(2001), p. 1509.

Briede J. “Judikatiiras ietekme uz administrativo tiesibu attistibu Latvija’ [The Influence of the
Judicature on the Development of Administrative Law in Latvial. Latvijas Republikas Augstikas
Tiesas Biletens, No. 1/2010, pp. 57-59.

% Available: htep://www.satv.tiesa.gov.Iv/upload/2014_41_ieros_Senaats_ZAL_17_pants.pdf [viewed

15 May 2012].

23
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Petitions before the Constitutional Court have proven to be a particularly effective
way of getting the legislature to act.

Briede’s arguments suggest that administrative court practices and science in this
area utilise two different manifestations of legal practices (from the perspective of
classification) — available court practice and recommended internal use practices
(as found via the TIS system) which are of limited access and cannot, therefore, be
seen as part of the judicature. Access to a broader range of these court practices would

be desirable.

The legislature should listen to and react responsibly to arguments that were presented
at a hearing before the Supreme Court Senate on May 11, 2012, to consider the
more careful determination of how legal norms are drafted, approved and applied.
The Senate argued that it is essentially important to ensure an ongoing and broader
examination of circumstances which influence the concretisation of legal principles,
norms and consequences, because several similar cases were on the docket, with legal
proceedings being halted until such time as the final ruling on each matter taxes
effect. The appellate court ruled that the legislature determined only one criterion (one
which this author believes to create additional difficulties for those who implement
the norm) which the legislature had established in terms of the taxation of revenues
earned from the sale of real estate — the amount of time that the real estate was owned
by the relevant person. Ombudsman Juris Jansons was asked to appear before the
Supreme Court Senate, because it was at his initiative that the issue was brought up
in the first place.”

A self-respecting country must have foundations for legal regulations which relate to
a responsible society, ensuring socially secure lives and favourable circumstances for
local residents, not least in the area of taxes. “Fees” related to excessive legal positivism
may cause people to forget about values such as human dignity and the fact that the
estate exists to serve the public, not vice-versa.

The European Union’s fiscal discipline agreement® sends a message to “irresponsible
. » . . . <« » .
countries” and their residents — one which could create new “floods” of national legal
norms, as well as endless editorial amendments to normative acts which relate to the
agreement. Governing systems must count on this possible legal burden, however,
if they lived beyond their means in the past, including the establishment of tax
systems which are not in line with real revenues. It goes without saying that countries
cannot spend money beyond their means without setting money aside (an economic

approach).

Descartes wrote that an excessive number of laws “justifies immorality” — something
that is typical in the degradation phase of the legislative process. An important
subsidiary resources in the application of laws in this case is always honesty and a sense
of justice which help those who are implementing the law to interpret it sensibly or to
fill its holes in practice. Answers from other countries or international jurisdiction are

» For more see: http://www.at.gov.Iv/information/about-trials/2012/201205/20120509 [viewed 15
May 2012].
% Latvijas Vestnesis, No. 92, 13 June 2012.
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not always enough in dealing with problems in the area of national law. It must also
be remembered that the level of development in terms of legal regulations in various
areas of the law will differ. That is why historical interpretation remains important in
the present day. “Initially (..) there is often an absence of understanding of [abstract]
concepts (particularly in the area of law is completely new). The method of historical
interpretation is the only one that can help here, but the fact is that annotations to
draft laws are often very laconic, and minutes from parliamentary sessions also do not
always provide unambiguous answers to questions.””

The most vivid case heard by the European Court of Human Rights against Latvia
in relation to unclear normative regulations was the case “L.M. vs. Latvia.” The focus
was on shortcomings in Section 68 of the law on medical treatment (in the 1999
version of the law).”® The National Human Rights Bureau filed a petition on this
matter before the Latvian Constitutional Court, and this led to the legislature to
define clear procedures for involuntary hospital treatment after a decision on the
matter by a council of psychiatrists.?’?

The legislature and the dissenting opinion of judges

The individual views of judges are seen as an ongoing subsidiary source of law. A
judge who disagrees with or criticises the views of a majority of judges invites the
legislature to listen to what is being said. An example is a justice on the European
Court of Human Rights, Egbert Myjer, joined in the court’s ruling on the case “Longa
Yonkeu vs. Latvia,” but stated separately that a person must not be allowed to extend
residency in Latvia in a malicious way by constantly filing new requests for refuge.”

The views of individual justices on the Constitutional Court are deeply rooted in
legal practices which the court has developed in the past. There have been 14 cases in
which justices have filed separate opinions in which opposing thoughts are included.
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Apse D. Kazuistikas nozime..., gp. cit., p. 180.

* See: Latvijas Véstnesis, No. 113, 21 July 2011. In the ruling, the ECHT pointed out that regulations
in Section 8 of the law on medical treatment were so unclear that there could be very broad
interpretation of circumstances under which a person can be involuntarily hospitalised. The disputed
norm did not offer patients sufficient guarantees against arbitrary and forced medical treatment,
because in terms of the law and of practice, doctors were not obliged to provide information about
reasons for forced treatment or to set a deadline for such treatment. Neither were they obliged to
take into account the views of the relevant patient as to whether the forced treatment is or is not
needed.

The National Human Rights Bureau filed the petition with the Constitutional Court on December
29, 2006, arguing that Section 68 of the law on medical treatment violated the terms of Section 91
and 92 of the Latvian Constitution. On April 3, 2007, the Constitutional Court dismissed the case
because on March 1 of that year, the law had been amended to ensure control by the courts in cases
when patients are subject to involuntary hospitalisation. The amendments took effect on March 29,
2007, and spoke to a detailed procedure in determining the legality of limitations on the freedom
of patients in those cases when a council of psychiatrists has determined that the patient must be
subject to involuntary and forced treatment.
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For the ruling, see: http://cmiskp.echr.in/tkp197/viewhbkm.asp?sessionld [viewed 15 April 2012].
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In one case the justice partly disagreed with the ruling, and in three cases three judges
filed dissenting opinions. These usually include significant objections to the ruling
of the majority, as well as innovative ideas which must be viewed: in interaction
with doctrinal ideas and can, in comparison to the selected examples of appropriate
judicature, help the to fix the mistakes of the legislature or have an effect on the
quality of legal acts.

Of particular importance in explaining the content of the rule of law and the
principle of legal stability were ideas published by three justices after the handing
down of the court’s ruling on Case No. 2011-03-01. In these, the justices pointed out
that the courts must observe the ideas which are expressed in their rulings in relation
to the stability and continuity of the legal system, as well as requirements related to
the rule of law and the principle of equality.’" The justices argued that the disputed
legal norms were not focused on the battle against the shadow economy, because
they would not reduce illegal employment and under-the-table payment of wages,
as had been found in the Constitutional Court’s ruling. The judges also disagreed
with the conclusion in the ruling that the state had established sufficiently effective
mechanisms for ensuring that an employees can make sure that employers make
adequate social security contributions on their behalf.

The most important contribution made by the publication of individual views by
justices is that this leads to debates about other subsidiary sources of the law while
also crystallising the ideas that have been expressed in the legal world. These separate
views also point to the need to change the level of thinking when creating new legal
acts so that the legislature (and institutions of national governance) do not create
legal acts outside of their area of competence — ones which are useless for the specific
circumstances and location and, thus, endanger the essence of the principle of
subsidiarity.*

An analysis of major ECHR rulings against Latvia and the dissenting opinion which
justices have expressed in their regard, as well as of the individual opinions of justices
on the Latvian Constitutional Court, shows that the thinking of the legislature is
changing. This also calls for a paradigm change — the need for reforms at all levels and
in all branches of government, particularly in terms of understandings, consideration
and formulation of human rights in accordance with the realities of life. This was
also indicated in a debate about whether the competence of the Constitutional
Court should be expanded, also looking at future prospects for the European
Court of Human Rights in terms of an excessive burden for the court and of cases in
which the court finds that the petitioner has not been placed into a fundamentally
disadvantageous situation.*

31 Available:  http://www.satv.tiesa.gov.lv/upload/2011_03_01_Kutris_Kinis_Osipova_ats  [viewed
13 April 2012].

For more on this, see: Apse D. Vértibas, tiesibu efektivitates traucéjumi un paligavoti [Values and
Hindrances and Subsidiary sources in the Effectiveness of the Law]. Juridiski Zindtne, No. 2, 2011,
pp. 5-18.

33 Available: http://www.latvijasradio.lv/zinas/raksts.php?id=384338&gr=0 [viewed 15 May 2012].

3 Available: http://www.juristvards.lv/body_print.php?id+208162 [viewed 15 May 2012].
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Conclusion
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Subsidiary sources and resources of the law must be seen as sources which reflect
changes in society and legal relations and send an initial message to the legislature
about the need to improve existing legal regulations.

Normative acts which are drafted and approved in ignorance of or in relation
to an avoidance of the principle of the rule of law cripple their application and
hinder the attraction of resources for the drafting of truly necessary draft laws.

The desire of the public sector for casuistic legal regulations should not be
justified on the basis of saving public resources or attracting additional resources.
Unnecessary casuistry does not facilitate a systemic understanding of the law or
the sensible implementation of legal norms. It also reduces the professionalism
and creativity of those who create and apply the norms.

The creation of truly necessary legal norms requires people with the appropriate
knowledge and experience. Knowledgeable people from among those who will
implement the law must also be involved, and they must be encouraged to
remain in the system of governance via constant opportunities to develop their
careers. This could be achieved by facilitating sustainability in the Civil Service
so as to ensure useful and effective utilisation of existing human resources by
creating truly necessary legal norms.

The existence and development of a society in a country is only possible if there
is mutual trust between the governing system and the public. This means that
legal acts must explain why the specific territory needs the state and the law
if legal acts enshrine unchanging values, and if the legislature listens to public
opinion and explains the areas of legal relations which require improvement, as
opposed to a lickspittle and uncritical approach to legal norms which are based
on short-term interests alone.

When creating legal norms, the influence of the process of globalisation on this
process must be examined carefully. Laws must not have aggressive or haughty
attitudes toward the people, because this slaughters democracy and freedom.

Thought must be given to the need for legislative reforms so as to ensure an
effective transfer toward the phase of consolidation of new legal norms as part
of the cyclical framework of legislative procedures. The end to the period of
degradation will also point to the need for reforms in the system of governance.
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QUALITY OF NORMATIVE ACTS AS A BASIS FOR
A QUALITATIVE COURT DECISION
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Quality of trial in Latvia is a widely discussed issue, but most of the debates are
related to the length of the trial. Much discussion about the postponement of trials
have taken place', some procedural laws have been altered” or changes are planned?
aimed at reducing administrative barriers to achieve an acceleration of hearing and
the trial process. A small number of discussion is also related to the quality of judicial
decisions, primarily focusing on improving it, but generally poor quality of judicial
decisions is associated with the lack of judge’s qualifications or improper diligence.
Less attention has been paid to the relation between the quality of court decision
and the quality of normative act, which is significant enough, given that any court
decision in continental European legal system should be based on law, but the most
important source of law in this system is a normative legal act.

A legal act containing the general behavior of the commandments, which can be
repeatedly applied, is called a normative legal act®. It is a legal act containing statutory
provisions’. Statutory provisions, in turn, are binding prescriptions of general
behavior expressed in the form of language, which are aimed at establishing the legal
consequences. Applicable statutory provision is a legal framework for establishing the
legal consequences, since such legal consequences can not arise merely from the facts®.

See, e.g.: conference materials “Taisniga tiesa ir savlaiciga tiesa: ki novérst tiesu sézu atlik§anu”.
http://www.saeima.lv/lv/aktualitates/sacimas-zinas/19740-konference-taisniga-tiesa-ir-savlaiciga-
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)&SearchMax=08&SearchOrder=4 [viewed 25 June 2012].
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Even two institutions in Latvia are dealing with creation of laws and regulations —
Parliament’, with responsibility of issuing law, and Cabinet of Ministers®, which issues
normative legal acts, based on the mandate given by the Parliament. Changes in public
relations, or formation of new public relations results in need for new regulation of
these relations. Therefore, number of statutory provisions continuously increases in
every country’. However, while the number of statutory provisions is increasing, it is
important to prevent the increase in complexity of laws, to maintain the possibility to
understand and apply the laws in everyday situations by each individual. Therefore,
creation of normative legal acts needs to follow several basic principles that encourage
and help to ensure the quality of certain normative acts'’.

According to Janis Neimanis, the Senator of the Administrative Affairs Department
of the Supreme Court of Latvia, there are two fundamental principles for creation
and quality of statutory provisions — transparency and professionalism. He believes
that high quality result of the creation of statutory provision can be achieved only by
meeting the following criteria — normative legal act must be well-considered, precise,
appropriate for processes of latest social life, and non-contradictory to currently valid
statutory provisions'!.

Only judicial normative act can be considered qualitative normative act, however most
important criteria of the judicial normative act are consideration for the minority
(consensus), and ensured access to justice'”. Fragmentary, rushed, and ill-considered
creation of statutory provision, which adapts to each and every social development,
is not able to provide uniform and consistent application of the law'. But only
vuniform and consistent application of the law can be enough to raise public trust
for rights and justice system. Possibility to count on specific and clear outcome of
solving a matter in any institution would reduce the number of potential offenders
and potential misinterpretations of statutory provisions.

Countries belonging to judicial circle of Continental Europe are characterized
by judicial authority, procedural culture (settlement of disputes through court),
and public confidence in laws, public administration and court. Court is not only
deciding the dispute, but also enforcing law and controlling the legal rights. The
prevailing rule of law in Mentioned range of countries does not only mean rights to
justice, but also the right to prompt judicial protection — the trial must take place in
appropriate amount of time'. Only sources of law containing universally binding
laws can serve as the main legal basis for the adjudication of a case in Continental

See: Latvijas Republikas Satversme: LR likums. Latvijas Véstnesis, 1993, 1. jalijs, Nr. 43; Saeimas
Kkartibas rullis: LR likums. Latvijas Véstnesis, 1994. 18. augusts, Nr. 96.

8 See: Ministru kabineta iekartas likums: LR likums. Lazvijas Véstnesis, 2008, 28. maijs, Nr. 82.
Neimanis J. Ievads tiesibas. Riga: zvérinats advokats Janis Neimanis, 2004, p. 90.

Kusin$ G. Normativo aktu jaunrade. Musdienu tiesibu teorijas atzinas. Riga: Tiesu namu agentiira,
1999, p. 117.

Neimanis J. Ievads tiesibas. Riga: zvérinats advokats Janis Neimanis, 2004, p. 90-91.

Japina G. Tiesibu normas likumibas un tiesiskuma parbaude. Juridiskas metodes pamati. 11 soli
tiesibu normu piemérosana. Riga: Ratio iuris, 2003, p. 50-51.

% Ibid., p. 55.

Neimanis J. Ievads tiesibas. Riga: zvérinats advokats Janis Neimanis, 2004, p. 118.
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Europe®”. However, also auxiliary sources do matter in quality decision-making,

because they are used to back up the reasoning for the decision'.

Fundamental matter of theory of law is consideration whether to obey a piece of
legislation, which is contrary to human rights and freedoms'. Yet it is more efficient
to create laws which should not be circumvented by roundabout routes. Any
consensus in law-governed state is based on general principles of law and respect of
natural rights'®. Public confidence in the correctness of state power may exist only if
this power meets the public’s expectations .

Impartial legal system deals with all the necessary written and unwritten ordinances
that are necessary to resolve the dispute. The legislator’s task is to find the objective
standards that exist in the corresponding legal system and to govern the system in
actual cases under way?. The result, and the complexity of work, depends on how
successfully the legislature carries out these tasks. Clearly defined general rules promote
consistency in decision making and, consequently, fairness and legal certainty®'. If a
separate statutory provision is contrary to the general principles of law due to failure
of legislature — this provision goes beyond the particular legal system, in which case

the rule should be declared void*.

Legal norms are applied in successive operations of state institutions, leading to a
particular event being arranged according to the norms formulated in the general
rule”. Public administration is not involved in laws only within administrative
proceedings. It can be done also by judges and officials during any other application
of statutory provision®’. Statutory provisions are applied by, firstly, translating them
according to certain methods of interpretation of legal rules. Result of translation
can be either literary appropriate, expanding, narrating, or even different approach is
required. If literal compliance has been generally accepted as standard position, other

three cases must be accordingly motivated by adopter of the norm?®.

Neimanis J. Ievads tiesibas. Riga: zvérinats advokats Janis Neimanis, 2004, p. 111-112.

Levits E. Starp tiesibu normu un tdesisko realitati. Visparigas tiesibu teorijas un valstszinatnes
atzinas. Riga: Latvijas Universitate, 1997, p. 16.

See, e.g.: Par likuma “Par valsts pensijam” parejas noteikumu 32. punkta atbilstibu Latvijas
Republikas Satversmes 1. un 109. Pantam. Satversmes tiesas spriedums lieta Nr. 2004-21-01, Riga,
2005. gada 6. aprili. Available: http://www.satv.tiesa.gov.lv/?lang=1&mid=19 [viewed 21.06.2012].
Japina G. Tiesibu normas likumibas un tiesiskuma parbaude. Juridiskas metodes pamati. 11 soli
tiesibu normu piemérosana. Riga: Ratio iuris, 2003, p. 45.

" Tbid., p. 48.
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Iljanova D. Visparéjo tiesibu principu nozime un piemérosana. Riga: Ratio iuris, 2005, p. 117.
2! Hartmane L. Juridiska argumentacija tiesu nolémumos. Juridiskas metodes pamati. 11 soli tiesibu
normu piemérosana. Riga: Ratio iuris, 2003, p. 211.

2 ljanova D. Visparéjo tiesibu principu nozime un piemérosana. Riga: Ratio iuris, 2005, p. 119.

# Plotnieks A. Tiesibu teorija & juridiska metode. Riga: SIA “Izglitibas soli”, 2009, p. 159.

Japina G. Tiesibu normas likumibas un tiesiskuma parbaude. Juridiskas metodes pamati. 11 soli
tiesibu normu piemérosana. Riga: Ratio iuris, 2003, p. 45.

» Melkisis E. Tiesibu normu iztulko$ana. Riga: Latvijas Universitate, 1999, p. 47. Quoted from:
Hartmane L. Juridiska argumentacija tiesu nolémumos. Juridiskas metodes pamati. 11 soli tiesibu

normu piemérosana. Riga: Ratio iuris, 2003, p. 213.
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As the number of statutory provisions increase, likelihood of them conflicting
or colliding increases as well. Conflicts of law arise in cases where the rules are
logically, empirically or evaluative incompatible®. Logical incompatibility violates
the requirement of rationality. Empirical incompatibility violates the requirement of
efliciency, but evaluative incompatibility means that by respecting the two norms, a
third norm is being violated”. If it is impossible to achieve the desired result (apply
specific rules for a particular occasion) by literal compliance, it might be necessary to
use methods which are increasingly distancing the results of the statutory provisions
from the grammatical text.

Conflict resolution, as well as teleological reduction and creation of legal analogies of
general provisions, is one of the corrective methods of interpretation . This means
that the legislator has failed to fulfill its mission of sufficient quality, and it is necessary
to be corrected or adjusted by applying the law qualitatively, which is difficult and
time consuming, and it leads to possibility that the result might be questioned. Both
the loopholes in laws, and existence of completely unregulated fields, compel judges
to focus on further creation of rights®.

Courts role in Enlightenment era was very simple — the court had to examine all
the facts and evidence and accordingly apply a statutory provision, which was clearly
finalized by the legislature. But the view of the judicial function has changed in the
twentieth century. Legislature could not cover all situations of life and all possible
public and economical changes with statutory provisions, therefore, the adoption of
laws was forced to use more general wording, which has to be translated accordingly
in future®.

It should be noted that the simplest situation for adopter of the statutory provision
is applying the provision using only the literal method of interpretation, by making
it as clear and explicit as possible. This method also takes least time to apply. But
even so, the process of applying the provision is not limited to mechanical transfer
to a separate legal entity. Even when the choice of provision does not create any
doubt, the legal consequences, intended by the provision, must be specified to the
extent required or permitted by the provision. By applying the provision, it turns
from general commandment of behavior into an individual (casual) provision, which

20 Peczenik A. On Law and Reason. Dordrecht, Boston, London: Kluwer Academic Publishers, 1989,
pp- 418-425. Quoted from: Iljanova D. Tiesibu normu un principu kolizija. Juridiskas metodes
pamati. 11 soli tiesibu normu pieméro$ana. Riga: Ratio iuris, 2003, p. 98.

¥ Tljanova D. Tiesibu normu un principu kolizija. Juridiskas metodes pamati. 11 soli tiesibu normu

piemérosana. Riga: Ratio iuris, 2003, p. 98.

# Ibid., p. 96.

# Langenbuhere K. Tiesne$u tiesibu attistiba un iztulko$ana. Metodologisks pétijums par tiesnesu

tiesibu talakveidosanu vacu civiltiesibas. Riga: Tiesu namu agentiira, 2005, p. 19.

Ancamox E. H. Aprymenraums B HOPMATHBHEIX KOHTCKCTAX: IOAXOABL M IIPOOAEMEL
KoMMyHHuKaIua u obpasoparme. COoprux crareit — moA pea. C. WM. Ayarmka, Cauxr-IletepOypr:
Canxr-Iletepbyprexoe dunrocodekoenr obmecrso, 2004, p. 216-233. Quoted from: Matjusina
R. Tiesas sprieduma argumentu veidi un plasums ka tiesas objektivitates kritériji. Aktualas tiesibu
realizacijas problémas. Latvijas Universitates 69. konferences rakstu krajums, Riga: Latvijas
Universitate, 2011, p. 227.
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addresses one or more specific subjects®'. If a provision is supported as positive rule
of law, it must be proven that it meets the current legal policy criteria, hence this
particular rule of law is in effect®™.

In case of mistake by legislature, applicant of law is obliged to make adjustments
of statutory provisions using corresponding legal methods, such as teleological
interpretation, analogy of law, or teleological reduction, thus extending or curtailing
the provisions composition according to the will of the legislature and In case of
mistake by legislature, applicant of law is obliged to make adjustments of statutory
provisions using corresponding legal methods, such as teleological interpretation,
analogy of law, or teleological reduction, thus extending or curtailing the provisions
composition according to the will of the legislature and razio legis®®. There are two
interacting objectives for the ability to balance the formal and non-formal side of
provision: 1) to ensure the operational character or efficiency; 2) to ensure that those
who enter into legal relations, accept the applicable provision willingly, rather than
involuntary*.

Application process of statutory provision is completed by the act of application.
Law requires a written presentation of act in absolute majority of cases”. A court
order is one of such acts of application for statutory provision. It is a result of judge
applying the statutory provision. When it comes to the historical development of
judges role, Mg.iur. Dace Sulmane offers following historical changes in relations
between judge and law: the first period represents judge to be a subject to the law (the
judge under the law), second — the judge as a full competitor of the law (the judge
to the law), while the third period, which is most difficult to comprehend, requires
judge to work under unprecedented circumstances, by subjecting the law to comply
with human rights and transnational legal requirements (the judge above the law).
Both the written laws, and even more general principles of law, are integral part of
argumentation of juridical decision?”. Court order must be lawful, and efficiency of
court order depends on acceptance in society®.

31 Koller P. Theorie des Rechts. 2 Aufl. Wien-Koln-Weimar, 1997, S. 69. Quoted from: Plotnieks A.
Tiesibu teorija &juridiska metode. Riga: SIA “Izglitibas soli”, 2009, p. 240.

Hartmane L. Juridiska argumentacija tiesu nolémumos. Juridiskas metodes pamati. 11 soli tiesibu
normu piemérosana. Riga: Ratio iuris, 2003, p. 212.
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2003, No. 107, p. 22, 23. Available: http://www.revue-pouvoirs.fr/La-part-faite-au-juge.html.
Quoted from: Sulmane D. Tiis tiesne$u arhetipi misdienu tiesibu filozofija. Aktuilas tiesibu
realizacijas problémas. Latvijas Universitates 69. konferences rakstu krajums, Riga: Latvijas
Universitate, 2011, p. 265.

37 Tljanova D. Vispargjo tiesibu principu nozime un pieméro$ana. Riga: Ratio iuris, 2005, p. 110.

%% Matjusina R. Tiesas sprieduma argumentu veidi un plaSums ki tiesas objektivitates kritériji.

Aktualas tiesibu realizacijas problémas. Latvijas Universitates 69. konferences rakstu krajums, Riga:
Latvijas Universitate, 2011, p. 227.
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In accordance with the established practice of the European Court of Human Rights,
a duty of the judiciary to give motivation of its decisions is also required by Article
6 of the European Convention on Human Rights*’. Reasoned judgment, although
not specifically identified in the European Human Rights Convention, Article 6, is
an integral part of individual’s right to a fair trial®. Grounds of the judgment must
prove that the court indeed did examine the case, thus — was available to the parties*’.

The right to a fair trial also obliges court to motivate their order, so that process
participants and other parties from the public are able to understand how the
court arrived at just that, and no other result®. The right to a reasoned judgment is
closely linked to the right on the facts of the case being thoroughly and objectively
assessed, right of public judgment, and the right of appealing the court decision®. By
motivating its decision, the court shows that it has reviewed: the case objectively*.
The right to a reasoned judgment may be restricted in terms of court orders by higher-
instance courts®. Similarly, the right to a reasoned court ruling does not mean that
the court is obliged to respond to any participant in the process, but only to those

relating and important to the case®.

3 Opinion of the Attorney General Kokott, EU Court case No. C-619/10, Trade Agency, April 26,
2012, point 82. Available: http://curia.curopa.cu/juris/celex.jsf?celex=62010CC0619&lang1 =lv&ty
pe=NOT &ancre= [viewed 23.06.2012].

“ Ovey C., White R. The European Convention on Human Rights. Fourth Edition. Oxford: Oxford

University Press, 20006, p. 179.

Cuniberti G. The Recognition of Foreign Judgments Lacking Reasons in Europe: Access to Justice,

Foreign Court Avoidance, and Eficiency. International and Comparative Law Quarterly, Vol. 57,

Part I (2008), p. 30.

Matscher E The Right to a Fair Trial in the case-law of the organs of the European convention on

human rights. The right to a fair trial. Strasbourge: Council of Europe Publishing, 2000, p. 19.

Quoted from: Autoru kolektivs, Latvijas Republikas Satversmes komentari, VIII nodala Cilvéka

pamattiesibas. 92. panta komentars. Riga: Latvijas Véstnesis, 2011, p. 140.

41

42

4 Reid K. A Practitioner’s guide to the European Convention on Human Rights. 3rd ed. London:

Sweet&Maxwell, 2008, p. 185-190; ANO Cilvéktiesibu komiteja. Visparéjais komentars (General
Comment). Nr. 32. 2-7. gada 23. augusts. 49. punkts. Available: http://www2.ohchr.org/
english/bodies/hrc/comments.htm [viewed 25 June 2012]; ECHR judgment, case No. 12945/87
Hadjianastassiou v. Greece, December 16, 1992. Available: http://cmiskp. echr.coe.int/tkp197/view.
asp’item=1&portal=hbkm&action=html&highlight=Hadjianastassiou%20%7 C%20Greece&sessio
nid=100561329&skin=hudoc-en [viewed 25 June 2012]; ECHR judgment, case No. 8950/80 H.
v. Belgium, November 30, 1987. Available: http://cmiskp. echr.coe.int/tkp197/view.asp?item=1&p
ortal=hbkm&action=html&highlight=H%20%7C%20Belgium&sessionid=1005613298&skin=hud
oc-en [viewed 25 June 2012].

Autoru kolektivs. Latvijas Republikas Satversmes komentari. VIII nodala Cilvéka pamattiesibas.
92. panta komentars. Riga: Latvijas Véstnesis, 2011, p. 140.

44

% Reid K. A Practitioner’s guide to the European Convention on Human Rights. 3rd ed. London:

Sweet&Maxwell, 2008, p. 187. Quoted from: Autoru kolektivs, Latvijas Republikas Satversmes
komentari, VIII nodala Cilvéka pamattiesibas. 92. panta komentars. Riga: Latvijas Véstnesis, 2011,
p. 140.

4 ECHR judgment, case No. 16034/90 Van de Hurk v. The Netherlands, April 19, 1994. Available:
heep://emiskp.  echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=Hu
1k%20%7C%20Netherlands&sessionid=1005613298&skin=hudoc-en [viewed 25 June 2012].
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Legal theorist Aleksander Peczenik indicates that the longer the chain of the
corresponding arguments is, the clearer and more coherent is this opinion. To support
a claim, it must be justified by as long chain of argument as possible”. So one should
not avoid long justifications during reasoning process — the clearer and more detailed
the justification, the more reasonable the resulting conclusion or statement. The chain
must not miss any sections for it to be sequential and understandable®.

Accordingly, the higher quality of legal act, the simpler for the judges to justify their
decision, and the less confusion, debate and doubt will be caused by this decision,
so it will be considered satisfactory. At the same time, although such decisions are
necessary to be justified, the underlying reasoning will not be overcomplicated,
therefore, easier to understand, which will improve the productivity of the judge and
the judges’ perception in society.
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THOSE, WHO CHANGE, WILL PREVAIL!

ANALYSIS OF THE CONSTRUCTION OF
CONSTITUENT ELEMENTS OF THE CRIMINAL
OFFENCE AND THE SANCTION INCLUDED IN
PART THREE OF THE CRIMINAL LAW ARTICLE 125
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Introduction

The subject of the paper is an analysis of constituent elements of the criminal
offence of inflicting intentional serious bodily injury, which due to the offender’s
negligence has been the cause of death of the victim, as stipulated in Part Three of
the Criminal Law Article 125 (bereinafter also CL). In the paper, the most emphasis
will be attributed to setting Part Three of the Criminal Law Article 125 apart from
similar cases, for instance, murder (Article 116 of the Criminal Law) and homicide
through negligence (Article 123 of the Criminal Law); to analysis of the construction
of Part Three of the CL Article 125, as well as attention will be paid to the penal
sanction, by studying theoretical materials and opinions voiced in doctrine and case-
law, regulatory enactments, as well as case law with respect to the aforementioned
Articles of the Criminal Law.

Only by performing a proper analysis of theoretical materials, one can arrive at a
proper solution for correct qualification of a criminal offence,” which quite often
causes problems in practice, when applying Part Three of the Criminal Law
Article 125 and determining the final punishment.

Firstly, the author will express an opinion regarding the aspects of practical application
of Part Three of the Criminal Law Article 125 and the place and need of the provision
as such in the Criminal Law. In continuation, the author will analyse the practice of
imposing the penal sanction, and in conclusion, even though constituent elements
analogous to the provisions in Part Three of the Criminal Law Article 125 have existed
in the Republic of Latvia already since 1845, the author will consider excluding this
provision from the current version of the Criminal Law.

Rainis. Zelta zirgs. Saulgriezu pasaka piecos célienos. 1909, p. 131. Available: http://www.ppf.
lu.lv/v.3/eduinf/skoleniem/Rainis/zelta_zirgs.pdf [viewed 15 June 2012].

2 Defining Crimes. Essays on the Special Part of the Criminal Law. Edited by R. A. Duff and Stuart
P. Green. New York: Oxford University Press, 2005, p. 22.

Sodu likumi par kriminaliem un parmaciSanas sodiem. 1885. gada izdevums ar turpinajumiem
lidz 1885. gada beigam. Riga: Dienas Lapas apgads, 1894. Sodu likumu par kriminaliem un
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Qualification of criminal offences under Part Three of the
Criminal Law Article 125

“Fatal injury” takes place in between killing and bodily injury,* according to the
prominent Latvian pre-war criminal law specialist Professor . Mincs. However, the
Supreme Court Plenum of the Republic of Latvia in a 2004 summary “On criminal
offences related to inflicting intentional serious bodily injuries” clearly has pointed
out that “in the constituent elements of the criminal offence at hand, the legislator
has included two types of injury inflicted upon a person — inflicting serious bodily
injury and the resulting death of the victim™. The constituent elements of the
criminal offence are complex, as they combine the elements of two separate criminal
offences — the signs of infliction of serious bodily injury (Article 125 of the Criminal
Law) and homicide through negligence (Article 123 of the Criminal Law).®

When applying Part Three of the Criminal Law Article 125, it must be established
that a person has had the intent to inflict serious bodily injury on the victim, however
negligence is applicable with respect to death, which is also directly included in the
disposition of the respective section. The offender’s attitude towards the victim’s death
is the key criterion, which allows delimiting this crime from murder, attempted
murder, or from homicide through negligence.”

A. Rarog draws attention to the legal importance of mens rea as an independent
element, because being a constituent element of a criminal offence, it lays at the base
of criminal liability, as well as it helps setting apart certain criminal offences, namely,
it has importance at qualification.® However, V. Luneev believes that “nearly a half
of errors committed in court judgments are linked to simplified, unambiguous, and
straight-lined (npamosuneinoi — in Russian) interpretation of mens rea of a criminal
offence™

Peculiarity of the constituent elements of the criminal offence to be analysed —
negligence towards death resulting from the inflicted serious bodily injury excludes
specified intention with respect to threats to life caused by the serious bodily injury

parmacisanas sodiem 1464. pants noteic: “Ja caur dabutiem sitieniem vai varas darbibam, kuri
notika ne aiz neuzmanibas, bet ar noliku, kaut ari bez slepkavibas nodoma, kads dabu galu, tad
vainigais notiesdqjams, ievérojot lietas apstaklus”.

Mincs P Kriminaltiesibu kurss. Seviska dala ar V. Liholajas komentariem. Riga: Tiesu namu
agentira, 2005, 235. Ipp.

Tiesu prakse kriminallietas par noziedzigiem nodarfjumiem, kas saistiti ar tiSu smagu miesas
bojajumu izdarianu; LR Augtakas tiesas Plénuma un tiesu prakses visparinaSanas dala, 2003,
10.  lpp.  Available:  http://www.at.gov.v/files/docs/summaries/2004/Apkopojums_Miesas-_
bojajumi.doc [viewed 15 June 2012].

Krastin$ U. Vaina komplicétos noziedzigos nodarijumos: jurista Virds, 2010. gada 11. maijs, Nr. 19
(614)." Available: http://www.juristavards.lv/index.php?menu=DOC&id=209385 [viewed 14 June
2012].

Krastin$ U., Liholaja V., Niedre A. Kriminallikuma zinatniski praktiskais komentars 2. Seviska dala.
Riga: Firma “AFS”, 2007, 242. lpp.

Papor AJ. Ksaauduxarusa mpecrymacHus mo cyobekruBHeM mpusHakam. Caskr-IletepOypr:
FOpuamaecxknit rentp Ipece, 2003, p. 52-62.

Aynees B. B. Cybsextusroe BMenenne. Mocksa: Crapk 2000, C. 4.
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to be inflicted, namely, the offender expects that as a result of their conduct, serious
bodily injury will be inflicted upon the victim, however the offender does not expect
it to be life-threatening, namely, that such actions can lead to the victim’s death, or
such expectations are of abstract nature.

Criminal offences, that feature two forms of offence, in which, moreover, the type
of offence with respect to the secondary consequences must be merely of negligence
type, it is important to establish the existence or non-existence of both types of
offence also in order to prevent incorrect qualification of the offences.!

One must agree with the opinion that the accused with his conduct must be held
accountable for the actual consequences, furthermore, for the consequences, the
occurrence of which he could or at least should have predicted by means of reason of
a rational mind."

In his publications, the author K. Rudzitis reasonably points out that normally the
offender has neither legal nor medical education, therefore it is difficult to fathom
how a person, for instance, by beating up the victim for a longer time or by stabbing
the victim in stomach with a knife, could expect that serious bodily injury (in a case
of explicit intent) or serious bodily injuries (in a case of implicit intent) would be
inflicted, while not foreseeing the possibility of death of the victim. It is more likely
that the person’s consciousness will firstly “ponder upon” the issue of a better known
criterion — whether death can occur as a result of the action.'

If the accused has not had explicit intent, then he must be held accountable for the
consequences that have actually occurred, however, if the offender has inflicted serious
bodily injury with explicit intent, it must be automatically assumed that the person’s
consciousness has realised the possibility of victims death. Moreover, from an analysis
of case law and legal writings, it can be conclude that as the offender’s consciousness
in intentional infliction of harm on the victim’s body must expect the possibility of
lethal consequences, thereby, upon careful analysis of the features of mens rea, one can
reach a conclusion with respect to the type of offence wherewith the crime has been
committed — intentionally or through negligence. It must be recognised that often
the criminal offence is qualified under Part Three of the CL Article 125, even though
from the case materials, the offender’s intent derives clearly, namely, the expectation
of consequences and willingness to see those consequences.

Rudzitis K. Par divam vainas formam viena nodarfjuma: Latvijas Vestnesis, pielikums Jurista
Virds, 2001. gada 30. janvaris, Nr. 1 (194). Available: http://juristavards.lv/index.php?menu=
DOC&id=2450 [viewed 9 June 2012].

Deficiencies in proper analysis of mens rea are observed in several court judgments, for instance,
in the judgment of June 1, 2010 of the Criminal Case Court Collegial of Riga Regional Court in
the case No. 1088265207, judgment of June 21, 2009 of the Criminal Case Court Collegial of
Latgale Regional Court in the case No. 11290020508, and the judgment of October 6, 2009 of the
Criminal Case Department of the Senate in the case No. SKK-546/09, No. 11330041308.
Rudzitis K. Par divam vainas formam viena nodarijuma: Latvijas Vestnesis, pielikums “Jurista
Virds’, 2001. gada 30. janvaris, Nr. 1 (194). Available: http://www.juristavards.lv/index.
php?menu=DOC&id=2450 [viewed 9 June 2012].



Section of Public Law 81

Analysis of Sanction of Part Three of the Criminal Law Article 125

The author J. Horder points out that “legally, the main function of distinction is to
provide the theoretical basis for distinguishing between offences”.® This is confirmed
also by E. Ashworth, who claims that “criminal liability is the most powerful official
condemnation that the society can impose.”'* Meanwhile, the Professor P. Mincs back
in the day emphasized that “the threat of a criminal punishment, if not qualitatively,
then by intensity — and most certainly by its procedure of application — takes the
highest position among all means of legal protection in a state subject to the rule of
law.”” The meaning of a punishment in the modern-day criminal law and its essence
is manifested as a warning for criminal offences.!®

“One of the manifestations of the principle of justice’” in criminal law is the
requirement that similar criminal offences are qualified equally, namely, the same
provision of the Criminal Law must apply; such requirement serves as the grounds
for adequate and just determination of a punishment for an offence™® — this is what
Professor U. Krastin$ considers about the qualification of criminal offences.

According to S. Rastropov, “qualified or privileged features of a body of crime in
essence and qualitatively, according to the legislator’s evaluation, increase, or quite the
contrary, decrease the level of threat to the society concerning one type of criminal
offences”."”

Part Three of the Criminal Law Article 125 includes qualified constituent elements
with respect to the first and second part of the Article, by prescribing a more severe
sanction, namely, for committing this criminal offence, the sanction is deprivation of
liberty from three to fifteen years and police supervision for a time period of up to
three years or without it.

There are several strategies of punishments, of which the legally established model®
refers to the sanction included in Part Three of the Criminal Law Article 125, namely,
the legislator has determined the range for the imprisonment sanction for the specific

'* Defining Crimes. Essays on the Special Part of the Criminal Law. Edited by R. A. Duff and Stuart
P. Green. New York: Oxford University Press, 2005, p. 22.

!4 Ashworth A. Principles of Criminal Law. Fifth edition. New York: Oxford University Press, 2006,

p- 2.

Mincs P Kriminaldesibu kurss. Visparéja dala ar U. Krastina komentariem. Riga: Tiesu namu

agentiira, 2005, 17. lpp.

16 Zahars V. Kriminalsodu izpildes tiesibas. Vispariga dala. CIKLS “Tiesibu zinibas” Riga: Apgads

Zvaigzne ABC, 2003, 5. lpp.

See more on the principle of justice: Krastin$ U. Taisnigums un nodarfjumu kvalifikicija.

Jurista Virds. 2005. gada 25. oktobris, Nr. 40 (395). Available: http://juristavards.lv/index.

php?menu=DOC&id=119610 [viewed 4 June 2012].

Krastin§ U. Tiesibu zinatnes loma tiesu prakses veidosana. Lidzzinojums konferencé 2005. gada

7. oktobri. Available: www.at.gov.lv/files/docs/conferences/U[1].Krastins.doc [viewed 4 June 2012].

Pactporios C.B. YTOAOBHO-IIPaBOS OXpaHa 3A0POBBA YECAOBEKA OT MPECTYIACHBIX ITOCATATEABCTB.

Cankr-ITerepOypr: Msaareanctso P. Acaanosa, ropuangeckuii mentp “Ilpecc”, 2006, C. 335.

% Senna J. J., Siegel L. J. Introduction to Criminal Justice. Sixth Edition. USA: West Publishing
Company, 1993, p. 491.
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criminal offence, and only the judge then determines the final punishment within the
framework of the sanction.

As a result, the applier of the applicable sanction (the court) has obtained an extensive
freedom to act with regard to the applicable sanction. The institution’s freedom to
act’ is a mechanism integrated in the law (regulatory enactment), the aim of which
is to achieve that in the specific case, standard consequences that are not envisaged in
law set in, but rather that the institution can by itself choose the consequences that
are most suitable for the specific case. Thereby, a mechanism is established — a sort of
provision of competence — which authorises the institution (the court) to choose legal
consequences within the determined framework of the law.2

By applying Part Three of the Criminal Law Article 125, it can be concluded that
the applier of law, when determining the sanction, is given a wide range of choice of
punishments — from three to fifteen years — moreover, there are no legal obstacles to
choose in favour of a different duration of imprisonment in each specific case.

It must be pointed out that the punishment is imposed rather chaotically, without
keeping to specific guidelines or criteria, however, taking into account the broad scope
of the sanction, such criticism of practice of imposing punishment is groundless,
because deciding on the matter is in the competence of the legislator instead of the
court. In imposing the punishment, the courts are guided by specific conditions of
the case and by their inner beliefs, which in each individual case differ. However,
it must be recognised that the level of severity (in compliance with Part Five of the
Criminal Law Article 7, the criminal offence covered under Part Three of the Criminal
Law Article 125 is to be recognised as a particularly serious offence) of the criminal
offence already underlines its weight with regard to interests protected by law.*

An analysis of the policy of punishments imposed by courts revealed that still in cases
of committing serious and especially serious crimes, the verdict oftentimes without
reasonable motivation is suspended sentence, moreover, the courts practically never
employ the option prescribed by the legislator to impose the duties stipulated in
Section 55(6) of the Criminal Law. It could increase the effectiveness of imposing the
suspended sentence, which, as shown by researches, is rather low, because suspended
sentence is not perceived as a punishment.

It is stated in a case law summary on the practice of imposing punishment by courts:
“Regardless of how fine a law is, its effectiveness, ability to guarantee such principles
of criminal law as lawfulness, individualisation of punishment, humanism, observing
justice, to a great extent depend on the imposition of these legal provisions in
practice, when determining a punishment, which is one of the most important and

2 Levits E. Generalklauzulas un iestades (tiesas) ricibas briviba. Funkcijas likuma, piemérosana

konkréta gadijuma, kontrole augstaka iestadé un tiesa. Likums un Tiesibas, 2003, Nr. 7, pp. 194-202.
22 Ibid.

% AT Apgabaltiesu ki pirmas instances tiesas un augstakas tiesas kriminallietu tiesu palatas ka

apelacijas instances tiesas sodu piemérosanas prakse. 2007/2008. Available: http://www.at.gov.Iv/lv/
info/summary/2008/ [viewed 12 June 2012].
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relevant parts of the operations of the court, but, since the prosecutor’s injunction on
punishment was introduced, also of the prosecution.”*

To outline the problem of enjoying the court’s freedom to act and of the wide scope
of sanctions, an example can be given of two criminal offences, which have been
qualified under Part Three of the CL Article 125, where, the court has imposed
drastically different punishments. Thus, for instance, the judgment of January 27,
2011 of the Criminal Case Court Collegial of Riga Regional Court,> whereby the
final punishment was imprisonment for two years without police supervision. This
sentence was given in a situation, in which the offender with the blunt part of an axe
hit his father in head several times, thereby inflicting serious bodily injury, as a result
of which the victim died 17 days later. For comparison, another example — judgment
of March 11, 2010 of the Criminal Case Court Collegial of Vidzeme Regional
Court,” in which the offender intentionally with a knife stabbed the victim in the left
side of the chest, thereby causing immediate death of the victim, and was sentenced
with imprisonment for seven years and six months, with police supervision for one
year and six months.

It would be absurd to assume that by intentionally inflicting physical harm the
victim’s body, the person did not foresee the fact of death, as killing is possibly only if
serious bodily injury is inflicted, namely, only serious bodily injury will be the reason
(causation) of the victim’s death.

An interesting fact to mention is that in none of the criminal cases examined by the
author covering the period of last few years, the court has imposed the maximum
punishment stipulated in the Article, therefore the extensive punishment scope
included in the sanction of Part Three of the CL Article 125 is to be perceived with
criticism.

Practical Impossibility of Constituent Elements included in Part
Three of the Criminal Law Article 125

The author V. Kolosovskiy writes: “It is known that it is possible to intentionally kill
somebody, but likewise to intentionally inflict serious bodily injury both intentionally
and unintentionally. Those applying the law, sometimes confuse the latter with an
offence in a form of negligence, most specifically as one of its types — carelessness or
self-reliance (zezxomercane — in Russian)”?.

2 AT Apgabaltiesu ki pirmas instances tiesas un augstikas tiesas kriminallietu tiesu palitas ka
Pg P g p

apelacijas instances tiesas sodu piemérosanas prakse. 2007/2008. Available: http://www.at.gov.lv/lv/

info/summary/2008/ [viewed 12 June 2012].

Judgment of January 27, 2011 of the Criminal Case Court Collegial of Riga Regional Court in the

case No. 11089149204.

% Judgment of March 11, 2010 of the Criminal Case Court Collegial of Vidzeme Regional Court in
the case No. 11400116608.

* Konocosckuii B. B. Kaaudukannonnsie omubku. Cankr-IletepOypr: usaareasctso P Acaarosa
“FOpuangeckuii mentp Ipecc”, 2006, C. 64.
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This is the error that is most frequently committed by the prosecuting party and
the courts in differentiation of Part Three of the Criminal Law Article 125 from
murder. Since the form of offence with regard to consequences can be manifested
only in negligence, it must be elucidated whether in case of each offence, the type
of negligence is necessary to be determined — either criminal self-reliance or criminal
neglect — or whether in criminal offences committed under Part Three of the CL
Article 125 with regard to the primary consequences, only one type of negligence can
be established — criminal self-reliance.

To admit a possibility of that the guilty person, by deliberately inflicting serious
bodily injury, i.e. life-threatening bodily harm, could not have predicted the victim’s
death, would be rather absurd. If the contrary were to be assumed, a question should
be asked — in which cases, then, it is possible to predict the victim’s death, if not in
a case, when serious bodily injuries are intentionally inflicted? Taking into account
that serious bodily injuries are inflicted intentionally, the person is clearly aware of
the conditions causing threats to life, thereby the person also expects the possibility
of consequences setting in.

It is typical in the case of criminal neglect that a person does not expect also the
possibility of injurious consequences setting in,”® and to refer that to infliction
of serious bodily injury, as a result of which the victim’s death sets in, would be
incorrect. The author believes that the only question to be decided on for reasonable
and adequate application of Part Three of the CL Article 125 is whether the crime
has been committed as a form of criminal self-reliance or with implicit intent?

In foreign legal writings, ]. Herring has expressed an opinion that “mens rea of a murder
is manifested also in the intention to inflict serious bodily injury”.?” The author agrees
to this idea because it is difficult to find assurance that a person of sound mind, by
deliberately inflicting serious bodily injury, has not expected the possibility of lethal
consequences setting in, therefore a criminal offence is to be recognised as committed
with implicit intent, as a result, features of mens rea typical for the constituent elements
under Article 116 of the Criminal Law (form of guilt) are found.

As pointed out by the philosopher of criminal law, Professor R. A. Duff, “a murder
firstly must feature at least the intention to inflict serious bodily injury, and the person,
who causes death of another person due to recklessness, is to be held accountable for
manslaughter without prior intent”.*” It derives from the aforementioned that the
mind of a person inflicting deliberate threat to health of another person, namely,
deliberately inflicts bodily injuries, realises that as a result of that conduct, harm can
be inflicted upon a person’s life. There is no significance as to the intellectual signs
and signs of will, because a person could have and should have realised that as a result
of inflicting intentional harm on the victim’s body, the victim can die.

% Krastin$ U., Liholaja V., Niedre A. Kriminallikuma zinatniski — praktiskais komentars. 1. Vispariga

dala. Riga: Firma “AFS”, 2007, 61. Ipp.

» Herring J. Criminal Law. Text, Cases and Materials. Second edition. New York: Oxford University
Press, 2006, p. 247.

3% Defining Crimes. Essays on the Special Part of the Criminal Law. Edited by R. A. Duff and Stuart
P. Green. New York: Oxford University Press, 2005, p. 56.
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The crime under Part Three of the Criminal Law Article 125 in essence is an artificial
construction, because unlike other criminal offences with two types of consequences,
in this crime, the primary consequences are so closely linked to the secondary that it
is often impossible do delimit the consequences of both types. Thus, the legislator has
imposed an impressive duty to the courts — “to get into the mind of the offender”,
namely, to determine the psychological attitude of the offender, moreover, the attitude
is different with respect to both of these offences (serious bodily injury and death).

Therefore, in the opinion of the author, the construction examined in this paper is
legally infeasible, hence, the author suggests excluding Part Three of the Criminal
Law Article 125, as such, even though it has taken place in the regulations of the
Criminal Law of Latvia since the year 1845, because of its legal inadequacy.

When analysing case law where crimes are qualified under Part Three of the CL
Article 125, often a question emerged — how could the offender expect that only
serious bodily injury would set in, all the while not realising that the consequences
could be graver — that death of a person could set in as a result of the offender’s
actions? It must be concluded, that the mind of the offender, most likely, had been
solving a more familiar case — “can the victim die as a result of my actions?”

Hence, the author concludes that the construction included in Part Three of the
Criminal Law Article 125 is legally incorrect because a person, by deliberately
inflicting serious bodily injury (physically affecting a person’s body), realised (explicit
intention) or at least it should have realised (implicit intention) that as a result of this
action, death of the victim can set in. Otherwise, one must ask — when, if not at the
time of inflicting serious bodily injury, can the offender expect the victim’s death?

The construction included in Part Three of the Criminal Law Article 125 is artificially
structured because it determines two different sets of constituent elements, moreover,
each of them have differing consequences and a different form of offence exists with
respect to each of them. From the viewpoint of logic, the first consequences are so
closely linked to the second consequences that in practice oftentimes they can not be
set apart, therefore, there still is inconsistency and chaos with regard to application of
the examined legal provision and to determination of the correct qualification.

Conclusion

1. When analysing the criminal cases, the author draws a conclusion that even
though legal theory provides sufficient guidelines for differentiating,® in practice,
there still are errors made in qualification and crimes are unjustifiably qualified
under Part Three of the CL Article 125 or under Article 123 of the Criminal

3 LR AT Plénuma 1992. gada 24. februara lémums Nr. 1. “Par Kriminallikumu piemérosanu lietas
par ti$am slepkavibam”; LR AT Plénuma 1993. gada 1. marta lémums Nr. 1 “Par Kriminallikuma
pieméroSanu lietds par tiSu miesas bojijumu nodariSanu”; LR AT Plénuma un tiesu prakses
visparinasanas dalas 2003. gada apkopojums “Tiesu prakse kriminallietas par noziedzigiem
nodarfjumiem, kas saistiti ar tifu smagu miesas bojajumu izdariSanu”; LR AT 2009./2010. gada
apkopojums “Tiesu prakse kriminallietas par slepkavibam (Kriminallikuma 116.-118. pants)”.
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Law, instead of Article 116 of the Criminal Law. In a major part of case law
examined by the author, incorrect qualification has occurred in particular due
to insufficient analysis of mens rea. A sizeable number of criminal offences are
qualified without paying due attention, as a result, the low number of murders in
Latvia, mentioned by the Prosecutor General E. Kalnmeiers during the assembly
of Latvian chief prosecutors of 2012, becomes rather controversial.> Errors in
qualification allow assuming that the actual number of murders might be greater

even by a half.

The offence under Part Three of the CL Article 125 in point of fact is an artificial
construction, because unlike other criminal offences, it carries two types of
consequences, and the first consequences in this offence are very closely linked to
the second consequences, and often they can not be set apart.

Sanction prescribed in Part Three of the CL Article 125 is very broad, and in
the author’s opinion, even incorrect, because for this crime, even though the
conditions and consequences of the crime are often equivalent to a murder, “the
punishment is deprivation of liberty for a term of not less than three years and
not exceeding fifteen years, with or without police supervision for a term not
exceeding three years”.

As the sanction of the Article considered is very suspensive, also the courts,
guided by the factual conditions of the relevant criminal offence and by their
inner convictions, can give the final punishment within the scope of the sanction,
therefore, inconsistency found in cases, in which the offender is sentenced under
Part Three of the CL Article 125, possibly, is too significant to leave the provision
without notice.

The author concludes that such construction included in Part Three of the
CL Article 125 is absurd, because the borderline between deliberately inflicted
serious bodily injuries and implicit intention to kill is very fine and controversial.
The mind of a person, who deliberately inflicts serious bodily injuries, can not
realise that as a result of the particular conduct, the victim might die. Otherwise,
a question must be asked — when, if not while inflicting serious bodily injuries,
can the offender expect the victim’s death? The construction included in Part
Three of the Criminal Law Article 125 is artificially created and is practically
impossible, therefore, based on the aforementioned, the author proposes to
exclude Part Three of the CL Article 125.

32

82 murders have been registered in 2010, however the number of murders in 2011 has slightly
increased — 91 cases. See: Gailite D. Butiski sarik noziedziba, prokuratiira turpina stradat.

Jurista Virds, 2011. gada 22. februaris, Nr. 8 (655). Available: http://juristavards.lv/index.

php?menu=DOC&id=226053 [viewed 2 June 2012]; Gailite D. Par noziedzibas stavokli valsti un
prokuroru darbu. Jurista Viirds, 2012. gada 6. marts, Nr. 10 (709). Available: http://juristavards.lv/
index.php?menu=DOC&id=244811 [viewed 2 June 2012].
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Introduction

As the International Law Commission (ILC) in 2011 finalized its Articles on
Responsibility of International Organizations (ARIO)', thus finishing the epic work
on international responsibility, it seems appropriate to reflect on the merits of the
ILC’s exercise. The ILC has been engaged with the topic of international responsibility
for most of its working life.” Thus the study of the ILC’s work on the topic offers a
valuable opportunity to trace the changing perceptions on the ILC’s function — what
is it that the ILC is supposed to do. In particular one may reflect on how the views
on what is progressive development and whether it implies creation of new law have
changed over the years.

This article examines the issue of progressive development in the ILC’s work on
international responsibility.® It briefly discusses some of the most significant ILC’s
attempts to progressively develop the law, most notably its attempted shift towards
public order notions, such as objective responsibility and state crimes as well as
ideas that eventually were not included in the 2001 Articles on Responsibility of

! International Law Commission, Draft articles on the responsibility of international organizations,

2011 (A/66/10), Yearbook of the International Law Commission, 2011, Vol. 11, Part Two.

The topic was one of the 25 fundamental topics initially suggested by Hersh Lauterpacht, see
Lauterpacht H., Survey of International Law in Relation to the Work of Codification of the
International Law Commission, UN Doc A/CN.4/1/Rev.1 (1949).

Since there is limited practice on the responsibility of international organizations, many of the
articles in the ARIO are indeed instances of the ILC developing new norms. However, as the
ARIO are modeled on the basis of Articles on Responsibility of States most of the conceptual
choices as to the content of the rules were made before the ILC began to work on the ARIO.
Due to this reason and also due to limitations on the permissible length required by the publisher,
this article will focus predominantly on the ILC’s work on responsibility of states. For discussion
of substantive innovations in the ARIO see Nollkaemper A., Nadeski N. Responsibility of
international organizations ‘in connection with acts of states’, SHARES Research Paper 08 (2012),
ACIL 2012-05, finalized April 2012, available: sharesproject.nl [viewed June 26 2012].
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States (ASR)*. These issues have been thoroughly addressed before.” This article in
turn attempts to build on the existing discussion by reflecting whether the ILC has
been actually able to fulfil its function, namely, to progressively develop and codify
international law. Has the notion of progressive development changed over the years
becoming somewhat less progressive? And finally — is it possible for the ILC to find
some useful application to its talents in the present day changing international society?

A Brief history of ILC’s work on international responsibility

The story of the ILC begins with a rather upbeat note.® International lawyer in late
1940s is sort of a hero on the ruins of the Second World War. It’s the international
lawyer who brings to justice both Nazi and Japanese war criminals (better some
than none at all); and it’s the international lawyer who proposes a new system for
managing the world’s nations with a promise of human rights, dignity and ‘equal
rights of men and women and of nations large and small’.” Natural law is no longer
a bad word, whereas positivism and unlimited sovereignty of states are on a defense.
In this climate some of the most highly regarded international lawyers like Hersh
Lauterpacht are blunt radicals (judging by today’s standards) seriously proposing the
creation of world government with powers of international legislation.® Indeed, late
1940s were a remarkable time for international law.

International Law Commission, Draft articles on Responsibility of States for Internationally
Wrongful Acts, 2001 (A/56/10) (ASR), Yearbook of the International Law Commission, 2001,
Vol. II, Part Two, p. 26.

Spinedi M. From One Codification to Another: Bilateralism and Multilateralism in the Genesis
of the Law of Treaties and the Law of State Responsibility, European Journal of International Law,
2002, Vol 13, No. 5, p. 1100; Nolte G. From Dionisio Anzilotti to Roberto Ago: The Classical
International Law of State Responsibility and the Traditional Primacy of a Bilateral Conception
of Inter-state Relations, European Journal of International Law, 2002, Vol. 13, No. 5, p. 1084;
Pellet A. The ILC’s Articles on State Responsibility for Internationally Wrongful Acts and Related
Texts. In: The Law of International Responsibility, Crawford et al (eds), Oxford: OUP, 2010, p. 75;
Dupuy P M. A General Stocktaking of the Connections between the Multilateral Dimension
of Obligations and Codification of the Law of Responsibility, European Journal of International
Law, 2002, Vol. 13, No. 5, p. 1053; Crawford ]. International Crimes of States, In: The Law of
International Responsibility, Crawford et al (eds), Oxford: OUP, 2010, p. 405.

The ILC was created by the UN General Assembly in 1947 with the objective of ‘promotion of
the progressive development of international law and its codification’, see UN General Assembly
Resolution 174(II) adopted on November 21, 1947, U.N. Doc. A/519.

7 Preamble to the Charter of the United Nations, 1945. Available: http://www.un.org/en/documents/

charter/ [viewed 2012, June 30].

8 See: Koskenniemi M. Hersh Lauterpacht (1897-1960). In: Jurists Uprooted: German-Speaking
Emigre Lawyers in Twentieth-Century Britain, Beatson ]J. et al (eds), Oxford: OUR 2004, p. 601.
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A. The work of Garcia Amador

It is in this atmosphere that the ILC started its work on international responsibility of
states. By 1949 when the topic was formally selected for codification’, it already had
a considerable background.’ However as noted by Ago due to ‘exceptional difficulties
inherent in the subject, the uncertainties with which it has always been fraught, and
the divergences of opinion and interests in the matter, previous codification efforts
have not proved successful, their resumption having been postponed until a more
propitious moment’.'" In 1955 a Cuban member of the ILC — Garcia Amador was
appointed as the first special rapporteur on state responsibility and the ILC actually
began its work on the topic.

Amador’s first report was as brave as radical.”” He starts by expounding his views on
what it is that the ILC is called upon to do."” Amador makes an argument that with
the Second World War international law has undergone a profound transformation
and in these new circumstances ILC’s task is not merely to compile outdated rules
and doctrines. He seems to suggest that the task of the ILC is to propose rules that
are suitable to the changing paradigm of international society. In other words, its
purpose is to propose rules not as they were (or are) but rather as they ought to be.

Several of his groundbreaking proposals must be mentioned. Firstly, he envisaged
that the duty to make reparation is by far not the only consequence of a breach.
Responsibility would also entail criminal law type consequences of sanctions or
punishment.'* Secondly, invocation of responsibility would not depend only on states;
also individuals would be entitled to make international claims.” Thirdly, the rules
to be codified and developed would concern only responsibility of states for damage

? ILC Report to the General Assembly on the Work of the First Session, UN Doc. A/925, Yearbook of
the International Law Commission, 1949, p. 227. Available: http://untreaty.un.org/ilc/publications/
yearbooks/yearbooks.htm [viewed June 26 2012].

Attempts to codify law of state responsibility were made as early as 1889 by the International
Conference of American States. Also various private bodies (American Institute of International
Law in 1925, International Law Association of Japan in 1926, Institute of International Law in
1927, Harvard Law School in 1929, German International Law Society in 1930) as well as League
of Nations and the 1930 Hague Conference all had attempted to make some sense of the topic;
for a detailed discussion see Ago R., First Report on State Responsibility, UN Doc. A/CN.4/217,
Yearbook of the International Law Commission, 1969, p. 225. Available: http://untreaty.un.org/ilc/
publications/yearbooks/yearbooks.htm [viewed June 26 2012].

" Ibid., p. 126.

12 Amador G. Report on State Responsibility, UN Doc. A/CN.4/96, Yearbook of the International Law
Commission, 1956, Vol. 1I, p. 173. Available: http://untreaty.un.org/ilc/publications/yearbooks/
yearbooks.htm [viewed June 26 2012].

Amador refers to writings of Jessup noting ‘the growing tendency to accept the individual as a
subject of international rights and obligations, and the increasing acknowledgement of a community
interest in breaches of the law’ see Jessup B Responsibility of States for Injuries to Individuals,
Columbia Law Review, Vol. XLVI (November, 1946), p. 904.

Amador, supra note 12, p. 182.

Diplomatic protection was to have only a subsidiary role, see Amador supra note 12, p. 197 and
215.
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caused to the person or property aliens.'® It would provide not only for principles
governing the law of responsibility (attribution, invocation, etc.), but would also
codify substantive obligations of states."”

Unsurprisingly Amador’s proposals were met with harsh criticism. States as well as
fellow ILC members were not keen on the idea that individuals would be recognized
as subjects of international law entitled to bring international claims.” There was
scepticism about Amador’s insistence that state responsibility would result specifically
from breaches of fundamental human rights."” Also Amador’s approach to limit the
project to responsibility for injuries caused to foreigners was controversial as socialist
states saw it as part of a capitalist agenda.*® Many were unhappy that the project
did not deal with responsibility in a way that would include breaches of other areas
of international law, such as law of treaties. After the initial feedback, the special
rapporteur softened his stance considerably.’ However, his proposals were still
considered to be radical and beyond ILC’s mandate. The Commission opted to ignore
Amador’s subsequent reports on a pretext that it was busy with other issues.””

B. Robero Ago and an attempted shift ro public order

In 1963 when Amador’s membership of the ILC ended Robero Ago of Italy was
appointed as special rapporteur on state responsibility. There were several lessons
that he could learn from Amador’s experience. The ILC was not a forum to discuss
reinvention of international law. It was clear that the predominant view on what the
ILC is supposed to do under its mandate to ‘progressively develop’ international law
was considerably narrower than what Amador had attempted. It was also clear that
to succeed with the project it was necessary to stay away from issues which were
perceived as being markedly in the interests of either one of the cold war blocks.
Given the highly unsympathetic welcome that Amador’s ideas had received, Ago
opted to start from a clean slate.

Thus the project as envisaged by Amador would have a rather specific scope — it would be centered
on the protection of human rights and fundamental freedoms of individuals and in particular
foreigners who find themselves wronged in a foreign country. See Amador, supra note 12, p. 199.
17" Ibid.

18 State Responsibility, Yearbook of the International Law Commission, 1956, Vol. 1, p. 228-251.
Available: http://untreaty.un.org/ilc/publications/yearbooks/yearbooks.htm [viewed June 26 2012].
In 1956 human rights treaties were far from universally proliferated; constructing state responsibility
on the basis of human rights would attempt to bring human rights into general international law
through the back door.

0 Nationals of capitalist countries were investing and travelling far and wide and therefore capitalist
countries were keenly interested in protecting their nationals and their economic interests.

2 Amador G. Second Report by E V. Garcia, Yearbook of the International Law Commission, 1957,
Vol. 11, p. 104.

International Law Commission, Report of the Commission to the General Assembly, A/7610/

REV.1, Yearbook of the International Law Commission, 1969, Vol. 11, p. 229.
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Ago presented his first report to the ILC in 1969.% He devised two skilful solutions
to the problems that had stalled Amador’s progress. First, he proposed that the ILC
would deal only with ‘the general rules governing the international responsibility of
states’.”* Ago labelled these as secondary rules — rules that provide for general conditions
under which the state is considered responsible and legal consequences which flow
from responsibility. Thus Ago steered away from having to deal with substantive
international obligations — the primary rules, which were bound to be notoriously
hard to agree on. The advantage of secondary rules is that they are wonderfully neutral
(for the most part). They would apply to any breach of international law, whatever
the content of a particular obligation. Thus the ILC would avoid proposing rules that
would be markedly in favour of any of the cold war antagonists.

The second skilful solution of Ago was the idea that injury is not a requirement
of responsibility. In other words the responsibility would be objective — it is not
necessary that any particular state suffers some detriment for the wrongdoer to incur
responsibility. The very fact of breach is considered detrimental to the system of
international law and therefore results in responsibility. The consequence of giving up
injury as a requirement of responsibility is that the wrongdoer incurs responsibility
(with resulting duty of continued performance, cessation, non-repetition and
reparation) even if no state has invoked it. This small nuance is of great significance,
as it shifts (at least conceptually) the law of international responsibility from a bilateral
relation between the wrongdoer and the wronged towards a system based on public
order.”

The skilfulness of Ago is that he managed to introduce this fundamental paradigm
shift in a way that hardly anyone minded. There were no objections from the ILC
members and only France and Argentina voiced some objections.? It is possible that
governments perceived the question as a doctrinal detail — hardly anything that could
threaten national (or government) interests, something that officials tend to protect
vigorously. Had Ago come out in his report announcing a new dawn for international
society and calling on states to embrace public order, it is likely that the response

# Ago R. Special Rapporteur, First report on State responsibility, A/CN.4/217 and Add. 1, Yearbook of
the International Law Commission, 1969, Vol. 11, p. 125.

2 Ago R. Special Rapporteur, First report on State responsibility, A/CN.4/217 and Add. |, Yearbook of
the International Law Commission, 1969, Vol. 11, p. 139.

» See: Nollkaemper A. Constitutionalization and the Unity of the Law of International Responsibility,
Indiana Journal of Global Legal Studies Vol. 16, 2 (Summer 2009), p. 546. Nollkaemper points out
that this approach ‘may redress one of the largest weaknesses of the traditional law of international
responsibility [...]: the fact that the absence of invocation (for political or other reasons) rendered
the law of responsibility non-operational regarding acts that upset the international legal order’.

%6 France, fully aware of implications of giving up injury as a precondition of responsibility, noted that

‘draft article 1 is not acceptable because it reflects the intention to set up a kind of “international

public order” and to defend objective legality, instead of safeguarding the subjective rights of

the State, which we see as the purpose of international responsibility’, see ILC, ‘Comments and

Observations Received from Governments, A/CN.4/488. Available: http://untreaty.un.org/ilc/

sessions/50/50docs.htm [viewed June 26 2012].
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would have been similar to that which was given to his predecessor. Ago clearly was
mindful of how important perceptions are.

Introduction of public order into international law was not attempted solely by Ago.
International lawyers as early as Grotius were endeavouring to do this.”” However,
by late 19th century a notion of unchecked sovereignty was gaining ground.*
According to the prevailing opinion of the time state responsibility was strictly a
matter between the injured state and the state that had committed the breach.”
However, attitudes began to change in 1930s with Lauterpacht challenging the
commonly-held sovereignist view that states (being sovereign) may not be subject
to punishment. For him to limit state responsibility only to a duty of reparation
between the wrongdoer and the injured and to deny a criminal law type of
consequence would be illogical, unjust and contrary to existing practice.*® Thus
he clearly perceived state responsibility also in terms of multilateral obligations
between the wrongdoer and the international society. These same ideas of public
order proliferated in the ILC in the 1950s. Lauterpacht, being the special rapporteur
on the law of treaties, proposed that a treaty be void if it violates ‘such overriding
principles of international law which may be regarded as constituting principles of
international public policy’.?! These overriding principles were later labelled as jus
cogens and were retained by subsequent law of treaties rapporteurs Fitzmaurice® and
Waldock® and eventually found their way into Vienna Convention on the Law of
Treaties. As Spinedi notes ‘the same people were dealing with codification of the
law of treaties and of state responsibility’.** Hence the proposal to give up injury
as a precondition of responsibility and thus to perceive responsibility in terms of
multilateral obligations was part of a larger attempt by the ILC to introduce public
order notions into international law. Given that sovereignist views were generally
prevailing prior to the Second World War, these proposals indeed may be regarded
as progressive development of international law.

However, discarding injury as a condition of responsibility was not the only idea
that signalled a shift to a public-order-based system. Likewise Ago proposed to
introduce the notion of state crime.®® This no longer was perceived as a nitty-gritty
doctrinal issue. This type of strong language was bound to alarm governments. And
it did. The ILC subsequently conceded to disapproving positions of states and the

% Grotius H. De Jure Belli ac Pacis, Oxford: OUR, 1925, Book II, Vol. II Chapter 20, sec. 40, p. 503.

% See: Nolte G. supra note 5, p. 1084.

% Anzilotti D. Cours de droit international, Premier volume, Paris, Sirey, 1929, p. 468.

3 Lauterpacht H. Régles générales du droit de la paix, 62 Recueil des Cours (1937-1V) p. 99.

31 Lauterpacht H. Special Rapporteur, A/CN.4/63, Yearbook of the International Law Commission,
1953, Vol. 11, p. 154.

32 Fitzmaurice G. Special Rapporteur, Third report on law of treaties, A/CN A/115, Yearbook of the
International Law Commission, 1958, Vol. II, p. 20.

33 Waldock H. Special Rapporteur, Second report on the law of treaties, A/CN.4/156 and Add.1-3,
Yearbook of the International Law Commission, 1963, Vol. 11, p. 36.

3% Spinedi M. supra note 5 p. 1100.

3 Weiler J. et al (eds) International Crimes of State: A Critical Analysis of the ILC’s Draft Article 19
on State Responsibility, Berlin: De Gruyter, 1989.
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term ‘crime’ disappeared from the ASR. It did however retain the notion that there
are breaches which concern the whole international community. The ILC dropped
the strong language — instead of international crimes, this category was labelled as
serious breaches. And more importantly, nearly all practically relevant consequences
that would distinguish serious breaches from all other breaches were removed (with
the exception of Article 48 providing for invocation of responsibility by a state other
than an injured state). Considering the fact that the 2001 ARS were adopted more
than 30 years since jus cogens entered the mainstream of international legal thought
the ILC may not, in terms of developing the law, claim any great success on this
issue.

The conceptual foundations laid by Ago were retained by subsequent rapporteurs —
Riphagen (1980-1986), Arangio-Ruiz (1986-1996) and Crawford (1997-2001) and
eventfully also found their way also into ARIO. These rapporteurs did however come
up with novelties of their own that could be regarded as progressive development. In
particular Arangio-Ruiz proposed mandatory conciliation procedures for all disputes
involving state responsibility as well as mandatory arbitration for disputes involving
countermeasures.’® States generally disapproved of this idea and it was dropped.
Crawford, whose foremost achievement is that he managed to persuade everyone to
agree at least on something, also must be credited with rescuing (at least partially)
the distinction between delicts and crimes. His idea of what is currently Article 48
in the ASR allows invocation of responsibility by a state other than the injured state,
if the obligation breached is owed to international community as a whole.

Finally progressive development may be assessed also on the basis of regressive ideas
that found their way into the ASR. Among these countermeasures probably stand
out most prominently. Another unfortunate conception is the notion of effective
control in the rules of attribution (or rather its interpretation in the commentary).?’
The ILC opted to limit attribution of conduct of non-state actors controlled by the
state only to those rare cases when the state is exercising effective control.® Thus
the ILC chose to propagate the idea expressed by the International Court of Justice
in the Nicaragua case®” which effectively allows states to engage in most blatant
breaches of international law and to avoid responsibility.*’

3¢ Arangio-Ruiz G. Special Rapporteur, Fifth report on state responsibility, A/CN.4/453 and Add. 1-3,
Yearbook of the International Law Commission, 1993, Vol. 11, p. 1.

37 Article 8 of the ASR, supra note 4. 2001 (A/56/10) (ASR), Yearbook of the International Law

Commission, 2001, Vol. II, Part Two, p. 26. para. 115.

ILC, Draft articles on Responsibility of States for Internationally Wrongful Acts, with

commentaries, A/56/10, 2001. Available: http://untreaty.un.org/ilc/texts/instruments/english/

commentaries/9_6_2001.pdf [viewed June 26 2012].

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US) (Merits) [1986] IC]

Reports p. 14.

See: Cassese A. The Nicaragua and Tadic Tests Revisited in Light of the IC] Judgment on Genocide

in Bosnia, European Journal of International Law, 2007, Vol. 18, p. 653.
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The Function of the ILC

After examining the actual accomplishments of the ILC in the field, let us now
turn to more theoretical considerations and in light of the foregoing discussion
enquire: what is the proper function of the ILC? The obvious answer seems to be
‘the progressive development and codification of international law’. But what does it
really mean? Has the ILC progressively developed and codified law of international
responsibility? An explanation of the meaning of these terms may be found in
Article 15 of the ILC’s Statute.” Although the conceptual difference between
codification and progressive development appears obvious, scholars and in particular
ILC members have maintained that in practice the two are hard to separate.”? In
1947 Jennings concludes that ‘codification properly conceived is itself a method
for the progressive development of the law’.* Current day ILC members seem to
conceive the matter along the same lines. Pellet notes that all topics imply an aspect
of progressive development, since customary rules always comprise some elements
of uncertainty.* He concludes that: ‘pure codification constantly interferes with

progressive development; there is certainly no clear threshold’.®

A. Is the ILC supposed to develop new law?

Having concluded that distinction between ‘progressive development’ and
‘codification’” is hard (and perhaps not even necessary) to draw, we come back to
the initial question of the ILC’s function. In particular, regardless whether we call it
progressive development or codification, is the ILC supposed to develop new law at
all? Here opinions differ starkly. For Jennings codification ‘does not necessarily imply
a process which leaves the main substance of the law unchanged’.*® Similarly when
describing the task of a drafter of a multilateral treaty (which is the task of the ILC)

41 Statute of the International Law Commission, Art. 15: ‘In the following articles the expression

“progressive development of international law” is used for convenience as meaning the preparation
of draft conventions on subjects which have not yet been regulated by international law or in regard
to which the law has not yet been sufficiently developed in the practice of States. Similarly, the
expression “codification of international law” is used for convenience as meaning the more precise
formulation and systematization of rules of international law in fields where there already has been
extensive State practice, precedent and doctrine’.
4 Brigs H. The International Law Commission, Cornel, 1965, p. 129; Liang Y. The General Assembly
and the Progressive Development and Codification of International Law, American Journal of
International Law, Vol. 42, 1948, p. 66.
Jennings R. The Progressive Development of International Law and Its Codification, 24 British
Yearbook of International Law (1947), p. 301.
Pellet A. Between Codification and Progressive Development of the Law: Some Reflections from
the ILC, International law forum 6(1) Leiden, 2004, p. 16. Jennings makes a similar observation:
‘After being reduced to written form the rule is almost bound to take on a rather different color.
The change of source from custom to treaty may seem to be purely formal and adjectival, but it has
inevitable repercussions on substance’ see Jennings R. supra note 43, p. 305.

# Pellet A. Ibid.
“ Jennings R. supra note 43, p. 301.
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he concludes that ‘existing customary law [...] falls into its proper place as valuable
raw material for the construction of his [drafter’s] edifice; but he need not regard his
draft as being necessarily a statement of what the law is, but can and should regard
it as a statement of what the law ought to be’.*” Likewise, as we saw earlier, creation
of new law was very much something that Garcia Amador in his capacity as a special
rapporteur had in mind.* Similarly the whole push by the ILC to introduce public
order ideas, such as jus cogens, international crimes and obligations erga omnes all
border closely with the creation of new law.*

Modern opinions take a rather different outlook. For instance, Pellet is most
critical about ‘utopian’, ‘unrealistic’, ‘moralist’ and ‘absurd’ approach to progressive
development, which in his opinion, although intellectually attractive is practically
impossible.”® For Pellet the ILC:

‘cannot change the whole system of the law of nations. Its duty is to try to
understand the logic of existing rules and to develop them in the framework
of this logic, not to change the underlying logic. [...]. Commission is (or
should be) concerned with collecting and analysing precedents [...] and
doctrinal views, assembling them with a view to ascertaining evidence of
practice generally accepted as being the law and to deduce the existence of new
trends, and elaborating drafts with concern for reasonableness, consistency and
acceptability’.”!
Whatever it may be that Pellet perceives as reasonable, the interesting point is that
his opinion comes remarkably close to what Jennings in 1947 referred to as ‘narrow
or pessimistic’ school of thought, which would ‘confine the art of codification’ to
restating existing rules of customary law.> Tomuschat, along somewhat similar lines
as Pellet, observes the fact that ‘states accept only balanced solutions which reflect
the practices as they are observed in day-to-day transactions’ and emphasizes that

7" Similarly Rosenne notes with regard to the early years of the General Assembly that it ‘was to take

in hand the complete refashioning of the classic notions of customary international law with the
general objective of making the law more effective as an instrument for assisting in the maintenance
of international peace’. See Rosenne S. The Role of the International Law Commission, 64
Am.Soc’y Intl L. Proc. 1970, p. 26.

Amador notes: ‘A pure or strict codification of the legal principles which have traditionally governed
the various cases of responsibility would not accomplish at all satisfactorily what is invariably the
object of a request for codification’, see Amador supra note 12, p. 176.

48

¥ Consider the opinion of Lauterpacht, who states that ‘whenever the absence of an agreed rule is due

to a divergence of interest, the function of codification is, in a distant sense, no less political than
that of legislation generally’ see Lauterpacht H. Codification and Development of International
Law. In International Law, Collected Papers, 2. The Law of Peace, Elihu Laurepacht ed., Cambridge:
CUP, 1975, p. 280.

Pellet A. supra note 5, p. 81, supra note 44, p. 17.

ot Pellet A. supra note 44 p. 17 and 19.
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See Jennings R. supra note 44, p. 304; The scholars of this strand held that codification essentially
means writing down of existing rules of law. In their view codification may include some changes
to the existing law, but only if these are minor and insignificant. See Baker PJ. Codification of
International Law. In: British Yearbook of International Law (1924), 5, p. 38.
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the ILC’s texts must be such that states would find them acceptable.”® One can not
help but to remember Lauterpacht’s reflection that one of the main problems of
international law is the low level of ambition in the doctrine.*

However, lack of ambition of ILC members is hardly the reason for the decline
in progressiveness of the ILC. As we saw earlier, all of the special rapporteurs on
state responsibility (including those after Ago) at least to some extent made genuine
attempts to develop the law. Likewise, the doctrine, although generally considerably
more conservative now than in 1940s until 1960s, has proposed new ideas.” The real
reasons behind a change of heart in the ILC lie rather in the wider developments of
international society that have taken place in the second half of the 20th century and
especially after 1990s.

Concluding remarks: Reinventing the ILC?

To understand what is the proper function of the ILC and what it ought to be in
future, one needs to enquire what are the wider developments that have taken place in
international society. To say that the ILC should have more progressive development
is a statement that may be disconnected from the reality of actual needs; a statement
which assumes that more international law is good and necessary in itself.>® It may
be more appropriate to ask what is the useful purpose that the ILC can serve under
present conditions? A purpose that is adequate to what is actually happening.

In the early days of the United Nations there was a broad agreement that general rules
need to be codified and perhaps new ones developed. During and after decolonization
there was another practical necessity — to create confidence in newly independent
countries that international law (in the development of which they had no part) is
not merely a tool of ex-colonial powers. There was an obvious need to have the new
states to sign up to the codifying treaties, or else, it was feared the very fabric of
international law would have undergone an unpredictable transformation.

These necessities are no longer relevant. Much of the general international law is
already codified. Newly established countries have (although reluctantly) embraced
the system. The initial work plan of the ILC is largely accomplished.”” However, there

>3 Tomuschat C. The International Law Commission — An Outdated Institution? German Yearbook of

International Law, 2006, Vol. 49, p. 77.
># Lauterpacht H, Spinoza and International Law, British Yearbook of International Law (1927) 8,
p. 89.
Consider: Allott P State Responsibility and the Unmaking of International Law, Vol. 29 Harvard
International Law Journal, 1988, p. 1; Koskenniemi M. Solidarity Measures: State Responsibility
as a New International Order? British Yearbook of International Law, 2002, Vol. 2, 1, p. 337;
Nollkaemper supra note 26, p. 535.
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> Koskenniemi M. International Legislation Today: Limits and Possibilities, Wisconsin International

Law Journal 2005, Vol. 23, No. 1, pp. 64-65.

°7 International Law Commission, 7he Work of the International Law Commission, 7th ed., 2007, UN
Publications No. E.07.V.9), see Analytical Guide to the Work of the International Law Commission,
Available: http://www.un.org/law/ilc/index.htm [viewed June 26 2012].
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are new winds blowing that may provide the ILC an opportunity to prove its worth.
As Koskenniemi has pointed out, international law is experiencing certain trends,
such as deformalization, fragmentation and empire.”® In the world of deformalization
of international law, which in essence means prevalence of procedural standards,
soft law and non-compliance procedures over strict binding rules and legal dispute
settlement, the ILC in its present form (being a specialist in formulating legal rules)
would find itself mostly out of work. In the world of fragmentation of international
law the general international law expert would be equally redundant. Finally, for the
empire (which tends to hold its views as an uncontestable truth) law has value only
to the extent that it serves the empire’s purpose. In the world where the empire’s
hegemony is not absolute and where law serves common rather than the empire’s
purpose, the empire often disregards such law altogether (US intervention in Iraq or
its ‘war on terrorism’ being good examples). Thus empire has little need for the ILC,
unless it can have the ILC working exclusively for the empire.

Another important trend manifesting in international law is that of consti-
tutionalization.”® This implies a gradual emergence of public order of some sort as
well as organization of political activity and workable means to enforce the law.®
This seems a true realm of general international law — precisely what the ILC is good
at. However, the peculiarity of constitutionalization as it is manifesting presently is
that it is not taking a form of one grand constitutional treaty (a kind of new charter
of international society), but rather it is happening through developments in specific
fields of international law, like human rights and trade law. Thus constitutionalization
circumvents general international law, again leaving the ILC on the periphery of
new developments.

If the ILC is to play a meaningful role it must adopt to the conditions that it finds
itself in. The fundamental need for the development of international law advocated
by Lauterpacht in order for the international society to come out of its present
‘presocietal’ phase (with its basic misconception that states rather than peoples of
the world are the true subjects of international law)®' is as relevant as ever. At the
same time it is also obvious that states have very little appetite for binding general
international law treaties (deformalization and fragmentation at work) that could
further this high-minded objective.®> In these circumstances two options seem
available for the ILC. First, it can adapt to fragmentation by taking on topics of
various specialized fields. The disadvantage of this option is that specialist bodies
in these fields would probably not welcome such an intrusion (not to mention that
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Koskenniemi M. supra note 57, p. 78

* Peters A. Compensatory Constitutionalism: The Function and Potential of Fundamental

International Norms and Structures, Leiden Journal of International Law, 2006, 19, p. 579.
6 See:Klabbers]., PetersA., Ulfstein G. The Constitutionalization of International Law, Oxford: OUL 2009.

' Allott P. supra note 55, p. 26; Lauterpacht H. The Function of Law in the International Community,

Oxford University Press, 2011 (first edition 1933), p. 407.

The ILC has adjusted to this reality by completing its work with adoption of ‘Articles’ of which
the General Assembly simply ‘takes note’. For implications of this practice with regard to state
responsibility see Caron D. The ILC Articles on State Responsibility: The Paradoxical Relationship
between Form and Authority, American Journal of International Law, 2002, 86, pp. 862-864.
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the ILC members themselves are not specialists of specialized fields). If, however,
the ILC would be able to find some mode of cooperation with the specialist bodies
it could lend them the tremendous weight of its authority. The second option is for
the ILC simply to tread along as it has treaded for the past 50 years turning from
a visionary into a technocrat legal adviser (who might still eventually rediscover its
true potential).
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Introduction and Thesis

Concern for the quality of law is not a new idea but it is increasingly relevant today
as law emanates from national, international and regional sources. The Roman
orator and statesman Cicero built upon the ideas of the Greek Stoic philosophers
when he stated that “human legislation” should be evaluated for its consistency with
fundamental precepts of natural justice.'! Thomas Jefferson wrote that life, liberty and
the pursuit of happiness are God-given unalienable rights, and that the purpose of
governments is to secure these rights on behalf of the governed.? The success of a state
in this task depends upon the quality of its law.

There are many different standards for evaluating the quality of law, but some are
almost self-evident. In THE SpiriT OF LAws the French writer Montesquieu formulated
his criteria for quality legislation. Quite sensibly, he proposed that legislation should
be concise, written in plain, simple and unambiguous language, and have few if any
special exceptions.’

And of course focus upon the quality of law falls squarely within the tradition of
legal reform pioneered by Jeremy Bentham. Bentham rejected the soaring rhetoric of

' “There is in fact a true law — namely, right reason — which is in accordance with nature, applies

to all men, and is unchangeable and eternal. By its commands this law summons men to the
performance of their duties; by its prohibitions it restrains them from doing wrong. Its commands
and prohibitions always influence good men, but are without effect upon the bad. To invalidate this
law by human legislation is never morally right, nor is it permissible ever to restrict its operation,
and to annul it wholly is impossible.” Cicero, 7he Republic, 11, 22.

“We hold these truths to be self-evident, that all men are created equal, that they are endowed by
their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of
Happiness.—That to secure these rights, Governments are instituted among Men, deriving their just
powers from the consent of the governed.” The Declaration of Independence, In Congress. July 4,
1776.

> See: Montesquieu C. The Spirit of Laws, (1748), Book XXIX. Of the Manner of Composing Laws,

Chapter 16. Things to be observed in the composing of Laws.
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natural law and natural rights.* He was concerned about real law, man-made positive
law, and how to make it better.

If certain policies or approaches can improve the quality of law in one national
system, this experience can become the basis for similar success in other national
systems. The “horizontal” borrowing by states of legal concepts and approaches is a
principal focus of comparative law. The “vertical” dimension is in play when insights,
approaches and ideas embraced at the national level are adapted and applied at the
international level or vice-versa.

Due to the vast changes in the international legal system anticipated by the late
Wolfgang Friedmann,” concern about the quality of law must, increasingly, focus not
only upon national legislation, but also upon the formulation of rules and standards
of international law as well. We are accustomed to hearing that “transparency” is
essential to the rule of law, that fundamental human rights should in all cases be
respected, and that civil society has an essential role to play in government, including
international governance. Nonetheless, and as will be discussed below, these values
were somehow set aside in preparing the text of the Anti-Counterfeiting Trade

Agreement (ACTA).

The thesis of this paper is twofold. It observes the various criteria used to assess and
improve the quality of national law apply mutatis mutandis when addressing the
quality of a multilateral treaty. It argues that the specific nature of the international
legal system suggests that some additional, and special, “vertical” criteria should also
apply. These revolve around three general pillars of legitimacy under contemporary
international law. The first requires respect for the sovereignty-based notion of
positivism as the basis of state obligations. The second requires respect for fundamental
principle, which must be a characteristic of any true system of law purporting to
promote justice, and the third in turn requires some reasonable accommodation of
the practical policy-based necessities of cooperation in an interdependent world.

The latter part of this paper will present a brief case study on the drafting of the
Anti-Counterfeiting Trade Agreement (ACTA) in a first effort to apply this analytical
framework.

As part of his scathing critique of natural rights discourse Bentham wrote: “Natural rights is
simple 7nonsense: natural and imprescriptible rights, rhetorical nonsense,—nonsense upon stilts.” —
Bentham J. A Critical Examination of the Declaration of Rights. The Works of Jeremy Bentham, Vol.
2 [1843], Article 2.

As one prominent writer noted in 1908, Bentham “demanded that all statute law, whatever the
form of government, should be based on scientific and philosophical principles, for the benefit
of mankind.” Judson, E A Modern View of the Law Reforms of Jeremy Bentham. Columbia
Law Review, Vol. 10, No. 1 (Jan. 1910) pp. 41-54, at p. 49. Available http://www.jstor.org/
stable/1110951.

¢ Watson A. Comparative Law and Legal Change, 37. Cambridge L. ]. Vol. 37, p. 313-314 (1978)
Friedmann W. The Changing Structure of International Law. New York, Columbia University
Press, 1964.

8 ACTA Negotiating Parties, Anti-Counterfeiting Trade Agreement (ACTA), Signed Tokyo, Japan:
2011.
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The Vertical Dimension and its Specificities

In the first instance quality of law analysis is focused upon the law produced by
national legal systems. At a recent conference in Italy on the quality of law the
principal paper on international law focused only on “The Impact of International
Law Instruments on National Legislation.” The quality of law lens, so to speak, was
focused on national law, not international law. But quality of law analysis does apply
to international law, not only indirectly, when that law affects the quality of national
law, but also more directly when international legal standards are set by multilateral
“law-making” treaties.'

The nature of the international legal system

The International Law of Coexistence

According to the prevailing positivist conception of international law, that law derives
its binding force from the consent of sovereign states. That consent may be expressed
explicitly, as it is in treaties, or implicitly through the practices of states which give
rise to rules of customary international law.!!

To the extent that international law is based on the consent of states, its form and
effectiveness tend to be determined by the traditional pre-occupations of states.
Foremost of these has generally been their desire to advance the “national interest”
usually defined in terms of the preservation of sovereignty and national security
through the management of international conflict. This minimalist version of
international law is what Wolfgang Friedmann labeled the “international law of
coexistence”? But is that law enough, and what standards could we legitimately apply
to reach that conclusion?

Friedmann answered that it was not enough, because international law changes.
Indeed, it must be capable of changing and adapting to the realities of the international
system, just as it has adapted to such changes in the past.’® This change has accelerated

See: Ehrenkrona C. The Impact of International Law Instruments on National Legislation, Report,
Seminar, “The Quality of Law”, Trieste, Italy, 14-17 June 2010, European Commission For
Democracy Through Law (Venice Commission), Doc. CDL-UDT(2010)021, Strasbourg, 7 July
2010, available http://www.venice.coe.int/docs/2010/CDL-UDT%282010%29021-¢.asp.

“The distinction between ‘law-making treaties’ and ‘contract treaties is a frequently used analytical
tool in treaty practice and doctrine. At the same time, little trace of it is found in the positive law of
treaties.” Brolmann, C.M. Law-Making Treaties: Form and Function in International Law (January,
28 2009). Nordic Journal of International Law, No. 74, 2005, p. 1.

See: Article 38 of the Statute of the International Court of Justice.

Friedmann, CHANGING STRUCTURE, supra note 8, p. 5.

See, Bartram S. Brown, The Protection of Human Rights in Disintegrating States: A New Challenge,
Chicago-Kent Law Review. Vol. 68, p. 204 (1992).
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since the Second World War with the establishment of the United Nations and the
transformation of its membership after decolonization.'

The International Law of Co-operation

Based on the changes he saw coming in the international system Friedmann proposed
that we view international law, not as one body of principles, but on different levels
including:
(a) The international law of coexistence, i.e. the classical system of international
law regulating diplomatic interstate relations, orders the coexistence of states
regardless of their social and economic structure.

(b) The universal international law of co-operation, i.e. the body of legal rules
regulating universal human concerns, the range of which is constantly expan-
ding, extends from matters of international security to questions of international
communication, health and welfare."” (Bold emphasis added)

Friedmann saw that, in a world of growing interdependence, international law needed
to do more than help states to coexist and to stay out of each other’s way. International
law would also need to be effective in bringing states together in a cooperative way to
address and advance universal human concerns. His clarion call for an international
law of co-operation highlighted the practical need for international law to transcend
its focus on simple coexistence.

Positivism, principle and the practical imperative of co-operation:
“Vertical” criteria for the quality of international law

The limits of positivism

The international law of coexistence is all about respect for the sovereignty and the
sovereign prerogatives of states. It is defined and limited by the extreme positivism
which sovereignty has traditionally been thought to entail. While sovereignty is no
longer the supreme value in international law today,'® positivism remains relevant as
the basis of state obligations. It must therefore be one of the primary—but not the
only—criteria of quality of law analysis applicable to treaties.

The demands of principle

At times even sovereignty and positivism must yield to the dictates of justice."”
Thus although the Permanent Court of International Justice ruled in 1923 that “the

* Friedmann, Changing Structure, supra note 8, p. s.

5 Ibid, p. 367.

Cf. the doctrine of jus cogens discussed below.

Cf. the quote from Cicero, supra note 2.
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right to enter into international engagements is an attribute of State sovereignty,”'®
international law now formally recognizes that a treaty that conflicts with a peremptory
norm of international law is null and void." This doctrine of jus cogens acts as a limit
upon the freedom of contract of sovereign states and is strong evidence of a renewed
commitment to principle even within the still generally positivistic framework
International law. Consistency with principle must be an important criterion for
evaluating the quality of all positive law.?* As applied to international law, however,
the task is even more complex, since the language of a treaty, for example, should
be consistent with principle in the dualist perspective of both international law and
national legal systems.

The practical imperative of cooperation

In the interdependent world of the 21* century, the “universal international law of co-
operation” first described by Wolfgang Friedmann 50 years ago is more indispensable
than ever. Both the sovereignty of states and the understanding and realization of
international principle must, at times, accommodate the practical requirements of
international cooperation.

Focus on the drafting of ACTA as a Case Study

The following case study will not attempt to assess the text of the Anti-Counterfeiting
Trade Agreement (ACTA). Instead, the principal focus will be upon the process of
drafting and negotiating ACTA.

Background on ACTA

ACTA is a proposed treaty on standards for the enforcement of intellectual property
rights. The chronology of ACTA negotiations is long and complicated. Suffice it
to say here that following preliminary discussions beginning in 2007, the treaty
text emerged from formal negotiations between June 2008 and May 2011 among
several leading industrialized countries plus Morocco and Mexico.” Six rounds of
closed negotiations were held before a draft of the agreement was first released to the
public in April of 2010. In addition to the negotiating states a limited number of
individuals representing corporations, NGOs, and cleared advisors were permitted to
view the developing texts before that first public disclosure. All were required to sign

18 Permanent Court of International Justice, The Case of the S. S. Wimbledon 1923 (P.C.LJ.) (ser. A)
No. 1, at 25.

The doctrine of jus cogens, long believed to be a necessary principle of justice, has achieved status as
part of positive international law. See, Article 53 of the Vienna Convention on the Law of Treaties,
UN Doc. A/Conf.39/27; 1155 UNTS 331; 8 ILM 679 (1969); 63 AJIL 875 (1969).

20 See: Cicero, as quoted 9p. cit, note 1.

2! The negotiating states included Australia, Canada, the European Union (EU), represented by the

European Commission and the EU Presidency and the EU Member States, Japan, Korea, Mexico,
Morocco, New Zealand, Singapore, Switzerland and the United States of America.
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a very strong nondisclosure agreement prohibiting them from making any of these
documents public.”? An earlier “discussion paper” and another draft identifying the
negotiating positions of individual countries® were leaked to the public by Wikileaks
before the April 2010 draft. These, even more than the final text of the treaty, raised
serious concerns about the nature and scope of the state obligations it would establish.
Many academics, practitioners and public interest organizations concluded that the
terms of the publicly released draft of ACTA were unacceptable.?* Some modifications
were made to the draft before the final text of ACTA was publicly released in
November of 2010, but the basic thrust and structure of ACTA, as established during
years of closed negotiations, remained unaltered. A large part of that basic thrust is
to replicate the rules and enforcement approaches used to combat trade in physical
counterfeit goods and to extend them, without significant modification to electronic

file-sharing.

Representatives of several ACTA negotiating parties signed the treaty on October 1,
2011, and the others confirmed at that time their continuing intention to sign the
Agreement as soon as practicable.”

The Outcry Against ACTA

ACTA was largely a US initiative, reflecting the fact that powerful US interests such
as the Motion Picture Association of America and the Recording Industry Association
of America have long demanded greater protections for their intellectual property
rights, under both national and international law. Within US domestic law, some
issues raised by ACTA would have been addressed by two proposed legislative bills
known as the Stop Internet Piracy Act (SOPA)?* and the Protect Intellectual Property
Act (PIPA).”” There were rumors that the bill would lead to Internet censorship, to
policing of internet communications and electronic media and even to searches of
computers and smartphones at border crossings to detect illegally copied media. These
concerns provoked an unprecedented Internet blackout protest by Internet companies
such as Google and Wikipedia followed by mass protests in a number of US cities. In
response to the protests the vote on SOPA /PIPA was indefinitely delayed.?

22 Letter of October 9, 2009, from the Office of the US Trade Representative in response to a

US Freedom of Information Act request for the names of all persons not employed by the
US government who have been given access to documents relating to the position of the U.S.
government for the Internet provisions of the Anti-Counterfeiting Trade Agreement including
copies of those agreements.

# See: ACTA Informal Predecisional/Deliberative Draft: January 18, 2010.

# Letter from Law Professors to President Barak Obama Calling for the Halt of ACTA, October 28,

2010.

Joint Press Statement of the Anti-Counterfeiting Trade Agreement Negotiating Parties, October 1,

2011.

% Stop Online Piracy Act, H.R.3261, Sponsored by Rep. Lamar Smith, introduced 10/26/2011.

¥ PROTECT IP Act, Introduced in the Senate as S. 968 by Patrick Leahy on May 12, 2011.

% Jolly D. Intellectual Property Pact Draws Fire in Europe. The New York Times, February 6, 2012,
Section B; Column 0; Business/Financial Desk; p. 5.

25
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Inspired in part by the success of the earlier US protests regarding SOPA, in February
of 2012 thousands of protestors marched in the streets of Budapest, Paris, Prague,
Vilnius, Transylvania and other parts of Europe to protest ACTA.” Once again,
concern about Internet freedoms was the principal cause of public opposition to the

treaty. European support for ACTA quickly began to erode.

Some of the most damning critiques of the ACTA negotiating process, and of the text
of ACTA itself, have emanated from the European Parliament. When the European
Parliament’s special rapporteur for ACTA resigned, he was scathing in his critique
of the treaty.*® He stated that that ACTA was “wrong in both form and substance”
and that the European officials, who began negotiating the agreement in 2007, kept
EU legislators in the dark for years and ignored their concerns, ultimately presenting
them with a finished deal for ratification with no real possibility of modifying it.
“Voila, that’s the masquerade that I denounce,” he said.*® Other committees of the
European Parliament reacted similarly.

Analysis: Evaluating the Quality of ACTA as Law

Most of the potential problems with the quality of ACTA reflect, at least in part, the
failure to follow basic principles of legislation and legislative drafting. These principles
are essentially the same whether applied to national legislation, or with minor
adjustments to international treaty drafting. The most relevant of these recognizes
that high quality legislation should be clear, succinct, readable, understandable and
effective at achieving a clearly defined goal.?® Process-wise this requires the gathering
of information necessary to the drafting effort, consideration of alternative approaches
or mechanisms to accomplish the identified goals, and most importantly, a careful
pre-assessment of the likely effects of the law. The need for transparency is an over-
arching consideration generally applicable to decision-making in a democratic context.
Other requirements may apply as well, > but these go beyond the scope of this paper.
As will be discussed immediately below, ACTA fares poorly as measured by most of
the above criteria.

What of the additional “vertical criteria” mentioned earlier? Viewed holistically,
however, the ACTA process created the impression that a small number of ACTA

# Jolly D. Intellectual Property Pact Draws Fire in Europe. 7he New York Times, February 6, 2012,

Section B; Column 0; Business/Financial Desk; p. 5.
30

ACTA: une mascarade 2 laquelle je ne participerai pas — Kader Arif blog. Available: http://www.
kader-arif.fr/actualites.php?actualite_id=147
31

Jolly D. Intellectual Property Pact Draws Fire in Europe, supra note 28, p. 5.
32 See: Droutsas D. Rapporteur, Draft Opinion of the Committee on Civil Liberties, Justice and Home
Affairs, for the Committee on International Trade (European Parliament) on the compatibility of
ACTA with the rights enshrined in the Charter of Fundamental Rights of the European Union,
(COM(2011)0380 — C7-0027/2012 — 2011/0167(NLE), PA\889383EN.doc, PE480.574v01-00,
07.05.2012.

3 Thomas E. The Center For Quality of Law — A New ABA Service, ABA Journar, Vol. 72 (1986),

p- 6, essentially restating the criteria of Montesquieu, discussed szpra note 3 and the associated text.

Tala J., Korhonen J. & Ervasti K. Government Perspective: Improving The Quality Of Law
Drafting In Finland. Columbia Journal of European Law, Vol. 4, (1998) p. 633.
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negotiating states were attempting to legislate for the broader international
community. Of course, as a formal matter, no treaty can create obligations for non-
party states, but even false impressions can become a source of problems. Thus the
ACTA experience could eventually have the unintended consequence of making it
more difficult for the negotiating parties to achieve their goal of stronger multilateral
cooperation and coordination in IP rights enforcement.

Principal Problems with the Negotiating Process
Secrecy and Lack of Transparency

Transparency and the participation of broad sectors of civil society in the identification
of key societal interests, objectives, and priorities are essential to the process of drafting
quality legislation. Without an open, inclusive public debate between the relevant
stakeholders on what is to be accomplished and how, the drafters of legislation are
simply not in a position to know what really needs to be done and what problems
need to be avoided. The resulting legislation will therefore lack both balance and
democratic legitimacy. This is even more true when the negotiation of a multilateral
treaty is concerned.

Defenders of ACTA have argued that the closed and secret nature of negotiations on
the treaty were justified by its supposed status as a trade agreement. The problem with
this argument is that ACTA is not, fundamentally, a trade agreement. It does not
deal with tariffs, trade barriers or subsidies. ACTA is fundamentally an intellectual
property enforcement treaty, and it is precisely the provisions of the treaty on
intellectual property enforcement that are problematic.

Shockingly, a formal request to the US government for the ACTA negotiating texts
was denied on the grounds of national security. The extreme measures taken to
maintain the secrecy of ACTA negotiations deprived the ACTA debate of many
needed voices and perspectives. As one European Parliament official noted:

. what we absolutely need is that every expert we have, every affected organisation
or institution we can spare, every citizen that desires to voice an opinion participates,
from the beginning, in the creation of a modern social pact, a modern regime of

protecting intellectual property rights. ACTA is not, and was not conceived to be,
this.*

When an official draft text of ACTA was finally released in April 2010 and critical
comments began to multiply, the negotiating states decided to finalize the text and
move to quick adoption. That decision was clearly premature. When several countries

signed ACTA in October of 2010 the public debate on it had barely begun.

3 “Please be advised that the documents you seek are being withheld in full pursuant to 5 U.S.C.

§552(b)(1), which pertains to information that is properly classified in the interest of national
security pursuant to Executive Order 12958.” Letter of March 10, 2009, from the Office of the US
Trade Representative in response to a US Freedom of Information Act request for electronic copies
of documents relating to ACTA trade negotiations.

See: Draft Opinion of the Committee on Civil Liberties, Justice and Home Affairs on ACTA, supra
note 30.

36
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Precipitous Action on Issues of Great Importance

Supporters of ACTA argue is that a lot is at stake because it is so vitally important
to protect intellectual property rights.”” It is undoubtedly true that a lot is at stake,
but this is all the more reason to get the process right. Much is at stake not only
in economic terms related to intellectual property rights, but also in terms of the
potential human rights implications of the treaty.

The draft report of another European Parliament Committee on ACTA stresses
that too much is at stake to rush prematurely into an unbalanced approach to these
complex issues as ACTA does:

... your Rapporteur believes that ACTA comes at a very premature stage and a
possible adoption of the Treaty would essentially freeze the possibility of having a
public deliberation that is worthy of our democratic heritage.*

The active participation of representatives of key sectors of civil society on both
sides of this issue was needed. The delegations representing the negotiating states
were simply not in a position to recognize and address the potential human rights
implications of the stronger intellectual property protections they clearly favored.

Inadequate Precaution Regarding the Possible Negative Effect on Human Rights
Worldwide

ACTA cannot be properly evaluated in isolation from the broader context of the
global struggle for human rights. The potential effects of any legislative text should
be considered in “holistic context.” Under international environmental law* a
precautionary principle applies to actions which may have severe detrimental effects
upon the environment. A similar precautionary approach should arguably apply to
actions which may endanger human rights. Although ACTA itself may not require
actions in violation of fundamental human rights, it could provide states with a
pretext for violating them. ACTA would require states to protect admittedly difficult-
to-protect intellectual property rights in cyberspace as in the physical world. Were
ACTA to be adopted by governments around the world, some might invoke it as
justification for repressive enforcement measures that the US and EU states themselves
would never tolerate.

The ACTA negotiating states are among the world’s leaders in promoting inter-
national human rights. Their efforts in this regard have been critically important. In

% “Ron Kirk, the U.S. Trade Representative, said in October that protecting intellectual property

was ‘essential to American jobs in innovative and creative industries’ and that the treaty ‘provides a
platform for the Obama administration to work cooperatively with other governments to advance
the fight against counterfeiting and piracy.” Jolly D. Intellectual Property Pact Draws Fire in
Europe, supra note 28.

See: Draft Opinion of the Committee on Civil Liberties, Justice and Home Affairs on ACTA, supra
note 30.

See: Improving the Quality of Law Factor in Finland, supra note 32 at p. 634.

On the Precautionary principle as applied to detrimental effects upon public health, see, for
example, European Court of Human Rights. Tatar C. Roumanie. App. No. 67021/01, January 27,
2009.
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negotiating ACTA, they did not set out to undermine international human rights,
yet such a result could be an unintended consequence of the treaty. It would be a sad
and perverse development if efforts to promote human rights world-wide were to be

inadvertently undermined by the ACTA treaty.

The Future of ACTA

On July 4, 2012 the European Parliament voted overwhelmingly to reject ACTA".
Without European participation, it is doubtful whether the treaty will ever receive the
six ratifications it needs to enter into effect®? even for those states (if any) which may
finally decide to ratify it.

Conclusion

The entertainment industry has every right to seek better international standards and
enforcement procedures on digital counterfeiting, but these must first be agreed to,
preferably after an open, transparent and global debate about the values concerned.
Instead, the process and approach taken in negotiating ACTA violated basic principles
of legislation, and could scarcely have been expected to produce law of an acceptable
quality. This problem would be serious indeed even if the law concerned were national
legislation. Since ACTA purports to set standards at a “plurilateral” level, it could be
doubly dangerous

ACTA attempts to replicate the rules and enforcement approaches used to combat
trade in physical counterfeit goods and to extend them, essentially unmodified, to
electronic file-sharing.® It may well be both necessary and appropriate to apply these
standards to the new domain of cyberspace, but not without carefully adapting them
to the unique circumstances which prevail there.

The fundamental lesson of ACTA on the quality of law is that some proposed
international standards are simply not ripe for vertical integration into national, or
even regional, legal orders.
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Introduction

The existence of the myriad of rules and regulations concerning civil proceedings
can be explained by the fact that this procedure encompasses an extensive group of
issues, which in turn results in the multiplicity of norms. Such a situation can cause
difficulties in fully resolving any particular case, and as a result, the decision itself
may be erroneous. Moreover, the party may live with a belief that the proceedings
were unjust, did not fulfil their expectations and are not a reflection of the true
application of the provisions of the law. We know from experience that the errors in
the proceedings that result from an improper understanding of the existing provisions
of the substantive and procedural law, cannot be completely eliminated. This effect
is further enhanced by lack of clarity within the laws themselves, and the legislative
errors often brought about by the rush connected with the necessity of keeping up
with the progressing juridical dominance in social life’.

Among the reasons inducing erroneous decisions are mistakes in argumentation.
These occur mostly on the legal or factual plains, with the addition of defects in
the proceedings themselves. A special case of wrong argumentation are violations of
law which involve the application of non-existent provisions or non-application of
existing provisions by the court’. In order to avoid the above-mentioned situations,
there is a possibility to review the correctness of all decisions by the court of the
second instance, in appellate or complaint proceedings. The appeal of any decision is
initiated by a review, to which each authorised person is entitled, and the function of
appeal itself is closely connected with the legal proceedings of the court. Its purpose
is the verification of the decisions issued by the court of the first instance, which
should lead to the confirmation of their correctness, or the issuing of fault-free and
error-free decisions. The appeal of a decision can be also be important in providing
the uniformity of the application and interpretation of the law, which constitutes one

1

Ereciniski T. Apelacja w postgpowaniu cywilnym. Warszawa: Lexis Nexis, 2009, p. 13.
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Aklejak A. Apelacja w procesie cywilnym. Krakéw: Platan, 1994, p. 3.
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of the pillars of a properly functioning justice system in a democratic state that is run

under the rule of law?.

Appeal in civil procedure

The parties of the proceedings are granted the possibility to demand a change or
reversal of the issued decisions (if they were perceived as being erroneous), in order
to reach the truth and just resolution. The admissibility (possibility) of such a claim
is part of the contestability of the decision. The means by which this possibility is
realised, is called the means of appeal®.

The location of the appeal and complaint in the same section of the Code of Civil
Procedure’ is not accidental. They constitute the basic means of appeal of judicial
decisions. The difference between these two means lies in the criteria of the ruling of
the court.

According to a Polish Dictionary of Foreign Terms®, the word “apelacja” (appeal)
comes from the Latin appellatio, and means ‘to refer to the court of a higher instance
for a judicial review, in order to change the decision’. The word refers to the most
important means of contestability of judicial decisions in the Roman law, which
was the appellatio’. Moreover, it corresponds to derivative homonyms in foreign
civil proceedings, for example French (appel), Italian (apello), Spanish (apelacion),
Portuguese and Brazilian (apelagao) and English (appeal)®. The provisions concerning
appeals (Art. 367-391 of the Code of Civil Procedure) and complaints (Art. 394-398
of the Code of Civil Procedure) were placed by the legislators in the same section —
the means of appeal.

By performing an analysis of the provisions concerning appeals and complaints,
the basic conditions for their lodging can be distinguished. The first and foremost
condition is the existence of a decision of the court of the first instance which is
encumbered with errors. The lack of such a decision means the inadmissibility of
the means of appeal, as there is no basis to contest, therefore there is no decision
which would be the subject of the review and could be changed or repealed®. Polish
jurisprudence contains the term of the so-called non-existent decisions (sententia
non existens), which were issued, but contain errors that deprive them of their legal

Ereciniski T. Apelacja w postgpowaniu cywilnym. Warszawa: Lexis Nexis, 2009, p. 16.
“ Bladowski B. Metodyka pracy sedziego. Krakéw: Zakamycze, 1999, p. 250.
5 Code of Civil Procedure, Act of 17 November 1964. journal of Laws, 1964, No. 43, item 296, as

amended.
¢ Latusek A., Puchalska I. Praktyczny Stownik Wyrazéw Obcych. Krakow: Cyklada, 2003, p. 44.
7 Litewski W. Rzymski proces cywilny. Warszawa — Krakéw: PWN, 1988, p. 96.
Broniewicz W. Apelacja, kasacja i skarga kasacyjna w postgpowaniu cywilnym (Problematyka
terminologiczna). Paristwo i Prawo, 1999, No. 3, p. 55.

Jodtowski J., Resich Z., Lapierre J., Misiuk-Jodlowska T., Weitz K. Postgpowanie cywilne. Warszawa:
PWN, 2009, p. 474.
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existence, while the term of the non-existence of a decision is applied to situations
when a decision has not been issued at all'.

Then, there has to be a legally ascertained possibility to lodge a means of appeal.
The legally ascertained possibility can be understood as the grounds for the means
of appeal in the legislation. The subject lodging the appeal must show legal interest
in the contestability of the decision, as this will constitute an entitlement to being
a party in the given proceedings. The legal interest is a result of the connection
between a given factual state and a norm of the substantive law, which grants the
entitlement to demand a substantive resolution of the case. The doctrine features a
rather controversial matter concerning the impact of the existence of a grievance (the
so-called gravamen) of the appellant on the admissibility of the means of appeal. The
legal interest and grievance are closely connected, as the realisation of the legal interest
is conducted through the contestation of the existing decision, which the entitled
person deems as unjust. An important formal condition of the means of appeal is
their lodging in a legally assigned form — in this case, a court letter. In principle, the
legislator specifies that the court letter concerning the appeal should meet not only
the general formal conditions specified for every court letter (Art. 126 § 1 of the
Code of Civil Procedure), but also specific conditions established for every appeal'’.

The condition for admissibility of the means of appeal, resulting from the provisions
of the code, is also their lodging within a period specified in the Act. The lodging
of an appeal or complaint is a procedural step. This can only be performed by a
legally authorised person. It constitutes an authorisation to lodge a means of appeal,
in accordance with the provisions of the law, allowing the participation in the
given proceedings or the performance of a specific procedural step. The indicated
conditions are common to both appeals and complaints, however, failure to meet one
of them, means the rejection of a given means of appeal. Moreover, they are identical
for both legal and non-litigation proceedings. No discrepancies have been observed
concerning the conditions of lodging and resolution of the means of appeal in both
of these proceedings'.

The purpose of the appeal is to contest the substantive decision of the court of the
first instance. This will essentially lead to another review of the case by the court of
the second instance, as an effect and in the scope of the complaint of the party. The
Supreme Court very accurately commented on the existence of the review function,
that the appeal proceedings, despite being substantive proceedings, are actually of a
review nature. The court of the second instance, thanks to its review capabilities, is
supposed to, not only verify the correctness of the issued decision as to the substance

Miaczyriski M. Faktyczne i prawne istnienie orzeczenia w sadowym postgpowaniu cywilnym.
Zeszyty Naukowe Uniwersytetu Jagielloriskiego, 1972, No. 55, p. 103.

Jodlowski J., Resich Z., Lapierre J., Misiuk-Jodlowska T., Weitz K. Postgpowanie cywilne. Warszawa:
PWN, 2009, p. 475.

Zieliiski A. Zwyczajne $rodki zaskarzenia w postgpowaniu nieprocesowym. Monitor Prawniczy,
2001, No. 2, p. 48.

'3 Supreme Court Decision of 16 May 2006, I PK 2010/05. Monitor Prawniczy, 2006, No. 11,
p- 593.
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and legal terms, but also to strive to reach their own factual conclusions. This should
result in a just judgment, free from errors and circumstances for appeal. The Supreme
Court, in one of their decisions, showed that the appeal proceedings, despite being a
review and countermand procedure, maintains the nature of the initial examination
proceedings. Therefore, the court of the second instance has complete jurisdictional
freedom, limited only by the scope of the appeal'.

Devolution and suspension are characteristic traits of appeals. The devolution of a
means of appeal (appeal) indicates that its lodging will transfer the examination of the
case to the court of higher instance. This concept is closely connected to the existence
of higher instances in the civil proceedings, and it constitutes an obligatory trait of
the concept of appeals. This cannot be said about complaints, as specified in Art.
395 § 2 of the Code of Civil Procedure. Suspension, on the other hand, works by
delaying the issued decision’s becoming final after the lodging of an appeal®.

An appeal is a means of contesting a ruling present not only in Polish law. A similar
means of appeal is also present in the Austrian structure of the civil proceedings,
under the name of Berefung. An appeal can be lodged there against any decision of
the court of first instance. The Austrian jurisprudence specifies groups forming the
basis of an appeal: the basis of invalidity (Nichtigkeitsgriinde), substantial procedural
defects (wesentliche Verfahrensmingel), invalid factual examination (unrichtige
Sachverhaltsfeststellung), as well as invalid interpretation of the law (unrichtige
rechtliche Beurteilung)'.

The role of an appeal in light of the Polish regulations is very important for the
correctness and reliability of the justice system. Through another review of the factual
findings, an appeal should lead to a just ruling based on the facts of the case, therefore
eliminating the unjust decision, and consolidating a feeling of justice, independence
and stability of the judicature.

The development of the modern appeal system

During the interwar period, as well as the post-World War II period, Poland had a
system consisting of three instances of the courts of common law. In it, appeal and
complaint were the common means of contesting a decision. The situation changed
drastically with the introduction of the amendment to the Code of Civil Procedure
of 20 July 1950, changing the regulations of civil proceedings'. It introduced three
types of courts: district, voivodeship and the Supreme Court, which were territorially
accommodated to the administrative division of the country. What is more, a change
to the system of appeals in civil proceedings was introduced and, at the same time,

4 Supreme Court Decision of 15 February 2006, IV CK 384/05. Not published.

Hanausek S. Orzeczenie sadu rewizyjnego w procesie cywilnym. Warszawa: PWN, 1966, p. 12.
Rechberger W. H., Simotta D.-A. Grundriss des 6sterreichtsen Zivilprozessrechts. Erkenntnis-
verfahren. Wien: Iuris, 2009, p. 534.

Act of 20 July 1950, on the change of regulations in civil proceedings. journal of Laws, 1950,
No. 38, item 439.
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a uniform two instance system was implemented. As a result of these changes, the
system of appeals was transformed, through the ex novo codification. Moreover, the
idea of revision was introduced to replace appeal as the basic means of appeal to
contest the decision on the merits of the case.

Revision, as practiced, was a mixed, cassation-revision means with a hint of appeal and
an element of formality. In the Polish system, it constituted a new means of appeal,
serving as a repressive countermeasure for the errors in judicial decisions, by way of
repeal or change of those decisions in the proceedings before the court of second
instance. The court of appeal was, therefore, a review and supervisory institution with
the ability to issue a reformatory ruling'®.

In the 1960s work was undertaken towards creating a new Code of Civil Procedure.
This came into force as of 1 January 1965, and resulted in a novelisation of the
instance system. The Codification Committee discussed “(...) the issues of the means
of appeal, as the regulation of the system of appeals has a profound significance for
the whole civil procedure. Maintaining two basic means of appeal — revision and
complaint — they were divided in such a way that the revision was applicable in
regard to substantive decisions, while complaint was applicable in cases of specific
judicial decisions and orders of the Presiding Judge™ [quotation originally in the
Polish language].

Revision was, thus, a limited means of appeal against substantive decisions, and was
enacted only in the specific circumstances resulting from Art. 368 of the Code of
Civil Procedure, in force at that time. The basis for the lodging for revision could
also be the violation of the substantive law through its improper application or
invalid interpretation. Additional reasons for the application of revision could be
the invalidity of the proceedings, improper examination of the factual circumstances
relevant to the case, as well as contradiction of the material findings of the court with
the content of gathered evidence. Revision could also be applied in other procedural
infringements which could have had influence on the final outcome of the case.
Moreover, the revising party could base his demand for revision on new facts and
evidence which he could not use during the proceedings before the court of first
instance. However, the revision court was not allowed to investigate beyond the scope
of the review, which was set by the legislative basis of the revision.

An important tenet of the revision system was the limitation of the possibility of
the court making its own factual findings. The Code of Civil Procedure of 1964
implemented the rule of the material truth in the civil proceedings through the
possibility of basing the appeal on new facts and evidence. According to Art. 385 of
the Code of Civil Procedure, in its former wording, the revision court examined the
case on the basis of factual findings used in the proceedings before the court of first
instance, however it also took into account generally known and stated known facts,
as well as the circumstances justifying the invalidity of the proceedings™.

18 Bladowski B. Srodki odwolawcze w postgpowaniu cywilnym. Warszawa: PWN, 2008, p. 19.
Y Ibid.
2 Ereciniski T. Apelacja w postgpowaniu cywilnym. Warszawa: Lexis Nexis, 2009, p. 47.



Section of Public Law 119

When, as a result of the witness testimonies and the hearing during the revision
proceedings, there were contradictions in the factual findings, the revision court
repealed the judgment appealed against and transferred the case to the court of the
first instance for a second examination. The revision court could, however, change
the issued judgment and proclaim a decision as to the case, if a violation of the
substantive law was observed, or in relation to other infringements, if there were
sufficient grounds for the resolution of the case in the findings of the revision
proceedings®.

The development of the new legal and political system of the Republic of Poland
after 1989 and the start of negotiations with the European Union brought about new
changes in the Code of Civil Procedure. The work undertaken by the Codification
Committee resulted in the amendment of the Code of Civil Procedure of 1 March
1996%. This stipulated a reform of the system of appeals, transforming it into a three
instance system?®.

The amendment introduced appeal, in place of revision, as a basic, renovative means
of appeal. It was the so-called ‘full appeal’ (cum beneficio novorum). It was modified
by the limitation of new facts and evidence which the party could present in the
proceedings before the court of first instance, unless the need to present those arose
at a later time. Such a means of appeal was less formal and had a more reformative
character®.

The introduction of appeal as a means of contesting a court’s ruling to the second
instance, corresponds to the change in the structure of the courts of common law
introduced in 1990, which created the courts of appeals. Through the elimination of
potential errors in the decisions of the lower courts, the judgments of the courts of
appeals allowed, simultaneously, limits to be placed upon the scope of the cassation
review, performed in the third instance by the Supreme Court™.

The structure of appeals prevented the proceedings from being excessively long, did
not allow the parties to unnecessarily prolong the proceedings and forbade both
parties from lodging new claims. The purpose of the appeal was to examine the case
in the same scope as it was supposed to be examined before the court of first instance.
The court of second instance, through a second substantive examination, was to fix
the errors and mistakes committed by the court of first instance, as well as any faults
resulting from the actions of the parties of the proceedings. Therefore, it can be said
that the appeal proceedings constituted an extension of the proceedings conducted by
the court of first instance. However, the appeal proceedings may examine the totality
of the case, not only what has been established as part of the proceedings before the

21
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first instance. The court of appeals, as with the court of first instance, is entitled to
decide upon the facts and apply the legal norms, while at the same time, it serves to
ensure the correctness of the proceedings conducted in the lower court™.

The purpose of the appeal was to mobilise the parties of the proceedings in the first
instance to present all gathered evidence, through enabling the court of the second
instance to ignore new facts and evidence, if the party could present them in the
proceedings before the court of first instance. The rule was to concentrate all evidence
before the court of first instance, which in the system of a full appeal, leads to the
limitation of the “novelty law” (Art. 381 of the Code of Civil Procedure)?.

The Act of 24 May 2000% introduced a significant amendment, as along with the
addition of small claim proceedings, an institution of “small claim appeal” appeared.
In cases examined in the new separate proceedings (small claim proceedings), a
contradiction has been introduced, on one hand formalising the appeal proceedings,
and on the other, simplifying the proceedings (for example, the examination of an
appeal by one judge, mostly during a closed door session and the waiving of the right
to lodge an appeal) *.

The changes to the appeal concerned, inter alia, Art. 368 of the Code of Civil Procedure
and were aimed at the specification of its formal and structural requirements and the
manner of determining the value of the subject of the appeal. Art. 378 § 1 of the
Code of Civil Procedure in its new reading, stated that the decision pertaining to the
uncontested part remains legally valid. Furthermore, the court of the second instance
had the capability of determining the proceedings as invalid, but only within the
scope of the appeal. The findings of the appeal, however, did not apply to determining
the scope of the examination by the court of second instance (Art. 378 § 1 of the
Code of Civil Procedure). Hence, an amendment was introduced, the purpose of
which was to prevent unnecessary repeals issued by the court of the second instance,
therefore, forcing them to issue substantive decisions in accordance with the purpose

of the appeal.

Amendments were also applied to the regulations concerning the withdrawal of an
appeal. If an appeal has been withdrawn, the appeal proceedings were discontinued.
The scope of the court’s jurisdiction is expressed by the maxim tantum devolutum,
quantum appelatum® — “The appeal must be examined in respect to the same
questions examined in the first instance.”

% Ereciriski T. Apelacja w postgpowaniu cywilnym. Warszawa: Lexis Nexis, 2009, p. 50.

77 1Ibid, p. 51.
% Act of 24 May 2000, on the amendments to the acts — Code of civil procedure, act on registered
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officers and enforcement. Journal of Laws, 2000, No. 48, item 554.
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Another flurry of amendments to the Code of Civil Procedure came about during
the years 2004-2005. For the most part, changes made at that time did not have any
significant impact and mostly maintained the previous form of the appeal. However,
the Act of 2 July 2004°? contained a new Art. 3701 of the Code of Civil Procedure,
which gave the courts the ability to reject appeals, without requiring any corrections
to be made*. Additionally, changes concerning the routine argumentation of an
appeal decision were made around this time.

The amendment of 22 December 2004* restored the two instance system. The
scope of the admissibility of the appeals and the requirements for the professional
litigation attorneys has been increased and the duty to provide the courts argument
for any decision was limited. The possibility of staying the execution of a legally valid
judgment issued by the court of second instance, for which a cassation appeal has
been lodged, was taken into account®.

Complaint in civil procedure

The main purpose of civil proceedings is the substantive examination and resolution
of a civil case. During the proceedings, a court resolves a series of incidental matters
concerning the course of the proceedings themselves. While they may not directly
impact the form of the decision on the merits of the case, their implementation
ensures a formally proper course of civil proceedings. The discussed interlocutory
proceedings are independent in relation to the main proceedings in that they end
with the issuing of a separate judgment in the form of a resolution or an order of a
Presiding Judge. The judgment falls under the review of the court of higher instance
in those cases, in which the legislator anticipates its susceptibility to complaints®.

Complaint is the second, next to the appeal, basic means of contesting a court ruling.
Complaint is applicable to the court’s decision pertaining to the proceedings, that is
the orders of the Presiding Judge mentioned in Art. 394 § 1 and Art. 3941,2 of the
Code of Civil Procedure as to the final decisions of the court of first instance. The
legislative control of complaints has been limited to the determination of necessary
discrepancies, with the assumption that the regulations of appeal proceedings apply
to the rest.

32 Act of 2 July 2004, on the amendments to the acts — Code of civil procedure and other Acts.
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In Polish law, the purpose of the appeal and complaint is similar. The parties are
entitled to both of these means of appeal for the purpose of the protection of their
interest in the scope it was violated or endangered. Furthermore, a common trait of
both of these means is the applicability of suspension. This prevents the becoming
final of the issued judgment until such time as the last means of appeal is examined.

Complaint is a relatively devolutive means of appeal. This means that its lodging will
not always result in the examination of the case by the court of higher instance than
the one that issued the judgment. According to Art. 395 § 2 of the Code of Civil
Procedure, if a complaint stipulates the invalidity of the proceedings or is clearly
justified, the court that issued the judgment may, during a closed door session,
without handing over the acts to the court of second instance, repeal the contested
judgment and re-examine the case as needed®.

The development of the modern complaint system

Since 1 July 1996, a complaint can appertain to the Supreme Court. This could
happen, at first only by the decision of the court of second instance to repeal the
cassation, but ever since 1 July 2000, can also come about due to other final decisions
that this court has made in regard to certain case proceedings. The complaint is,
however, a special non-devolutive means of appeal, examined by the institution of
first instance®.

Since 3 May 2012, a significant novum has been introduced into the Code of Civil
Procedure. This is in the form of an incorporated possibility to appeal against the
decision of the court of second instance in repealing the judgment of the court of first
instance and referring the case for re-examination. Therefore, the new Art. 3941 § 11
of the Code of Civil Procedure stipulates, that the case will be referred to, and the
complaint will be examined by the Supreme Court, if the court of second instance
repealed the judgment of the court of first instance. The Act does not, however,
stipulate the kind of cassation decision of the court of second instance which should
be issued if the case has been referred for re-examination. The lodging of a complaint
against the decision referring the case for re-examination is a special kind of means of
appeal. The introduction of a possibility to verify the decisions referring the case for
re-examination should be viewed as a positive step, as this system was used excessively
in practical application.

The amended® Art. 3942 of the Code of Civil Procedure, in effect as of 3 May
2012, allows the complaint to be applied in a much bigger scope than before. This
amendment is primarily connected with the unfortunate and raising many doubts

implementation of the decision of the Constitutional Tribunal of 27 March 2007, file
ref. No. SK 3/05 (OTK-A 2007, No. 3, item 32), into the Code of Civil Procedure,

38 Marszatkowska-Krze$ E. Postgpowanie cywilne. Warszawa: PWN, 2008, pp. 404-405.
% Broniewicz W. Istota i rodzaje zazalenia w postgpowaniu cywilnym. Warszawa: PWN, 2008, p. 18.
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Laws, 2001, No. 233, item 1381.
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introduced in the Act of 19 March 2009, on the amendments to the Code of Civil
Procedure (Journal of Laws No. 69, item 592). In place of the complaint to the
Supreme Court, restricted to the decision of the court of the second instance, “on
the costs of the proceedings, which were not included in the decision of the court
of first instance” [original quotation in the Polish language], a solution has been
implemented into the Code of Civil Procedure allowing lodging a complaint against
some of the decisions of the court of second instance, to a different panel of judges
of that court (horizontal appeal). This kind of appeal encompasses decisions specified
in Art. 3942 § 1 of the Code of Civil Procedure concerning the conviction to a
fine or the adjudgment of a compulsory appearance and arrest, with the exclusion of
decisions issued as part of the examination of the complaint.

It was decided that the nature of these decisions, which directly concern the civil
rights and liberties, requires the implementation of a possibility to appeal against
them beyond the constitutional standard specified in Art. 78, sentence 1, of the
Constitution of the Republic of Poland*'. At the same time, it was decided that these
decisions do not require the engagement of the Supreme Court. In accordance with
the above-mentioned decision of the Constitutional Tribunal, file ref. No. SK 3/05,
and a decision of the Constitutional Tribunal of 2 June 2010, file ref. No. SK 38/09
(Journal of Laws No. 109, item 724), Polish law implemented the possibility to appeal
against the decision of the court of second instance, in relation to the reimbursement
of the costs of the proceedings and the decisions of the court of second instance on
the dismissal of the claim to disqualify a judge. However, this is applicable only if the
parties of the case are entitled to a cassation appeal®.

Conclusion

The main tenet of civil proceedings is the examination of a civil case by an independent
court and the issuing of a judgment based on factual findings consistent with the
truth and existing provisions of the substantive law. Therefore, the legislator grants
the individual a legal cover and guarantees a reliable examination of the case. The aim
of the court of first instance is the pursuit of careful and inquisitive examination of
factual findings, and, as a consequence, the resolution of an existing dispute between
the parties. According to the basic rules of civil proceedings, each citizen is entitled to
a public examination of a case by the court.

The legislative regulation of the means of appeal (appeal and complaint) in the Polish
civil procedure underlies their significance in the context of the realisation of the
right to a fair trial by a reliable and just examination of the case by an independent

41 The Constitution of the Republic of Poland of 2 April 1997. Journal of Laws, 1997, No. 78, item
483, amendment of 2001, No. 28, item 319 in art. 78 sentence 1 states: “Both parties have the
right to appeal the judgements and decisions issued by the first instance” [original quotation in the
Polish language].

4 Marszatkowska-Krze E., Gil 1., Gil P Zasadnicze kierunki zmian w kpc wprowadzone przez

przepisy ustawy z 16.9.2011 r. Edukacja Prawnicza, 2012, No. 3, p. XII.
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court. A detailed analysis of the formal and substantive requirements of the means of
appeal allows for the belief that they constitute a successful antidote for errors and
mistakes which may arise in the proceedings before the court of first instance.

The appeal, for many years, was subject to many amendments and alterations, so
that today it has now become a basic means of appeal,— purpose of which is to renew
and complete the examination of the proceedings in the scope necessary to review
the correctness and legitimacy of the appeal by an authorised entity®. The changes
concerning complaints are connected mainly with the extension of the catalogue of
cases against the decisions of which, a complaint can be lodged, especially in relation
to the court of second instance®.

The implementation of amendments concerning appeals and complaints is fully
justified in every democratic state under the rule of law, the political and economic
system of which undergoes changes. What is more, those changes are a result of
an assumption that a mistake of the court of first instance is “human”, while the
possibility for its amendment must be realistic and available.
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The issue of legal sources within the law of the European Union (EU) always has
been a complicated one. If in the legal system of one particular state legal acts usually
can be arranged in a more or less strict hierarchical system, then in the EU law such
system is much more vague and harder to outline. Reasons for this are rooted in the
specific nature of the EU itself, balancing between the international organization and
the federative state, as well as in the necesity to merge diferent legal traditions of 27
diferent Member States into the single legal system. And the Lisbon treaty, although
made some changes here, didn’t add much clarity either. Therefore the aim of the
paper is to summarize and briefly analyze the system of legal acts within the EU and
to evaluate impact of the Lisbon treaty on that system.

The paper consists of three parts. First part provides an overview on the traditional
system of legal acts as it was before the Lisbon treaty. Second part focuses on the
changes the Lisbon treaty added to that system, in particular, on the concepts of
legistlative and non-legislative acts and delegated and implementing acts as they are
laid down in the Art. 289-291 of the Treaty on the Functioning of the European
Union (TFEU). Finally, third part briefly touches on other related problems in the
Lisbon treaty — on the concept of the “regulatory act” in the Art. 263 of the TFEU.

Pre-Lisbon system of legal acts in the EU

Traditionally distinction all legal acts in the EU are divided in two distinctive groups —
acts of the primary law and secondary law.

Acts of primary law

Formally the EU doesn’t have single legal act called “constitution”. Instead there
are several international treaties, concluded between the Member States of the EU,
that function as a legal foundation of the EU. Those international treaties usually
are referred to as a “primary law” of the EU and they include three treaties: TFEU,
Treaty on European Union and the Treaty Establishing a European Atomic Energy
Community (which is still in force as a separate treaty). Also part of the primary law
are protocols, annexes and declarations that are attached to the treaties to elaborate
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details, often in connection with a single country, without being in the full legal text.
Those acts of primary law, similarly to the constitutions in the traditional sense of the
word, include general political aims of the EU and describe main competences of the
EU and its institutions. Also the legal force of those acts is higher than those of the
secondary law since the acts of the primary law carry the direct will of the Member
States and serves as a legal foundation of the EU.

Acts of secondary law

Secondary laws are adopted by the European institutions in order to exercise the
Union’s competences on the basis of the acts of primary law. Their main forms of
those acts are listed in the Art. 288 of the TFEU. These are regulations, directives,
decisions, recommendations and opinions.

Regulations have general application, are binding in their entirety and are directly
applicable in all Member States. The regulations must be complied with fully by those
to whom they apply (private persons, Member States, EU institutions). Regulations
apply directly in all Member States, without requiring a national act to transpose
them. Even more, Member States are precluded from adopting measures that would
somehow modify rights and duties provided in the regulation.’

Directives are binding as to the result to be achieved upon the Member States to
whom they are addressed. In order to ensure that the objectives of the directives are
achieved, an act of national implementing measure by national legislators is required
by which national law is adapted to the objective laid down in the directives. Since
the Member State is bound only by the objectives laid down in the directive, it has
some discretion in transposing directive into the national law and can take into
account specific national circumstances. Directive must be transposed in the form of
binding national law which fulfils the requirements of legal certainty and legal clarity
and establishes a position whereby individuals can rely on the rights derived from the
directive.?

Decisions are binding in their entirety. Adresees of the decions may be Member States
or natural or legal persons. Decisions serve to regulate actual circumstances between
specific entities addressed in the decision.?

Recommendations and opinions have no binding force, which means that they
function as a “soft law” and do not establish any rights or obligations for those to
whom they are addressed, but do provide guidance as to the interpretation and

' Judgment of the Court of Justice of the European Union (CJEU) in the case 50/76 Amsterdam
Bulb [1977] ECR p. 137.

2 On directives in more details See, e.g.: Prechal S. Directives in EC Law. 2nd ed. Oxford: Oxford
University Press, 2006.

> Craig P, Burca G. EU Law. Text Cases and Materials. 5th ed. Oxford: Oxford University Press,
2011, p. 105.
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content of the EU law.* Additional forms of soft-law are used in the EU institution"'s
practice, too.’

Previously, before the Lisbon treaty amendments, there were more forms of the
secondary law because of the three pillars stucture of the EU law. Since the Treaty of
Lisbon abolished three pillar structure, the legal instruments of the old ‘third pillar’
(police and judicial cooperation in criminal affairs), namely the framework decision
and the conventions, were removed from the classification of EU legal acts. After
the Lisbon treaty in all areas covered by the EU competence the EU institutions will
only adopt the legal instruments listed in the Art. 288 TFEU. The only exceptions
are common foreign, security and defence policies (former second pillar), which will
continue to be subject to intergovernmental procedures. Instruments which may be
adopted to achieve these policies shall retain their political nature but have a new
classification: pre-Lisbon common strategies, common actions and common positions
will be replaced with “general guidelines” and by “decisions defining” actions
to be undertaken and positions to be taken by the EU and arrangements for the
implementation thereof.®

Finally, the EU may, within the sphere of its competence, conclude international
treaties with other actors of the international law. More specifically, the Art. 216
of the TFEU provides that “the Union may conclude an agreement with one or
more third countries or international organisations where the Treaties so provide or
where the conclusion of an agreement is necessary in order to achieve, within the
framework of the Union’s policies, one of the objectives referred to in the Treaties, or
is provided for in a legally binding Union act or is likely to affect common rules or
alter their scope”. The treaties thus concluded by the Union are binding on the Union
institutions and the Member States pursuant to the Art. 216(2) of the TFEU and
are an integral part of the EU law. International treaties, concluded by the EU, have
higher legal force then other forms of the secondary law.”

4 Trubek D., Trubek L. Hard and Soft Law in the Construction of Social Europe: the Role of the
Open Method of Coordination. European Law Journal, Vol. 11, 2005, No. 3, p. 344.

On that See, e.g.: Wyrozumska A. Informal Instruments in European Community Law. Law
and Justice. Special edition, 2005; pp. 43-50; Lefevre, S. Interpretative communications and
the implementation of Community law at national level. European Law Review. Vol. 29, 2004,
pp- 809-10; Klabbers J. Informal instruments before the European Court of Justice. Common
Market Law Review, 1994, Vol. 31, pp. 997-1009.

Piris J. C. The Lisbon treaty. Alegal and political analysis. Cambridge: Cambridge University Press,
2010, pp. 420-423. See also generally: Keukeleire S., MacNaughtan J. The foreign policy of the
European Union. Hampshire: Palgrave Macmillian, 2008.

Generally on the statuss of the international law in the EU law See, e.g.: Burca, G. The EU, the
European Court of Justice and the International Legal Order after Kadi. Harvard International Law

Journal, Vol. 1, No. 51, 2009.
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New typology of legal acts in the EU: Art. 289-291 of the TFEU

Prior to the Lisbon treaty, there was certain ambiguity regarding hierarchy of
norms amongst the acts of the secondary law, because the above mentioned acts
like regulations or directives might have been adopted directly by the EU legislative
bodies (i.e., European Parliament and Council of Ministers) as well as by the EU
Commision. The Lisbon treaty and its authors “felt that it was desirable in terms of
simplicity, democratic legitimacy, and separation of powers to have a more definite
hierarchy of norms™ and therefore introduced concepts of legislative acts, delegated
acts and implementing acts.

Legislative and non-legislative acts

Firsty, clear distinction between legislative and non-legislative acts has been made
in the Art. 289(3) of the TFEU, which states that “legal acts adopted by legislative
procedure shall constitute legislative acts”. Therefore all above mentioned acts of
secondary law, if they are adopted in the legislative procedure, as prescribed by the
Art.289 of the TFEU, are to be considered as legislative acts, irrespectively of their
content or form.” Therefore the main purpose of the statement “legal acts adopted by
legislative procedure shall constitute legislative acts” is to separate acts of the European
Parliament and the Council of Ministers, which are acting as main legislators in the
EU, from the acts of the EU Commission.

Delegated and implementing acts

Furthermore, as regards law-making activities of the EU Commission, the Lisbon
treaty establishes two separate ideas and separate procedures, distinguishing between
delegated acts and implementing measures. The Art. 290 of the TFEU describes what
is meant by delegated acts: “A legislative act may delegate to the Commission the
power to adopt non-legislative acts of general application to supplement or amend
certain non-essential elements of the legislative act. The objectives, content, scope and
duration of the delegation of power shall be explicitly defined in the legislative acts.
The essential elements of an area shall be reserved for the legislative act and accordingly
shall not be the subject of a delegation of power.” Next article in the TFEU, Art. 291,
explains implementing acts: “Where uniform conditions for implementing legally
binding Union acts are needed, those acts shall confer implementing powers on the
Commission”. Thus the new system makes a clear separation between tasks delegated
to the EU Commission that only require pure implementation, implementing acts,
and those that allow the Commission to amend, supplement or delete non-essential
elements of the legislative act, delegated acts.!

8 Craig P, Burca G. EU Law. Text Cases and Materials. 5th ed. Oxford: Oxford University Press,
2011, p. 103.

? Craig P, Burca G. EU Law. Text Cases and Materials. 5th ed. Oxford: Oxford University Press,
2011, p. 104.

1 Hardacre A., Kaeding M. Delegated and Implementing Acts: The New Comitology. EIPA Essential
Guide. 4th ed., 2011, p. 29.
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The new clasification of the acts of secondary EU law, as provided by the Lisbon treaty
amendments, quite resembles practice of many national systems. In these systems, we
have three different legal situations:

* cases in which the legislator acts in his own field of competence: these are the
laws;

* cases in which the executive acts in his own field of competence: these are
executives acts stricto sensu or ministerial decrees;

* cases in which the executive acts in the field of competence of the legislator
(either following an explicit delegation of powers or on its own initiative (in
French, these acts are named “ordonnances” and in Italian “decreti-legge o
decreti legislativi”)."

Applying that analogy to the EU law after Lisbon, we have legislative acts, delegated
acts and implementing acts.

On procedural level those changes are quite revolutionary, since in relation to
delegated acts, Lisbon treaty abolished commitology system. Those changes are a
sharp deviation from past practice — the EU Commission now presents its delegated
act directly to both legislators at the same time without first passing via a committee.
The legislators will then both have a time determined by the basic act to oppose the
act on any grounds. Compared to the pre-Lisbon situation a number of innovations

need to be highlighted:

* No horizontal framework: The first major innovation is that there is no
horizontal framework to cover delegated acts so the legislators will be free to
set the objectives, scope, duration and the conditions to which the delegation is
subject in each and every legislative act.

* Absence of the committee: The next noticeable innovation is the absence of
comitology committees and the requirement of the Commission to get the
approval of Member State representatives.

* Right of opposition on any grounds: In addition, Council or Parliament now has
the power to oppose an individual delegated act on any grounds.

* Right of revocation: The legislators are also granted the ultimate control
mechanism for delegated acts — the right to revoke the delegation altogether.
Again if either legislator became so dissatisfied with how the Commission was
using its power to adopt delegated acts it could vote to revoke the delegation.'

In respect to implementing acts the procedural changes are less drastic and comitology
procedure is still in force, although in slightly modified version, if compared with

""" Ponzano P. Executive and delegated acts: situation after the Lisbon Treaty. In: The Lisbon Treaty.
Schriftenreihe der Osterreichischen Gesellschaft fiir Europaforschung (ECSA Austria), Vol. 11,
2008, p. 137.

12 Hardacre A., Kaeding M. Delegated and Implementing Acts: The New Comitology. EIPA Essential
Guide. 4th ed. 2011, p. 31.
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pre-Lisbon situation.” Also recently the new comitology regulation has been
adopted. This regulation simplifies the whole comitology process by replacing all
various previous comitology procedures with two new procedures for controlling the
EU Commission’s exercise of implementing powers: an advisory and an examination
procedure.'

Some scholars have criticised this new system of legislative, delated and implementing
acts as being unclear and source of confusion.” In practice, it might be hard to make
a clear separation between delegated acts and implementing acts and basically the
only ultimate separator will be the procedure under which particular act of the EU
Commission was adopted. Also so called “time problem” might be an issue — it is
not possible to decide conclusively whether an act, which the EU Commission is
preparing, will fall into the category of delegated acts or implementing acts until it is
made. However the choice between delegated and implementing act should be made
at the very early stage, since the adoption procedure differs.

The conclusion here is that the idea of distinction between situations when the
EU Commission is acting as a “true” legislator and situations when the actions are
of purely implementing nature, is well-intended. Yet in practice the new system,
introduced by the Lisbon treaty, where delegated and implementing acts are strictly
separated, creates some doubts regarding its efficiency and clarity.

Other types of acts mentioned in the TFEU after the Lisbon treaty

In addition to new terms of legislative, delegated and implementing acts, additional
confution is caused by the term “regulatory act”, which is used in the Art. 263 of
the TFEU. This article provides that any natural or legal person may challange, inter
alia, “regulatory act which is of direct concern to the applicant and which does not
entail implementing measures”. No article in the Lisbon treaty contains a definition
of a regulatory act or uses this wording leaving a wide margin of appreciation for
the CJEU. To address this issue it is necessary to deal with the respective travaux
preparatoire and classification of legal acts under the Lisbon Treaty. Whereas the
present wording of Art. 263 TFEU originates from its predecessor in the Treaty
Establishing a Constitution for Europe, it is the travaux preparatoire of this Treaty,
which is relevant for interpretation and which referred to the distinction between

In details see: Hardacre A., Kaeding M. Delegated and Implementing Acts: The New Comitology.
EIPA Essential Guide. 4th ed. 2011.

Regulation No 182/2011 of 16 February 2011 laying down the rules and general principles
concerning mechanisms for control by Member States of the Commission’s exercise of implementing
powers. O] L 55, 28.2.2011, p. 13.

Bergstrom C. E Comitology: Delegation of Powers in the European Union and the Committee
System. Oxford, Oxford University Press, 2005, p. 245.

¢ Craig P, Burca G. EU Law. Text Cases and Materials. 5th ed. Oxford: Oxford University Press,
2011, p. 117.
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legislative and non-legislative acts."” Therefore it could be concluded that using the
term regulatory acts, the mavaux preparatoire referred to non-legislative acts of general
application as opposed to acts of individual application, which would lead to the
conclusion that regulatory acts could be defined as all non-legislative acts (delegated
and implementing acts).'® At the same time in legal literature it has been pointed
out that regulatory act can not be cleary defined as something which is opposite to
the legislative act and thus the term might include every generally applicable EU law
secondary act."” Recent case-law of the General Court indicates that the General Court
is willing to use narrower interpretation of the term, covering only implementing acts
of general application, although even those jugdements do not create clear and simple
points of reference, how the term “regulatory act” relates to the system of acts in Art.

289-291 of the TFEU.%

Conclusion

If one evaluates changes that the Lisbon treaty has made to the typology of legal
acts of the EU, certainly positive aspect is cancelation of three pillar's system and
unification of form of acts from pre-Lisbon first and third pillars.

Yet more arguable is used solution in respect of the EU Commission's law-making
activities and created distinction between delegated and implementing acts. The idea,
why such distinction is needed, is clear and acceptable. However the solution used
leaves some doubts, whether it was the best possible method how to do it.

Even more doubts on the quality of Lisbon treaty amendments in the sense of good
law-drafting arise if one takes into account term “regulatory act”, which is used in the
Art.263 of the TFEU and which deviates from the system of the EU law acts as they
are explained in the Art. 289-291 of the TFEU.

7" Limante A. Actions For Annulment Before Ecj After The Lisbon Treaty: Has The Access To Justice
Improved?, p. 9. Available: http://egpa-conference2011.org/documents/PSG10/LIMANTE.pdf
[accessed 21.06.2012].

'8 Limante A. Actions For Annulment Before Ecj After The Lisbon Treaty: Has The Access To Justice

Improved?, p. 10. Available: http://egpa-conference2011.org/documents/PSG10/LIMANTE.pdf

[accessed 21.06.2012].

Balthasar S. Locus Standi Rules for Challeneges to Regulatory Acts by Private Applicants: The

New Article 263(4) TFEU. European Law Review. 2010, Vol. 35, No. 4, p. 545. See also Dougan

M. The Treaty of Lisbon 2007: Winning minds, not hearts. Common Market Law Review, 2008,

Vol. 45, No. 3, pp. 675-679.

2 Judgments of the General Court in case Case T-262/10 Microban v Comission and in case T-18/10
Inuit Tapiriit Kanatami and Others v European Parliament and Council of the European Union

(not published yet).
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Introduction

Day after day, a multitude of opinions are voiced regarding laws. Laws are referred
to as complex, unclear, contradictory, stringent, avoidable, among other things.
However, law can also be beautiful. The beauty of a law is formed not merely of
conciseness and conformity to legal canons, but mainly — of proper, clear, and stable
legal constructions. A law that is beautiful in itself and contributes to harmony with
other laws is the source of inspiration for a jurist-aesthetician. The beauty of law
can be quickly spoilt if provisions, which have not been thoroughly considered, and
borrowings from other countries, which are alien to the local law community, make
their way into the law. One of the legal constructions, which has earned a specific
use in regulatory enactments is what is known as the distinction between the public
and private law.! In Latvia, the division of legal relations is understood with this
distinction.” The objective of this article is to elucidate the legislator’s possibilities,
by means of regulatory provisions, to determine the nature of a certain legal relation
(public legal or private legal relation), as well as to justify why Latvia should give
up what is known as the two-step theory. Hopefully, the article and the conclusions
formulated at the end will serve as at least a minor stimulus for drafting more
beautiful laws!

For more detailed contemplations on this aspect, see: Danovskis E. Publisko un privato tiesibu
dalfjuma nozime un ievieSana Latvija péc neatkaribas atjauno$anas. Latvijas Universitates Zurnals.
Juridiska zinatne. No. 2, 2011, pp. 27-40, Briede ]J. Publiskas un privatas tiesibas. Monograph:
Masdienu tiesibu teorijas atzigas. Rakstu krajums. Ed. by E. Melkiss. Riga: Tiesu namu agentira,
1999, pp. 41-58, Danovskis E. Publisko un privato tiesibu noskirsanas veidi un nozime Latvija.
Monograph: Starptautiskas zinatniskas konferences “Valsts un tiesibu aktualas problémas” zinatnisko
rakstu krajums. Daugavpils: Daugavpils Universitites Akadémiskais apgads “Saule”, 2011,
pp. 27-34.

Danovskis E. Publisko un privato tiesibu noskirSanas veidi un nozime Latvija. Monograph:
Starptautiskas zinatniskas konferences “Valsts un tiesibu aktualas problémas” zinatnisko rakstu
krajums. Daugavpils: Daugavpils Universitates Akadémiskais apgads “Saule”, 2011, p. 30.
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Legislator’s Freedom of Conduct in Determining the Nature of
Legal Relations

Even though the legal doctrine can develop universal criteria for distinguishing
between public legal and private legal relations, the use of these criteria due to various
reasons may be cumbersome for the entity applying the law. In order to ensure legal
certainty about the nature of certain legal relations, the legislator can directly define
that a specific legal relation is a public legal or private legal relation. The legislator’s
indications to the nature of the legal relation are very much necessary, however the
legislator’s freedom to act, when determining the character of the legal relation is not
absolute. For instance, under the modern-day conditions, it might appear bizarre if a
law were to determine that the decision of a telecommunications service provider to
discontinue telecommunications services is an administrative act or that every contract
concluded in a public procurement procedure is a contract governed by public law.
At times, the legislator’s decision to determine the nature of a certain legal relation is
the response to a controversial or, in the legislator’s opinion, incorrect case-law. For
instance, in 2008, amendments were introduced into the Electricity Market Law,® by
expanding Section 5(3) and determining that “disputes regarding the bills issued by
system participants and electricity traders shall be examined in accordance with the
procedures specified in the Civil Procedure Law. Documents, which are developed
in order to prepare or justify payment documents, shall not be appealed separately.”
In the draft law annotation, it is pointed out that “over the course of last two years,
such judicial practice has taken shape, whereby a legal proceeding is commenced also
through an administrative procedure, and in such cases, legal proceedings are held
separately through administrative and civil procedure. The courts analyse which of
the documents issued to prepare or justify a bill (a deed on establishing a violation,
specialist opinion, initial estimate) is subject to considering in an administrative or
civil procedure, is not subject to considering at a court at all, or is to be evaluated
only as evidence in a civil procedure.” This and similar examples call for the need to
establish the legislator’s possibilities to determine the nature of legal relations.

The reference to the distinction between public and private law included in the
Administrative Procedure Law’® (hereinafter — also APL) and in other laws means
that this distinction has a certain content and distinction criteria. If the legislator has
provided for such a distinction, then its specification in regulatory enactments and
in the practice of applying the law must be consistent. The Constitutional Court has
recognized that “the principle of the rule of law, which is one of the fundamental
principles of a judicial state, inter alia, establishes that laws should be predictable
and clear, as well as sufficiently stable and constant. Therefore, the legal regulation

> Amendments to the Electricity Market Law: LV law. Latvijas Vestnesis. 2008. 24 April, No. 64
(3848).

Annotation of the draft law “Amendments to the Electricity Market Law”. Available: http://titania.
saeima.lv/LIVS/SaeimalIVS.nsf/0/2F42E1584B68098AC22573470044ACEA?OpenDocument
[viewed 02.05.2012]

°  Administrative Procedure Law: LV law. Latvijas Véstnesis. 2001. 14 November, No. 164 (2551).
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stipulated in legal provisions may not be amended unjustifiably frequently, because
unjustifiably frequent amendments encumber the compliance with laws. Moreover,
legal regulation must be sufficiently stable in order to ensure that an individual,
guided by legal provisions, could make not merely temporary decisions, but instead
could plan the future in a long-term. The legal certainty principle also imposes the
duty for the state to ensure certainty and stability of legal relations [..].”® As the legal
certainty principle prohibits the legislator to adopt such provisions, which do not
correspond to fundamental principles of legal regulation previously created by the
legislator itself, then the legislator’s order, when determining the nature of a specific
legal relation, may not be arbitrary. When deciding, whether a decision of a specific
institution should be an administrative act or a decision in the field of private law, the
legislator must consider the criteria of distinguishing the public legal and private legal
relations deriving from legal doctrine and case-law.

Nevertheless, the elucidation of the nature of legal relations is at times problematic.
For instance, the exercise of pre-emptive rights prescribed for local governments in
the Law on Local Governments’ entails public legal relations.® However, in essence,
from the perspective of the caused legal consequences, these rights do not differ from
pre-emptive rights envisaged in other laws. As the act of exercising pre-emptive rights
always affects private legal relations, which have formed between the seller and the
initial buyer, then it is practically more convenient that a decision adopted by a local
government on the exercise of pre-emptive rights is examined within the framework
of a civil procedure at a court of general jurisdiction. In such case, the legislator can
determine that the decision of a local government on the use of pre-emptive rights
is a decision subject to private law; hence the procedural duties of the institution as
established in APL (such as, finding out an individual’s opinion) do not apply to
issuing that decision. The local government in such case should observe only the pre-
requisites and the procedure for the exercise of pre-emptive rights as established in
the law. Hence, derogation from the criteria of distinction between public legal and
private legal relations can be justified with rational considerations, which are linked
to the peculiarities of the specific legal relation and procedural efficiency.

Up to now, the jurisprudence of Latvia has not studied the state administration
possibilities to determine the nature of legal relations. In Germany’s administrative
law, it is established that the state administration can choose the form, in which it
acts, if the legal provisions do not govern it: either in private legal or in public legal
form.” The Supreme Court Senate, by making a reference to the Germany’s legal

On compliance of the Law on State Funded Pensions, Section 30(5) and (6) with Article 1 and 91
of the Constitution of the Republic of Latvia: Judgment of 25 October 2004 adopted by the
Constitutional Court of the Republic of Latvia in the case No. 2004-03-01, Paragraph 9.2. Latvijas
Vestnesis. 2004. 26 October, No. 169(3117).

7 Law on Local Governments: LR law. Latvijas Vesinesis. 1994. 24 May. No. 61 (192).

Decision of 3 March 2011 by the Administrative Case Department of the Supreme Court
Senate in the case No. SKA-70/2011, Paragraph 9. Available: http://www.at.gov.lv/files/archive/
department3/2011/70.pdf [viewed 06.06.2012].

Paine E J. Vacijas visparigas administrativas tiesibas (ceturtais parstradatais izdevums). Vacijas
Administrativa procesa likums. Riga: Tiesu namu agentira, 2002, p. 56.
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doctrine, has indicated that legal relations originating after a decision has been made
on rendering public services, can be both public legal and private legal relations.” In
the specific case, the local government by itself, without involving private entities,
provided heat supply service, and concluded a contract with consumers on rendition
of heat supply services, as it considered this agreement as subject to private law. The
law does not stipulate the form, in which a local government regulates legal relations
with recipients of public services. However, in that case, it cannot be assumed that a
local government has the freedom of conduct to determine, whether legal relations
with the consumer are public legal (regulated unilaterally, with an administrative act,
or with a contract subject to public law) or private legal (regulated with a contract
subject to private law). State administration may not decide by itself, whether APL
is to be applied or not applied to specific legal relations, and therefore, may not
determine how disputes originating through legal relations are to be solved. Decision-
making of issues that are of such importance may be at the sole competence of the
legislator. If the legislator has not provided for a more detailed regulation, then it
must be assumed that all legal relations feature uniform nature, i.e. they are only
public legal or private legal relations. The nature of these legal relations is to be
determined, having regard to the nature of the initial decision (whether a person has
subjective public rights to request that a service is rendered).

Since Latvia recognises contracts subject to public laws as a special form of state
administration activity, the issue on legal regulation of these contracts in regulatory
enactments has become topical. Section 12(1) of the State Administration Structure
Law'' determines four basic types of contracts subject to public law (which can be
used to conclude a delegation, participation, and administrative contract with a
private entity), but Section 12(3) stipulates that other types of contracts subject to
public law may be established by law. The law does not provide universal criteria,
according to which the contracts governed by public law can be distinguished from
private law contracts, therefore identification of contracts subject to public law in
practice can be problematic, even more so, if the regulatory enactment does not
determine, whether a certain contract is to be regarded as a contract governed by
public law. The legislator’s references on the nature of a specific contract, concluded
with a public entity, mentioned in a regulatory enactment are preferable. Such
references are given, for instance, in the Law on Management of the European Union
Structural Funds and Cohesion Fund!?, in Clause 1 of Section 15(2), where it is
explicitly determined that the beneficiary of the European Union financing has a duty
to “ensure implementation of a European Union fund project in compliance with the
provisions of a civil contract”. Furthermore, Section 60(1) and (2) of the Law on

Decision of 16 February 2009 adopted by the Administrative Case Department of the Supreme
Court Senate in the case No. SKA-16/2009, Section 13. Available: http://www.at.gov.Iv/files/
archive/department3/2009/09_ska_016.doc [viewed 08.06.2012].

"' Law on State Administration Structure: LV law. Latvijas Véstnesis. Y. 2002. 21 June, No. 94 (2669)
Law on the Management of the European Union Structural Funds and Cohesion Fund: LV law.

Latvijas Véstnesis. 2007. 23 February, No. 33 (3609).
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Public-Private Partnership'? establishes that a partnership procurement contract and a
concession contract is a civil contract."

The legislator’s freedom of conduct in determining the legal nature of such a contract
is not unlimited either. Firstly, the legislator should not declare such contracts as civil
contracts, which have the features of a delegation, co-operation, and participation
contract prescribed in the State Administrative Structure Law. That, as indicated
before, would not correspond to the principle of legal certainty. Secondly, the
legislator should not declare a contract, which by means of contents has the features
of a contract subject to public law, as a civil law contract merely to encumber the
procedural rights of private entities (a claim application on a civil contract normally
requires a much higher stamp duty to be paid than an application concerning a
contract of public law, for which the stamp duty rate does not depend on the sum of
material issues covered in the contract). The legislator’s intent when determining the
legal nature of a contract can be justified merely with considerations of procedural
efficiency.

The opinion voiced up to now has it that “if a contract on granting financing to a
private entity under the [..] law were to be recognised as a contract governed by public
law, then the legislator, most likely, could not subject the disputes deriving from the
said agreements to the Civil Procedure Law. Therefore, the court in each case, before
considering the case on its merits, must determine whether the respective dispute is
subject to a court of general jurisdiction or to an administrative court, based on the
contract status.”"® Even though the legislator may not arbitrarily manipulate with
the legal nature of a contract, the principle of lawfulness forces the courts to observe
this choice of the legislator. Therefore, the courts may not, contrary to the legislator’s
explicitly indicated intent, “re-qualify” the contract.

Limiting the use of Two-step Theory

In the preceding subchapter, the principle of unity of legal relations is justified —
the legislator, when developing regulatory provisions, must avoid artificial legal
constructions, which dogmatically divides legal relations into public legal and private
legal relations. The two-step theory justifies exactly such dogmatic construction. The
idea of the two-step theory is as follows: if the state administration must make a
decision on whether to start legal relations with a private entity, then this decision
normally is an administrative act (the first or “whether?” step). However, the form,

'* Law on Public-Private Partnership: LV law. Latvijas Véstnesis. 2009. 9 July, No. 107 (4093).
Regarding the opinion that these contracts should theoretically be regarded as contracts subject to
public law, please, see Muiznieks I. Publiska un privata sektora partneribu veidosanas starptautiski
tiesiskie aspekti ilgtermina strukturalo parmainu procesi. Doctoral Thesis. Riga: 2011, p. 186;
regarding the contrary opinion, please, see Indane D. Publiska un privata partneriba Latvija Eiropas
Savienibas konteksta. Jurista Virds. 2011. 11 January, No. 2(649).

Brizgo M. Ligumi par finanséjuma pieskirSanu no strukearfondiem: tiesiskais statuss. Jurista Virds.

2012, 27 March. No. 13(712).
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in which such legal relations (usually — implementation of a task imposed on the
state administration) are implemented, can be both private legal and public legal. If
legal relations established on the grounds of an administrative act are regarded as the
second or “how?” step.'®

The two-step theory is not a product of the Latvian law system; it was borrowed
from the German law nearly ten years ago. The two-step theory in legal writings
of Latvia was first analysed in the monograph by Jautrite Briede “Administrativais
akts” (“Administrative act”)."”” The two-step theory analysis in this study was necessary
to examine the concept of an administrative act and to provide a solution for
those cases, when before concluding a contract, the state administration makes a
decision. The mention and analysis of the two-step theory, therefore, at this time was
justified, because this theory traditionally was described in legal literature dedicated
to Germany’s administrative law."® The fact that the two-step legal construction
developed in Latvia is a borrowing from the German law has been recognised also by
the Supreme Court Senate.” However, uncritical takeover of this theory in regulatory
enactments causes many complications already encoded into the essence of the two-
step theory and much criticised in German legal writings.

The two-step theory in Germany was developed by the lawyer H. P. Ipsen, and it
was initially intended as an instrument for “publification” of state support. At that
time, it supposedly appeared to be the only way of how state administration decisions
in the field of state support could be linked to fundamental rights. Since a contract
subject to public law as a form of state administration activity was not yet known
and the state support was granted in a form of a private law contract, before this
contract, an administrative act was “pushed in”.** The two-step theory in Germany
gained ground only in some fields of regulation — in allocation of what are known as
subventions (state support in a form of a loan) and in the law governing rendition of
services of public institutions. However, the two-step theory has not consolidated its
positions in public procurement law or in privatisation law; it has been rejected also
in cases, when legal relations with state employees are established.?! Since the 1970-
ties, the dominant opinion in Germany’s legal science criticises the two-step theory.
This theory does not claim to be a special private law solution, which guarantees
special fulfilment of public legal commitments, or a universal role of the concept

See, for example: Briede J. Administrativais akts. Riga: Latvijas Véstnesis, 2003, p. 102; Paine E J.
Vacijas visparigas administrativas tiesibas (ceturtais parstradatais izdevums). Vacijas Administrativa
procesa likums. Riga: Tiesu namu agentira, 2002, p. 266. Maurer H. Allgemeines Verwaltungsrecht.
17. Auflage. Munich: Verlag C.H.Beck, 2009, p. 195.

7" Briede J. Administrativais akts. Riga: Latvijas Vestnesis, 2003, pp. 101-106.

The term for two-step theory in the German language — Zwei-Stufen-Theorie.

Decision of 29 October 2010 adopted by the Administrative Case Department of the Supreme
Court Senate in the case No. SKA-862/2010, Paragraph 10. Available: http://www.at.gov.lv/files/
archive/department3/2010/ska-862.doc [viewed 01.06.2012].

Stelkens U. Verwaltungsprivatrecht. Zur Privatrechtsbindung der Verwaltung, deren Reichweite un
Konsequenzen. Berlin: Duncker&Humblot, 2005, pp. 968-969.

2 Tbid., p. 970.
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for the fulfilment of public legal commitments.”” The Federal Administrative Court
of Germany in 2007 also rejected the application of the two-step theory in a public
procurement procedure, ruling that the selection of tenderers and fulfilment of the
procurement is a joint process, the consideration of which is in the competence of
civil courts.

The key problems caused by application of the two-step theory is the “splitting”
of control of legal relations, originating as a result of a joint procedure, into two
legal proceedings (administrative proceedings and civil proceedings, and accordingly
administrative court and court of general jurisdiction), as well as problems posed
by the impact of unlawfulness of an administrative act on the “private law step”.*
Therefore, it is necessary to assess the abilities to withhold from the two-step legal

relations construction in regulatory enactments.

The construction of two-step legal relations in Latvia is used in several spheres of legal
regulation. In the public procurement sphere, a procurement commission adopts a
decision (an administrative act), on the grounds of which a procurement contract is
concluded, which usually® is a contract subject to private law. The Supreme Court
Senate has recognised that the step of public legal relations ends at the point of
concluding the procurement contract.” The two-step construction is used also in
fields that are related to the public procurement procedure — in public and private
partnership, as well as in public service provider procurements and in absorption of
financing of the European Union structural funds. The two-step legal construction is
used also in other cases, when before the conclusion of a contract, an administrative
act is issued — here particular mention is due to the legal relations, which are created
when the local government rents out residential space within the framework of
social assistance, as well as privatisation. Likewise, the use of the two-step theory in
court practice is recognised also when it is the local governments duty to guarantee
availability of a specific public service (for instance, heat supply).”

2 Stelkens U. Verwaltungsprivatrecht. Zur Privatrechtsbindung der Verwaltung, deren Reichweite un

Konsequenzen. Berlin: Duncker&Humblot, 2005, p. 967.
% Beschluss des 6 Senats vom 2 Mai 2007. BVerwG 6 B 10.07. Pieejams: http://dejure.org/dienste/
internet2?www.bverwg.de/enid/9d.html?search_displayContainer=8823.
2 Comp. Paine E J. Vicijas visparigas administrativas tiesibas (ceturtais parstridatais izdevums).
Vacijas Administrativa procesa likums. Riga: Tiesu namu agentira, 2002, p. 267.
» Tt is possible that in compliance with regulatory enactments, the public procurement procedure
must be applied also for concluding such contracts, which are contracts subject to public law.
See the decision of 24 March 2010 adopted by the Administrative Case Department of the
Supreme Court Senate in the case No. SKA-293. Available: http://www.at.gov.lv/files/archive/
department3/2010/10_ska_293.doc [viewed 07.06.2012].
Decision of 29 October 2010 of the Administrative Case Department of the Supreme Court
Senate in the case No. SKA-862/2010, Paragraph 13. Available: http://www.at.gov.lv/files/archive/
department3/2010/ska-862.doc [viewed 01.06.2012].
Decision of 16 February 2009 of the Administrative Case Department of the Supreme Court
Senate in the case No. SKA-16/2009, Paragraph 13. Available: http://www.at.gov.lv/files/archive/
department3/2009/09_ska_016.doc [viewed 08.06.2012].
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Before analysing whether in the aforementioned cases, it is possible to refrain from the
use of the two-step legal construction, it is necessary to point to a certain prejudice
that exists in the Latvian legal space but which has not been described up to now:
as soon as certain legal relations resemble any of the contract types regulated in the
Civil Law, then it appears that the only form of individualising these relations is a
contract. However, if a contract is to be concluded on the respective issue, then it
is a contract subject to private law. For example, the Law on Assistance in Solving
Apartment Matters® regulates the implementation of a state administration duty —
rendering social assistance — in providing a living space for inhabitants. If a person
is granted rights to receive assistance rendered by the local government, then the law
determines that a rental contract must be concluded with the person (Section 19
of the law). Having regard to the fact that the conveyance of the apartment for the
tenant’s use and the tenant’s duty to pay the rent complies with the legal relations
regulated in the Civil Law and in the Law on Residential Tenancy®, it appears only
logical that the only form of regulation of these legal relations is a contract governed
by private law. However, these legal relations exist only as a form of implementing
the aforementioned state administration duty. Hence, the public legal relation is
of primary importance — the person’s subjective rights to social assistance. The
exercising of these rights in a form of a private law contract is solely the legislator’s
prejudice to consider that these legal relations cannot be realised in another form.
The grounds for such a prejudice is the fact that the same provisions of material law
can be applied to the relations of use originating between the local government and
the tenant (Civil Law, Law on Residential Tenancy), regulating standard private law
relations. Naturally, many of the tenant’s duties (regular payment of rent, taking care
of the rented property, etc.) are regulated in the relevant provisions of material law
and their copying into the Law on Assistance in Solving Apartment Matters would
be unnecessary. However, the mere fact that a certain legal relationship established
between a public entity and a private entity is subject to provisions of the Civil Law
or another law governing private law relations does not mean that these relations are
subject to private law. A convincing example is the public service relations, in which
the provisions of the Labour Law must be applied in many instances, however it does
not change the nature of public law of these legal relations.*® Thus, the provisions of
material law applicable to certain legal relations, or the similarity of these relations
to typical private legal relations as such do not determine the nature of these legal
relations.

Further on, it is necessary to determine the cases, in which the two-step legal
construction can be replaced with one-step legal relations. Due to the restricted scope

% Law on Assistance in Solving Apartment Matters: LV law. Latvijas Véstnesis. 2001, 6 December,
No. 187 (2574).
# Law on Residential Tenancy: LV law. Latvijas Véstnesis. 1993, 29 April, No. 19.

3% See, for example: Section 2(4) of the State Civil Service Law: “The norms of regulatory enactments

regulating legal employment relations that prescribe the principle of equal rights, the prohibition of
differential treatment principle, prohibition to cause adverse consequences, working hours and rest
time, remuneration, the financial liability of employees and terms shall apply to the legal relations
of the State civil service insofar as such are not prescribed by this Law.”
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of the article, the aforementioned legal relations originating within the framework
of social assistance in using the residential space offered by the local government are
chosen as an example to demonstrate this.

It has already been mentioned that assistance in solving apartment matters is the
state administration task. Therefore, legal relations originating while implementing
this administration task are subject to public law. The need of a rent contract as
a contract subject to private law can be justified solely with the aforementioned
prejudice, namely, that other forms of individualising the relations of use of premises
do not exist. However, these legal relations can be organised also in another form:
with an administrative act or by means of a contract governed by public law. Legal
relations of tenancy can be organised with an administrative act only, by setting forth
all the conditions of using the premises in the administrative act. Such administrative
act would stipulate the rights and duties of both the local government and the tenant,
and pursuant to APL would be qualified as an administrative deed with contingencies.

Even if the law prescribes certain freedom of conduct for the local government and
the tenant in specifying the tenancy conditions, then the local government can just
as well include these tenant’s wishes in an administrative act. For issuing such an
administrative act, the procedure of issuing an administrative act must be regulated
in the law, and it could include several phases: (1) by determining, whether a private
entity has subjective rights to receive the relevant assistance, (2) by hearing the person
out, finding out their opinion on the possibility of renting specific premises, and
other regulations, (3) by issuing (drafting) an administrative act. The form of this
administrative act must be determined by law: an administrative act would contain
specific regulation on the conditions of using the premises, however, the administrative
act also requires justification, if no consensus has been reached between the local
government and the tenant on the content of the administrative act. Possibly, also
such regulation that an administrative act contains provisions similar to a contract,
however the justification regarding specific items of the provisions would be prepared
by the local government upon a separate request of the tenant. Currently, the content
of the civil law contract in essence is unilaterally determined by the local government,
hence the private entity in fact has no means of legal protection against the contract
provisions offered by the local government, insofar as they are not governed by the
administrative act. It would be necessary to stipulate in the law that other issues that
are not regulated in the administrative act, are governed, for instance, by the Civil
Law and the Law on Residential Tenancy. In case of non-fulfilment (violation) of an
administrative act, a fine (an alternative to a contractual penalty) could be imposed on
the tenant, if it is prescribed by law. Bearing in mind that these legal relations would
be subject to public law, then the tenant could not cede the claims arising from these
legal relations to other persons. All aforementioned issues can be regulated also in a
contract governed by public law, however in both cases legal relations are subject to
public law. It means that all disputes arising from these relations may be solved in
the same procedure within the framework of one administrative case. Similarly, also
other cases in which the two-step theory is used in Latvia can be analysed and the
substitution of it with single-step legal relations could be evaluated.
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Conclusion

3.

ELESF |

EIROPAS SOCIALAIS L
FONDS

The legislator’s freedom to act in determining the nature of legal relations
(public legal or private legal) is restricted with the principle of legal certainty.
The legislator’s considerations by normatively determining the nature of legal
relations may not be arbitrary. The legislator can take into account procedural
efficiency considerations as well as the link of a certain legal relation to the
performance of a state administration duty.

If the law does not prescribe the form in which a public entity fulfils the state
administration duty (by issuing an administrative act/concluding a contract
governed by public law or by concluding a civil law), then it can be assumed
that all legal relations are of uniform nature — subject to public law. State
administration in Latvia itself may not establish the form in which it operates
(employing public legal or private legal relations). This issue can be regulated
only by law.

In regulatory enactments, which include what is known as the two-step theory
(public procurements, absorption of European Union structural funds, rental
contracts within the framework of social assistance, among others), it can be
replaced and should be replaced with a single step legal construction, which
ensures unity of the nature of legal relations and prevents problems caused by
the two-step legal construction.
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The President of the State as a constitutional organ' leads the country by the functions
which are declared indirectly in the Constitution.” Constitution of the Republic of
Latvia notes several rights and duties of the President. Fulfilling these rights and
duties, the President takes in force several acts which are different by their nature and
character. At the same time the Constitution provides the President’s involvement in
legislation development, as well as lets him deal with legislation quality control.

The aim of this paper is to examine the ways how the President ensures the quality of
legislation, as well as overlook such powers’ functioning in practice in the Republic of
Latvia. To achieve this goal, the author uses legal analytical method, at the same time
mentioning concrete practice occasions.

The Presidents’ Constitutional rights commission in its' official view about the
Presidents’ functions in Latvias parliamentary democratic system’ noted that
Satversme declares a quite wide President involvement in legislation process, such
as legislation initiative rights, law promulgation, Saeima meeting convocation
and conduction, as well as Saeima dismissal proposition. Due to the theme of the
conference the author pays attention to questions which reveal the Presidents’ role
in improving and providing the quality of legislation. Therefore the author analizes
only those Presidents” actions which are directly connected to the instruments which
provide the quality of legislation.

The author has divided this article in two sections. The first section deals with
occasions when the Presdient is obliged to take part in legislation process. However,
the second section reveals such cases when the President has only rights, but not
duties to take part in legislation process.

' Mucins$ L. Publisko iestazu klasifikacijas modelis. Likums un Tiesibas, Nr. 4, 2000, p. 99.
Dislers K. Latvijas Valsts Prezidenta kompetence. Tieslietu Ministrijas Véstnesis, Nr. 3, 1922, p. 439.

Valsts prezidenta Konstitucionalo tiesibu komisijas viedoklis par Valsts prezidenta funkcijam
Latvijas parlamentaras demokratijas sistémas ietvaros. Riga: Latvijas Véstnesis, 2011, p. 156.-161.
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The Presidents’ duty to ensure the quality of legislation

The professor of the University of Latvia Karlis Dislers has acknowledged that a great
deal of the President’s role is reflected in his legislative and federal functions which
declare his rights and obligations.* According to the Constitution, the President has
several duties such as: the obligation to promulgate laws passed by Sacima, to declare
war on the basis of Saeima decision, as well as suspend a law for two months if the
President receives a request from not less than one-third of parliament members.

For a law to get into force, it is mandatory that the President after its’ adoption
in Saeima promulgates it. However, the requirement to promulgate the law can not
deprive the President to exercise his rights to pass laws for the second revision or
suspend the publication of a law on his own initiative. These rights of the President
will be discussed in the next section of this article.

Another way how the President gets involved in legislation process is by suspending
the promulgation of a law for a period of two months at the request of not less than
one-third of the members of the Saeima. If such request has been made, the President
cannot refuse to suspend the law, he is obliged to do so. According to Satversme
Article 72 in two months time not less than one tenth of the electors have the right
to request to pass the law to referendum.

Collecting signatures is one of the possibilities how electors in Latvia can take part
in decission making process.” It could be said that collecting signatures is one of
the most complicated parts of Satversme Article 72, because a specific number of
signatures have to be collected in two months period of time. Unless the signatures
are collected which would lead to a referendum, after the expiry of the two month
term — the law shall take in force. Such situation was experienced in May and June,
2011 when thirty seven members of Sacima requested the President to suspend
several laws — “Amendments in the law “On state benefits payment during the period
from 2009 to 2012”7, “Amendments in the law on maternity and sickness insurance”
and “Amendments in the law on unempoyment insurance cases”. For each of these
suspended laws were selected approximately sixty two thousand electors signatures,
though this number of signatures were not enough to pass the laws to referendum.

The last year’s constitutional practice reveals another widely discussed President’s
duty — to submit draft laws to Saeima which have been handed in by the people.
Satversme Article 64 declares that the right of legislation shall belong to both — Saeima
and to the people within the procedure and extent provided in the Constitution. The
people rights to take part in legislation process by handing in law projects, as well as
Satversme amendment projects, are exercised through the President who is obliged to
participate in a direct popular legislation. In a way, he is the element between Saeima
and the nation.

4 Dislers K. Latvijas Valsts Prezidenta kompetence. Tieslietu Ministrijas Vestnesis, Nr. 3, 1922, p. 441.

Ozolin$ A. Tautas nobalsosanas Latvija. Available: http://www.ir.lv/2012/2/23/tautas-nobalsosanas-
latvija [viewed 28 June 2012].
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Due to this Presidents’ duty there are several questions which are still actively discussed.
First of all, about the form of the people’s law project. This is a question if such law
project has to be completely composed before selecting signatures® and handing in or
it can still be as guidelines of how the law project should look like. The answer to this
question may differ, but the author would agree to the first point of view. There is no
doubt that the people according to Satversme regulation have the right of legislation
and that they should be given an opportunity to exercise their rights. Involving the
President in the fulfillment of these rights, it is shown that he links these two powers.
The President Andris Bérzins in his explanatory letter addressed to the Chairperson of
the Saeima once mentioned his point of view of the Satversme amendment project,
as well as gave the interpretation of Satversme Article 78 saying that “(it) does not
give the President a choice to choose whether to pass or not pass the draft law handed
in by the people to the Saeima™. At the same time this question can be viewed from
another ankle, which points out the Presidents’ duty not to pass law projects to the
Saeima which are not completely composed?®.

The answer to this question demands a deeper evaluation. Therefore the author notes
out that these questions are closely connected with Satversmes tiesa case Nr. 2012-
03-01 “Par likuma “Par tautas nobalsosanu un likumu ierosinasanu” 11. panta pirmas
dalas un 25. panta pirmas dalas atbilstibu Latvijas Republikas Satversmes 1., 77. un
78. pantam™ which is still in preparation process and will most likely give answers to
unclear questions how wide or broad are thsese Presidents’ rights.

The author concludes that in most cases Satversme declares the Presidents’ duty to
take part in legislative stage after the Sacima has expressed its support on the draft
of law and has adopted it. The only exception can be mentioned when the President
submits to the Sacima the law project handed in by the people.

The Presidents’ right to ensure the quality of legislation

Satversme also reveals several rights of the President which influence the legislation
process and its’ getting into force. Such rights are as follows: the right to hand in law
drafts to Saeima, the right to ask the Saeima to review (reconsider) the adopted law
by sending it to the Chairperson of the Saeima with explanatory letter, the right to
suspend the promulgation of a law for two months on his own initiative.

Latvijas valsts kodolu mekléjot. Parskats par diskusiju “Satversme ka Latvijas sabiedriskais ligums”.
Jurista Virds, 2012. 7 February, Nr. 6; Diskusija “Satversme ka Latvijas sabiedriskais ligums” 2012
31 January. Available: http://www.youtube.com/watch?v=IRnBffLisIM [viewed 28 June 2012].
Valsts Prezidenta motivacijas véstule likumprojektam “Par rtautas nobalso$anu un likumu
ierosinasanu”.Valsts prezidenta kancelejas majas lapa. Available: hetp://www.president.lv/pk/
content/cat_id=9292 [viewed 28 June 2012].

Latvijas valsts kodolu mekléjot. Parskats par diskusiju “Satversme ka Latvijas sabiedriskais ligums”.
Jurista Virds, 2012. 7 February, Nr. 6; Diskusija “Satversme ka Latvijas sabiedriskais ligums” 2012
31 January. Available: http://www.youtube.com/watch?v=IRnBffLisIM [viewed 28 June 2012].

?  Satversmes tiesas mdjaslapa. Available: http://www.satv.tiesa.gov.lv/?lang=1&mid=19 [viewed 28
June 2012].
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The meaning of the word “rights” is that the person has a choice — either to use or not
to use the right, stay away from such actions. By exercising these rights, the President
expresses his will. In such way he draws attention to the issues of national importance
not only to Saeima, but also to the society. As well as it shows the President’s belief
about which questions, in his point of view, it is necessary to expand a discussion.

Under the Presidents’ right of legislative initiative, he may hand in a draft of law on
a specific question in Saeima, as well as reveal his suggestions to Saeima about other
drafts of law.

According to Satversme Article 65 the President may hand in law drafts. The act
of suggesting a law is not compared to an order, therefore it does not request
countersignature'’. It shows that the President himself takes an initiative to improve
the legislation. In practice the President hands in a fully written dralf of law or he can
also send to Saeima only few principal suggestions."'

For example, the former President Valdis Zatlers turned to the Saeima to achieve
support for amendments in Satversme which would give the people rights to propose
the Saeima dismissal.'” These changes were made and the people now have rights to
propose referendum to withdrawal the Saeima. Also former Presidents have widely
practiced this right. For example, Vaira Vike — Freiberga during her presidency
proposed a number of amendments in Criminal Law, Criminal Procedure Law, as
well as a law of Latvian state awards and the Ombudsman Act."

After the first presidency year of the President Andris Bérzin$ one can find out that
these Presidents’ rights are quite often used. He has proposed such law projects:
1) “Vidzemes, Latgales, Kurzemes and Zemgales coats of arms law”'* which defines
the legal status of the coat of arms; 2) “Amendments in the law “About Latvia’s coat of
arms””" which declares occasions when the institutions in administrative documents
use according to their status appropriate state’s coat of arms; 3) two amendments in
the law “About preventing interest conflicts in public officials actions™® which deals
with questions of post connection in the Presidents’ comissions and councils, as well
as gift acceptance.

Countersignature (from latin language contra “against”, signare “sign”) means the second signature
on the Head of the State’s act made by the Prime minister or the minister who is responsible
for certain sphere. Sk. Bumanis A., Dislers K., Svibe A. Latvie$u Konversacijas vardnica. Riga:
A. Gulbja apgadiba, Nr. 9, 1933, p. 17514-17516.

Dislers K. Likumu ierosinasana péc Latvijas Republikas Satversmes un péc Saecimas kartibas rulla.
Tieslietu Ministrijas Veéstnesis, 1923, p. 148.

Valsts prezidents — par savu darbu likumdo$ana. Jurista Virds, 2011, 3 May, Nr. 18.

3 Matule S. Tiesibsargs nesola drizu revoluciju. Jurista Virds, 2007, 6 March, Nr. 10.

Likumprojekes “Vidzemes, Latgales, Kurzemes un Zemgales gerbonu likums”. Valsts prezidenta
kancelejas majas lapa. Available: http://www.president.lv/pk/content/?cat_id=9292 [viewed 28 June
2012].

Likumprojekes “Grozijumi likuma “Par Latvijas valsts gerboni””. Valsts prezidenta kancelejas majas
lapa. Available: hetp://www.president.lv/pk/content/?cat_id=9292 [viewed 28 June 2012].
Grozijumi likuma “Par intere$u konflikta novér$anu valsts amatpersonu darbiba”. Valsts prezidenta

kancelejas majas lapa. Available: http://www.president.lv/pk/content/?cat_id=9292 [viewed 28 June
2012].
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Exercising these rights the President uses comissions advices which are consultary
institutes. Each comission deals with certain amount and specific questions. For
example, for the first two law projects the President took notice of the State’ s armory
comissions’ view. In other cases the Presidents’ Constitutional rights commission
has given the ideas for introducing some necessary legal changes. Therefore the
consultory institutes work in Presidents’ favour — to improve the quality of legislation
by proposing new legal acts or amendments.

The current President as well as former Presidents of the Republic of Latvia have use
in Satversme Article 47 declared rights to propose laws. The former President Vaira
Vike-Freiberga in 22nd January 2007 introduced the Saecima with a suggestion to
declare the Presidents’ legal dismissal process instead of political one. Also V. Zatlers
had used these rights to hand in the Saeima large amount of proposal pointing out
the target — to stengthen the Presidents’ as arbitrator role amoung the legislative
and executive powers.” A.Bérzin$ has exercised these rights to suggest changes in
the law “On the prevention of the State and Local Government funds and property
devastation” and the Law of State and municipal property privatization and the
utilization completion of privatization certificates.

The previous mentioned practise shows that the role of the Presidents’ rights to
hand in law projects, as well as Satversme amendment projects is only rising and has
already gained its constant place amoung the Presidents” tools to provide qualitative
legislation.

Other forms of providing the quality of legislation

The President’s dialogue with the legislators is also possible after the final reading in
Sacima. It appears most clearly in the President’s right to send the law to Saeima for
repeated revision. This means that the President is entitled in ten days time after the
law was adopted in Saeima, to write a motivated explanatory letter to the Chairperson
of the Saeima in which the President requires to reconsider the law. The aim of using
this right is to change the form or content of adopted law in accordance with the
instructions of the President which are readable in explanatory letter. In such way
the President draws Saeimas attention to specific individual problems, questions or
mistakes of the act.

Professor K. Dilers once pointed out the meaning of these rights: the President has
a right to be heard in the process of legislation. Although the Parliament can neglect
the Presidents’ view and decide not to amend the law, they have to give a word to the
President.' The author can agree with this statement, because it reveals the Presidents’
role in law-making process — it is his right, not obligation to send the law for review
and by doing it, the Parliament should respect the Presidents’ objections.

7 Valsts prezidents piesaka Satversmes reformu. Jurista Virds, 2011, Nr. 18; Valsts prezidenta
Satversmes grozijumu ierosinajums. Jurista Viards, 2011, Nr. 12.
'8 Dislers K. Ievads Latvijas valststiesibu zinatné. Riga, A. Gulbis, 1930, p. 161.
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During several presidencies this right has been widely used which proves its” role in
legislation process.” The author notes that this is the moment when the President
can get acquainted with both side opinions, facts that work in favour or against the
adopted law, materials and the most important — he can sort out his own point of
view of the adopted law. If there are serious objections to the content or process
how the law has been adopted, the President may use his rights and give the Saeima
second opportunity to preclude the disadvantages of the adopted law. At the same
time this right cannot be connected to the fact that the President receives requests
to use his rights and send the law for revision. Although it is a good practice that
concerned people, encluding politicians themselves, find it necessary to request the
President to exercise his rights declared in Satversme Article 71, the President is not
obliged to follow the request.

The practice of this right through the years has grown. For example, the former
President Gustavs Zemgals in all his presidency time used suspensive veto right
only once when he decided to take part in the conflict between the majority and
the minority of the Sacima.”® The former President Guntis Ulmanis during his two
presidency periods has sent seventeen laws to the Sacima for revision. The Sacima
did not amend the law only in twho cases, as well as delayed the revision process.
As a result the laws were not adopted.”’ Also Vaira Vike-Freiberga used this right
quite often. For example, on of the discussed cases in practice was in 2002 when the
President asked the Sacima to review the law “Amendments in Protection zone law”.
In this case the President in her explanatory letter mentioned that it is necessary
to find consensus between different interests.”” It shows that the President has to
overlook the situation from different perspectives and protect those interests which in
his point of view the law assults.

During V. Zatlers presidency this right was used twelve times.” By this day the
President A. Bérzin$ has practiced this right three times: sending for second revision
: p g g

<« « . . .
the law “Amendments to the Law “On National Referendums and Legislative
Initiatives””?, “Amendments to the Civil Procedure Law”® and “Amendments to
the Latvian border of the Republic Law”.? The author points out that the President

Zalana L. Valsts prezidenta tiesibas nosutit likumu otrreizéjai caurlikosanai. Jurista Virds, 2003,
3 June, Nr. 21.

Pleps J. Parlaments pret tiesu, prezidents pret parlamentu. Deputata Jana Goldmana imunitates
lieta. Jurista Vards, 2010, 6 April, Nr. 14.

Zalana L. Valsts prezidenta tiesibas nosutit likumu otrreizéjai caurlukosanai. Jurista Virds, 2003.
3 June, Nr. 21.

Valsts prezidentes véstule Saeimas priek$sédétajam. Latvijas Vestnesis, 2002, 23 January, Nr. 13.
Valsts prezidents — par savu darbu likumdo$ana. furista Virds, 2011, 3 May, Nr. 18.
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madjas lapa. Available: http://www.president.Iv/pk/content/?cat_id=9292&Ing=Iv [viewed 28 June
2012].
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has expressed his opinion of exercising this right in his letter to Chairperson of the
Sacima and the Prime minister. The President wrote: Satversme Article 71 does not
only refer to the text of the amended law, because the Sacimas’ adopted law includes
all legislation process, as well as examined suggestions, although they formally do not
appear in the adopted laws text.”

Although Satversme declares the President’s right to suspend a law for two months
on his own initiative, in practice it is used very rarely. The reason of it can be found
in the abiding results that are caused by such action. First of all, this is the Presidents’
sole act and his personal decision to draw the question upon the society. Secondly,
practice shows that such decisions might be experienced only ir crucial occasions,
when the President believes that the law is of great importance to all society.

This right is widely evaluated among lawyers, because it includes different points of
view of its practice.

In legal science the question about exercising Satversmes Article 72 has become even
more popular after the former President Vaira Vike — Freiberga suspended the law
“Amendments in the law of State security institutions” and “Amendments in National
security law”. In press conference the President declared: by using these rights she has
opened door for collecting signatures, because she finds it necessary at the moment.
By this act she wants to draw the Saeimas’ as the people attention so they would act.
It indirectly shows that the President’s personal initiative cannot be translated only as
the rights of the President. It is placed along with the rights of people to decide upon
the law which has been adopted by the Saeima. The fulfillment of this right does not
mean automatically that there is a conflict among the President and the Saeima. This
right lets people to show their attitude towards the suspended law.

The right of the President in Article 72 is not translated as a suspensive veto, bet as a
sparing effect.” The law “On National Referendums and Legislative Initiatives” Article
6 reflects the method how the President has to declare about the suspended law — not
later than on the eleventh day after the law’s adoptation in Saeima, the President has
to declare the text of the law and the decision to suspend it for two months.” The
aim of this act is to order Central Election Comission to organize referendum if the
request for it is received. Satversme gives an opportunity for President to issue such
radical act. By including such right in the Constitution, the President has the right to
object the Parliament. As a result it makes an interesting situation in a parlamentary
republic where the highest power is given to the Parliament members.”® At the same
time this right is focused on the needs of the society and give them and opportunity

______

Valsts prezidenta véstule Saeimas priekssédétajai un Ministru prezidentam par grozijumiem likuma
“Par arodbiedribam”. Valsts prezidenta kancelejas majas lapa. Available: hetp://www.president.lv/pk/
content/?cat_id=9295 [viewed 28 June 2012].

% Feldhane G., Vildbergs H. J. Atsauces Satversmei. Riga: EuroFaculty, 2003, p. 55.
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to express their opinion about the act. In this case the President’s role is preventative
in conflict situations about state politics.

The practice has shown that countersignature is not requested in such cases when he
suspends the law publication for two months by his (the Presidents’) own initiative.
Also many experts of constitutional rights have agreed that such act should not be
countersigned, mentioning that it would be useless, it would make the Presidents’
right formal, because none of the executive power may want to countersign it. If this
Presidents’ act should be countersigned, the President might no exercise it.*! Different
opinion has been noted by professor K.Dislers: in cases when the President suspends
the law promulgation for two months on his own initiative, countersignature by the
Prime minister or minister is necessary, because it contains order elements.*> Above
all different opinions, the author would like to note that it is Presidents decision
which means that the initiative to suspend the law promulgation must come from the
President himself. It shows his interest to involve himself in legislative process and be
as an active participant of it.

New forms of the Presidents’ rights

At the same time the President has the right to hand in suggestions of law projects
in second or third reading of the project. For the first time in the history of the
Republic of Latvia this right was exercised in the 30st of November 2011%° when the
President sent his suggestions, according to the Saeima’s Procedure law Article 95%,
to the Sacimas Committee of Legal affairs. Since then this right has been used for
several times®. Although this right has been declared in the regulation for some time,
practice shows that this Presidents’ right has gained a new perspective and what’s
more important — its’ usage in practice.

Another way of making a dialogue with legislative, as well as executive power, in
order to inform about the Presidents’ concers, as well as his vision of necessary
improvements in legislative process — is the Presidents’ letters in crucial legislation
questions.* Such dialogue process is of great value, because the President may give
advises how to improve the legislation process, name spheres and questions which
most likely would be of a need of new or better regulation.

3 Juristi analizé Valsts prezidentes ricibu un Satversmes 81. pantu, Jurista Virds, 2007. 20 March,

Nr. 12.

Dislers K. Latvijas Valsts prezidenta kompetence. Tieslietu Ministrijas Véstnesis, Nr. 3, 1922, p. 448;
Dislers K. Ievads Latvijas valststiesibu zinatné. Riga: A.Gulbis, 1930, p. 167.

Valsts prezidenta motivacijas véstule Oficialo publikaciju likuma projektam. Valsts prezidenta
kancelejas majas lapa. Available: http://www.president.lv/pk/content/?cat_id=9292 [viewed 28 June
2012].

3 Saeimas Kartibas Rullis. LR likums, Latvijas Vestnesis, 1994.18 August, Nr. 96 (227).
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Although the author finds such letter system as a good improvement to provide
better quality of legislation. At the same time such letters should not include too
detailed lessons of how other state powers must exercise their powers. It is necessary
that the President does not neglect negative practice amoung other powers and by
informal methods inform of his concerns. At the same time there should be found
the right balance of informing and pressuring certain amount of questions to other
state powers.

In the end the author concludes that the Constitution provides the President already
has a wide range of rights in legislation process, like handing in law drafts and
amendments. In practice these rights are quite frequently used, in such way ensuring
and providing better quality of legislation. The practice has shown also new forms of
the Presidents’ rights, such as handing in suggestions of law drafts on second or third
reading in the Sacimas’ Committee. As well as a new form of expressing the Presidents’
point of view to legislative and executive power. At the same time the rights of
the President in legislative sphere have recomendative character. It depends on the
President’s personality and activities in political sphere. The President of Latvia does
not include in any of three state powers. Therefore he can critize other state powers,
evaluate their work and their results. If the President is active in the fulfillment of his
rights, he can notice more mistakes and details which should be prevented for making
the legislation qualitative.

Conclusion

1. Satversme proves that the President has an essential role in providing the quality
of legislation. The President is involved in the development of legislation, as well
as lets him deal with its’ quality control.

2. Satversme separates the Presidents’ duties and rights in developing the legislation.
The President has a duty to proclaim laws which have been adopted by the
Saeima, he declares war on the basis of the Saeima decision. The president is also
obliged to suspend the promulgation of the law for two months if he receives a
request by at least one third of the Saecima members. He also has to pass the law

draft handed in by the people.

It shows that in most cases Satversme declares the President’s duty to take part in
legislation after Saeima has already stated its’ consent and adopted it.

3. As to the President’s rights to ensure the quality of legislation, he may suggest a
law draft to Saeima, hand in suggestions, pass the law to the Saeima for review,
as well as suspend the law promulgation for two months by his own initiative.
By fulfilling these rights, the President draws attention to the issues of national
importance which are crucial to the society.

The dialogue between the President and the legislative power is also possible after
the law is adopted in Sacima in final reading. It can be vividly noticed by the
Presidents’ right to pass the law to the Saeima for review. Although the Parliament
is not obliged to amend the law according to the Presidents’ objections, it must
evaluate them.
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4. 'The rights of the President in legislative sphere have recomendative character.
It depends on the President’s personality and activities in political sphere. If the
President is active in the fulfillment of his rights, he can notice more mistakes
and details which should be prevented for making the legislation qualitative.
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Introduction

One of the most important functions of any Parliament is legislation. The Parliament
as a body which represents the will of the Nation performs the legislative role. The
scope of the limitation of rights and freedoms of individuals is determined by means
of acts. The quality of acts is conditioned by the appropriate stipulation of the legisla-
tive process. It is to ensure the influence of extra parliamentary factors on the shape of
statutory law. The reform of legislative process, conducted in Poland a few years ago,
enabled different social circles to participate in the process in the form of so-called
public hearing.

Legislative process is stipulated by the provisions of the Constitution of the Repub-
lic of Poland of 2nd April 1997" and the rules of the parliamentary chambers®. The
legislative process is comprised of several stages, however the execution of a particu-
lar stage results in the possibility to proceed to the consecutive stage. The legisla-
tive initiative is determined relatively widely. It can be instigated by the members of
Parliament, the executive authorities or the group of 100,000 citizens (so-called the
people’s initiative). The legislative process was shaped on the grounds of the principle
of asymmetric bicameralism. The bill is first examined by the Sejm (the first chamber)
and then the Senate (the second chamber). The Sejm may reject the Senate’s stand-
point on the act (amendments and veto). The last stage of the legislative process is the
promulgation of the act by the President.

Legislative initiative

The instituting the legislative process requires undertaking certain actions by
authorised subjects’. The legislative process commences with the execution of

Journal of Laws, No. 78, item 483 with amendments.

2 The Resolution of the Sejm of the Republic of Poland of 30 July 1992 Rules of the Sejm of the
Republic of Poland (M.P. of 2012, item 32); The Resolution of the Senate of the Republic of Poland
of 23 November 1990 Rules of the Senate of the Republic of Poland (M.P. of 2010, No. 39, item 542
with amendments).

Kudej M. Postgpowanie ustawodawcze w Sejmie RP. Warszawa: Wydawnictwo Sejmowe, 2002, p. 10.
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legislative initiative. According to Art. 118 of the Constitution, the right to introduce
legislation belongs to deputies, the Senate, the President of the Republic, the Council
of Ministers and to the group of 100,000 citizens. The submission of the bill by the
authorised subjects obliges the Sejm to consider that®.

The Constitution does not stipulate the way the legislative initiative should be ex-
ecuted by the members of the Parliament, stating only that “the right to legislation
belongs to deputies”. The provisions of the Rules of the Sejm specify that bills may
be introduced by the group of 15 deputies®. The adoption of this solution means that
the bill may be introduced by a parliamentary club (the club must be composed of at
least 15 deputies)®. The bill however cannot be introduced by a parliamentary group
which according to the Rules of the Sejm must be composed of at least 3 deputies’.
Moreover, the legislation may be initiated by a Sejm committee®, except for the inves-
tigative committee’.

The Senate adopts a resolution to undertake the legislative initiative by simple ma-
jority of votes on the motion of a Senate committee or of a group of at least of 10
senators'. A consideration of bills is held in three readings''. The author of the bill,
by the end of the second reading, may withdraw his proposal. A legislative initiative
motion proposed by at least 10 senators is considered as withdrawn if the number
of senators supporting the bill is less than 10'2. A resolution on the introduction of
a legislative initiative is submitted to the Marshal of the Sejm by the Marshal of the
Senate.

The President of the Republic of Poland has had a right to legislative initiative since
the restitution of his office under the April Novelization of 1989 adopted as a re-
sult of the Polish Round Table Talks. The President’s right to legislation, additionally
without the counter-signature [art. 144 (3) point 4 of the Constitution], is a kind
of peculiarity'. Regardless of the fact that it is hardly ever met in other states®, that

“ TIbid. p. 11.

5 Art. 32 (2) of the Rules of the Sejm.

Art. 8 (2) of the Rules of the Sejm. The groups which contain fewer than 15 deputies may form

parliamentary groups. Parliamentary clubs and groups are formed on the political principle.

Deputies may form teams in the Sejm which are organised under different principles.

Jaskiernia J. Zasady demokratycznego padstwa prawnego w sejmowym postgpowaniu ustawo-

dawczym. Warszawa: Wydawnictwo Sejmowe, 1999, p. 133.

8 Art. 32 (2) of the Rules of the Sejm.

? Art. 136e of the Rules of the Sejm.

10 Art. 76 (1) of the Rules of the Senate.

1 Art. 78 (1) of the Rules of the Senate.

12 Art. 78 (2) of the Rules of the Senate.

3 Art. 83 (1) of the Rules of the Senate.

See: Patrzatek A., Szmyt A. Prawo inicjatywy ustawodawczej. In: J. Trzcifski, ed. Postgpowanie usta-

wodawcze w polskim prawie konstytucyjnym, Warszawa: Wydawnictwo Sejmowe, 1994, p. 126.

15 See: Balicki R. Udzial Prezydenta Rzeczypospolitej Polskiej w postgpowaniu ustawodawczym.
Wroctaw: Wydawnictwo Uniwersytetu Wroclawskiego, 2001, pp. 57-59; Mojak R. Instytucja
Prezydenta RP w okresie przeksztalced ustrojowych. Lublin: Wydawnictwo Uniwersytetu Marii
Curie-Sktodowskiej, 1995, p. 217.
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situation had never occurred in the Polish constitutions before 1989'°. It poses a risk
that competitive bills may be submitted within executive power”. In practice the
President uses the right to legislation relatively seldom.

The legislative initiative is most often undertaken by the Council of Ministers's,
which is a natural thing. The Council of Ministers is the body which conducts the
internal affairs and foreign policy of the Republic of Poland [Art.146 (1)], and sub-
mitting bills to the Sejm is one of the most important instruments of conducting this
policy”. Only governmental bills may be classified as urgent (Art. 123). Moreover,
the Council of Ministers has an exclusive right to introduce a draft budget and other
bills concerning public finances (Art. 221).

The course in which the bill is introduced by the group of 100,000 citizens [Art.
118 (2)] is stipulated by the provisions of the Act of 24th June 1999 on Performing
the Legislative Initiative by Citizens®. Firstly, a group of at least of 15 citizens must
set up a committee of civic initiative. Then 100,000 signatures need to be collected
within three months. The civic bill is considered under a similar procedure as the bills
submitted by other subjects of legislative initiative, taking into consideration their
dissimilarities resulting from the Act on Civic Legislative Initiative and the provisions
of the Rules of the Sejm. The Sejm may reject the bill already in the first reading. If
the bill is not considered by the Sejm due to the expiration of its term of office, it is
considered by the Sejm of the consecutive term of office (the exception of the princi-
ple of discontinuation of the Parliament’s works).

Works on passing bills in the Sejm

Instituting legislative process
The bill is submitted by the authorised subject to the Marshal of the Sejm?'. The

legislative process, according to the principle of asymmetric bicameralism indicating
the dominant role of the first chamber, always commences in the Sejm, even if the
legislation is initiated by the Senate.

The April Constitution (1935) conferred the President a right to legislation merely in the scope of
the amendment of the Constitution. Despite the fact that the Constitution instituted an extensive
catalogue of prerogatives, the initiative of the President in the scope of the amendment of the
Constitution was conditioned by the counter—signature of the Prime Minister and a respective
minister.

Compare: Kruk M. Prawo inicjatywy ustawodawczej w nowej Konstytucji RP. Przeglad Sejmowy,
1998, No. 2, p. 21.

'8 During the sixth term of office of the Sejm (2007-2011) the government submitted 671 bills,
which constituted 44.6% of all initiatives.

See: Patyra S. Mechanizmy racjonalizacji procesu ustawodawczego w Polsce w zakresie rzadowych
projektéw ustaw. Toruni: Adam Marszalek, 2012, p. 109 and subsequent.

2 Journal of Laws, No. 62, item 688.

21 Art. 34 (1) of the Rules of the Sejm.
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Submitting the bill the sponsor nominates a person who will be authorised to rep-
resent him in works on the bill. A bill should be accompanied by an explanatory
statement which must meet formal requirements stipulated in Art. 34 (2) of the Rules
of the Sejm. If this explanatory statement enclosed to the bill does not meet these
requirements, the Marshal of the Sejm may return a bill or draft resolution to the
sponsor’. Any bills which raise doubts as to their compliance with law, including
European Union law or basic principles of legislative drafting” may be referred to
the Legislative Committee for its opinion by the Marshal of the Sejm, after seeking
the opinion of the Presidium of the Sejm. The Legislative Committee may, by a 3/5
majority of votes, find the bill inadmissible. In this case the Marshal of the Sejm may
not accept such a bill to proceed*. The Marshal of the Sejm orders printing of bills (if

necessary also the required opinions) and their delivery to the deputies®.

The first reading of a bill

According to the constitutional provisions, the bill is considered in the course of three
readings [Art. 119 (1)]. This principle has no exceptions even if the bill is classified
as urgent. By the time of the first reading the sponsor may amend the submitted bill.
The amendment to the bill must satisfy the requirements of a bill and is introduced
to the submitted bill without necessity of its voting®.

The first reading is usually held at a sitting of the Sejm’s committee?”. Only the most
important bills are considered in the course of first reading at a plenary sitting of
the Sejm. These are the bills on amendments to the Constitution, draft budgets, tax
bills, bills governing the election of the President of the Republic and elections to
the Sejm, to the Senate and to local government organs, bills governing the structure
and jurisdiction of public authorities, as well as drafts of law codes. The bills which
are submitted in the form of civic initiatives are also considered at a plenary sitting
of the Sejm. Moreover, the Marshal of the Sejm may also refer other bills and draft
resolutions of the Sejm for a first reading at a sitting of the Sejm when this is justified
by important reasons®®. The selectivity of bill consideration at a plenary sitting of the
Sejm stipulated by the Rules of the Sejm results from the limited working time of the

chamber?.

The first reading may be held no sooner than the seventh day following the delivery
of a copy of the draft to the deputies, unless the Sejm or a committee decides other-
wise®. All deputies are notified about the sitting of a committee at which a first read-

2 Art. 34 (7) of the Rules of the Sejm.
» The Ordinance on Principles of Legislative Drafting.
2 Art. 34 (8) of the Rules of the Sejm.

> Art. 35 (1) of the Rules of the Sejm.

% Art. 36 (1a) of the Rules of the Sejm.

7 Art. 37 (1) of the Rules of the Sejm.

% Art. 37 (2-3) of the Rules of the Sejm.

» Jaskiernia J. Zasady demokratycznego paristwa prawnego w sejmowym postgpowaniu ustawo-
dawczym. Warszawa: Wydawnictwo Sejmowe, 1999, p. 145.

30 Art. 37 (4) of the Rules of the Sejm.
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ing is to be held. Each deputy may take part in that sitting or submit his comments
or proposed amendments in writing®'. The first reading of a bill consists of its justi-
fication by its sponsor, a debate on general principles of the bill, as well as deputies’
questions and answers of the sponsor®”. If the first reading is held at a sitting of the
Sejm it ends with the referral of the bill to the committees unless the Sejm, pursuant
to a relevant motion, rejects the bill as a whole®.

A public hearing may be held on a bill*. It is a form of consultations and passing
opinions on bills by interested societies and circles®. A resolution on holding a public
hearing is passed by the committee to which the bill has been referred for consid-
eration®. This resolution is passed upon a written request made by a deputy to the
committee®’. A resolution to hold a public hearing may be passed after the conclusion
of the first reading of a bill and before the commencement of its detailed considera-
tion™,

The right to participate in a public hearing concerning a bill belongs to subjects,
which after the publishing of the bill in the form of a paper, have declared to the
Sejm an interest in working on the bill at least on the 10th day before the day of a
public hearing®. The right to participate in a public hearing on a bill also belongs to
subjects which have declared an interest in working on the bill** under the procedure
prescribed in the Act of 7 July 2005 on Lobbying Activity in the Lawmaking*'.

The committee after having considered the bill submits a report to the Sejm in which
either suggests passing the bill without amendments, passing the bill with particular
amendments, in the form of its consolidated text or rejecting the bill as a whole. If
the bill was referred to more than one committee, the committees present a joint
report on the bill2. So-called minority motions are included in the report. These are
motions and proposals of amendments submitted by deputies which were rejected by
the committee. The minority motions are included in the committee report on the
request of a sponsor®. The Marshal of the Sejm orders printing the committee reports
and their delivery to deputies*.

31 Art. 38 of the Rules of the Sejm.

32 Art. 39 (1) of the Rules of the Sejm.
3 Art. 39 (2) of the Rules of the Sejm.
3 Art. 70a (1) of the Rules of the Sejm.

See: Jaskiernia J. Zasady demokratycznego pafistwa prawnego w sejmowym postgpowaniu ustawo-
dawczym. Warszawa: Wydawnictwo Sejmowe, 1999, p. 149 and subsequent

3¢ Art. 70a (2) of the Rules of the Sejm.

37 Art. 70a (3) of the Rules of the Sejm.

3% Art. 70a (4) of the Rules of the Sejm.

3 Art. 70b (1) of the Rules of the Sejm.

4 Art. 70b (2) of the Rules of the Sejm.

4 Dz. U. of 2005 No. 169, poz. 1414 with amendments.
4 Art. 43 (1-2) of the Rules of the Sejm.

# Art. 43 (4) of the Rules of the Sejm.

“ Art. 43 (5) of the Rules of the Sejm.
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The second reading of a bill

The second reading is held at a plenary sitting of the Sejm no sooner than the seventh
day following the delivery of a committee report to deputies, unless the Sejm decides
otherwise®. It consists of the presentation to the Sejm of a committee report by a
deputy — rapporteur, the debate and the introduction of amendments and motions®.
During the sitting the sponsor, the group of at least 15 deputies, the chairperson of a
parliamentary club or a parliamentary group (on the behalf of the club or the group)
and the Council of Ministers may introduce amendments to the bill or move a mo-
tion to reject the bill”. The amendments after having been introduced orally are to
be submitted in writing to the Marshal of the Sejm. They should indicate their con-
sequences for the text of a bill*.

The Ma