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Introduction 

 

 

The essential role of the right to the freedom of expression has been emphasized by many 

academics. John Stuart Mill is the most well known among them.
1
 His arguments in favour of 

freedom of expression have been subsequently developed by such legal scholars and philosophers 

as Ronald Dworkin,
2
 John Rawls

3
 and Eric Barendt.

4
 They can be summarized in four points.

 

Firstly, the free exchange of views is necessary to search for truth, to challenge the accepted 

policies and look for solutions which are directed to the improvement of the society’s life. 

Secondly, the freedom of expression is a precondition for the individual progress and self-

fulfilment. Thirdly, the right to receive varying information and freely express different views is 

interlinked with the citizen’s participation in the democratic governance. Fourthly, the freedom of 

expression ensures the protection against the possibility of the governing elite to silence the views it 

objects. 

These essential claims in favour of the right to the freedom of expression explain why the states 

have to mention very serious reasons in order to justify the interference within the exercise of this 

right. However, most academics agree that this right is not absolute. Furthermore, the way it has 

been formulated in international human rights documents allow the imposition of restrictions on the 

exercise of the freedom of expression in order to protect other fundamental rights of the individuals. 

The expressions inciting to hatred and discrimination have frequently been among the ones, which 

are restricted in international human rights instruments and in national laws. What explains such 

approach is the fact that these expressions jeopardize rights and values, which are considered in 

many societies of similar importance as the right to the freedom of expression. These include for 

instance the right to human dignity, the right to equal treatment and prohibition of discrimination. In 

sweeping cases hate expressions can endanger the physical integrity of the individual or make 

threats to peaceful coexistence within society by denying the right of existence of certain group of 

society. The history of Europe proves that unrestricted dissemination of hatred against some groups 

of population might result in violence and even mass killings of individuals belonging to the 

targeted group.        

                                                 
1
 Mill John Stuart, “Selected Writings of John Stuart Mill”, The New American Library, 1968, pp.121-230. 

2
 Ronald Dworkin,  “Taking Rights Seriously”, Harvard University Press, 1977, pp.266-291. 

3
 John Rawls, “Political Liberalism”, New York: Columbia University Press, 1993. 

4
 Erik Barendt, “Freedom of Speech”, Oxford University Press, 2005, pp.6-23. 



The search for balance between the right to the freedom of expression and prohibition of various 

manifestations of hate speech is visible in legal theory and philosophy, in international human rights 

documents and in national law. The law and theory in Europe in contrast to the United States of 

America generally express support for those restrictions on freedom of expression, which are 

necessary to combat incitement to discrimination and hatred. The explanations for such stance 

might be found in tragic history of Europe, where the repressions against certain vulnerable groups 

were common already since the Middle Ages. However, the differences exist also within the theory 

and practice in Europe. The choice for particular solutions in balancing the involved interests has 

been determined by the constitutional system, history, political culture, the existence of self-

regulatory measures, the homogeneity of state’s population and other factors.  

The solutions adopted within the United Nations and European human rights sources also differ. 

Some documents emphasize the obligation to eliminate discrimination and other forms of hatred, 

others provide far reaching guarantees for the protection of the right to the freedom of expression. 

This divergence is explained by the various aims of these documents and events, which motivated 

there elaboration. For example the International Convention on the Elimination of All Forms of 

Racial Discrimination was largely adopted as a tool against resurgence of apartheid in South Africa 

and the revival of anti-Semitism in Europe. Therefore, the primary aim of this Convention is to 

eliminate different forms of racism and discrimination, and the implementation of other human 

rights is subordinated to this goal. However, the differences among various international human 

rights instruments concerning balancing the involved interests raise an issue about the coherence of 

the international human rights system and the enforceability of international standards at national 

level. In order to explore this subject, the thesis includes the analysis of interaction among different 

United Nations and European human rights mechanisms and a study of solutions adopted by states, 

when they are faced with contradictory obligations at international level. 

The analysis of the international human rights sources makes a basis for a subsequent comparative 

assessment of the Latvian legal framework and case-law. To begin with, the balancing between the 

right to the freedom of expression and the prohibition of hate speech is a relatively new 

phenomenon for the Latvian authorities, media and society. Although the incitement to hatred was 

outlawed already in the period of Soviet Union, the relevant provisions in principle were hardly 

applied in practice, because due to the censorship it was not possible to communicate hate 

expressions to a wider audience. As a result of this, the majority of the society was left with an 

impression that there are no instances of hate speech. This view largely influenced the balance 



between the involved interests in law and the attitude of the law enforcement authorities towards 

hate crimes after the restoration of independence. Moreover, in some branches like for example 

criminal law the existing legal framework was in principle inherited from the Soviet period. The 

subsequent amendments were mainly spontaneous determined by internal or external factors. For 

example in the summer of 2006 after numerous instances of hatred against sexual minorities the 

Prime Minister proposed to supplement the existing Criminal Law in order to ensure protection 

against manifestations of hatred also to individuals belonging to this group. However, the 

legislation and case-law has not always followed the developments in the society. For example 

there is still no special legal act which would determine the responsibility of internet service 

providers for the dissemination of hatred through the Internet, despite the fact that this medium of 

communication is frequently used in such cases.  

The balance between the right to the freedom of expression and the prohibition of hate speech has 

not been much studied also in the Latvian legal theory. The publications of Latvian legal experts 

have mainly focused only on the examination of Criminal Law, but missed a comprehensive 

analysis of national law. This thesis attempts to redress this situation. Furthermore, it includes a 

assessment of national laws and jurisprudence in the light of relevant rules of principal universal 

and European human rights sources. Apart from identifying incompliance between the national and 

international regulation the author suggests concrete solutions, how to reach the maximum 

adequacy between both levels. The thesis also substantiates that changes in national laws and 

practice are not necessary only to fulfil the international legal obligations of the state, but are in 

accordance of interests of Latvia as a democracy. It should be emphasized that Latvia is a country 

with large percentage of ethnic minorities. Moreover, it is expected that the diversity of the 

population will increase in the future as the result of the integration processes within the European 

Union. The economic development of the country already now requires government to search for 

solutions, how to attract additional labour force. Therefore, it is essential that domestic law and 

practice protects all individuals against incitement to hatred and discrimination in order to ensure 

peaceful coexistence among different groups of society. At the same time the law should guarantee 

free exchange of views on issues of public interest, including the ones which are sensitive to 

representatives of some groups. It is not an easy task to find the balance between the analyzed 

interests, which would be the optimal one in the situation of Latvia. Therefore, the analysis of 

jurisprudence of universal and European human rights instruments serves not only as a tool for 



comparative assessment, buts also as a source of inspiration for various ways, how the right to the 

freedom of expression and the prohibition of hate speech can be balanced.                        



 

Chapter I 

1. Aims and methodology  

The aim of thesis is divided in the following sub-aims: 

1) To reveal the normative approaches in the United Nations and European human rights 

treaties and the principles elaborated in practice by their monitoring bodies regarding the 

balance between the right to the freedom of expression and the prohibition of hate speech. 

2) To analyze the reciprocity among solutions adopted within different human rights 

mechanisms and to explore the problems posed by this divergence as regards the 

implementation of international norms at national level. 

3) To make a comparative assessment of the relevant international and Latvian legal 

framework and practice and in case of identifying inconsistencies to elaborate solutions 

corresponding to the international obligations and the interests of Latvia as a democratic 

state.  

 

The following tasks served to implement these aims: 

1) To study the approaches used to balance the right to the freedom of expression and the 

prohibition of hate speech in the jurisprudence of the monitoring bodies of the International 

Covenant on Civil and Political Rights and the International Convention on the Elimination of 

All Forms of Racial Discrimination. 

2) To identify the common and the distinctive elements in balancing the analyzed interests in 

the practice of the Human Rights Committee and the Committee on the Elimination of Racial 

Discrimination and to explore the reasons for the existing divergence. 

3) To analyze the European Human Rights Court’s case-law as regards the right to the freedom 

of expression and its limitations in order to detect principles the Court uses in examining such 

cases. 

4) To study the standards elaborated by the European Commission against Racism and 

Intolerance and to examine the approach employed by this institution to combat different 

manifestations of hate speech. 

5) To make a comparative assessment of the standards elaborated within the analyzed United 

Nations treaties and European human rights documents on the research topic in order to reveal 

the differences.  



6) To characterize the problems posed by the existing divergence on the enforcement of 

international standards at national level and to identify issues, where there is a need to search for 

more coordinated approach among the involved universal and European human rights 

institutions. 

7) To explore approaches, how the existing differences on balancing the freedom of expression 

and the prohibition of hate speech has been managed in the practice of various institutions in 

order to avoid the conflict among them. 

8) To study the Latvian legal doctrine and the evolution of domestic legal framework and case-

law as regards the balancing the right to the freedom of expression and prohibition of hate 

speech. 

9) To make a comparative assessment of Latvian legal framework and international standards 

on the research issue and on the basis of conclusions made to elaborate solutions which would 

correspond to the international obligations of state and the interests of Latvia as a democracy.   

 

There are several research methods used in the thesis, but the dominant one is the comparative 

method. It was first used to analyze the relevant jurisprudence of the two United Nations human 

rights treaties monitoring bodies. Subsequently, the comparative analysis was used to reveal the 

common and different elements as regards the research issue in the practice of the pertinent United 

Nations and European human rights institutions. Lastly, the thesis included the comparison between 

the relevant Latvian legal framework and the international and regional standards binding on the 

state. The inductive method was used to draw general conclusions from the study of individual 

cases as regards the balancing of involved interests in the practice of respective human rights 

bodies. Furthermore, the different methods of interpretation were used in analyzing the content of 

the relevant legal provisions. The historical method helped to illustrate the evolution of Latvian 

legal doctrine and legal framework and to discover internal and external factors which have 

influenced the existing balance between the right to the freedom of expression and prohibition of 

hate speech. In addition, this method was used to study the development of practice of United 

Nations and European human rights institutions on the research issue. Lastly, the sociological 

method served to assess the conformity of the Latvian legal framework to the latest developments 

and the needs of the society.       



 

2. Structure of thesis 

 

The promotion thesis includes an introduction, five chapters, most of which are divided in sub-

chapters and the conclusions. The introductory chapter characterizes the research issue and 

formulates the purpose and tasks of the thesis. Furthermore, it illustrates the problems linked to the 

definition of terms „freedom of expression” and „hate speech” and explains the way these terms are 

used in the thesis. Lastly, the introduction contains description of research methods used and 

characterizes the legal sources and bibliography.  

The second chapter explores the jurisprudence of two United Nations human rights treaties 

monitoring bodies, namely the Human Rights Committee and the Committee on the Elimination of 

Racial Discrimination in relation to the right to the freedom of expression and the prohibition of 

certain forms of hate speech. It reveals the evolution of the practice of both monitoring bodies and 

changes as regards the interpretation of the pertinent treaty norms. Subsequently, the author 

proceeded with a comparative assessment of the ways both Committees balance the analyzed 

interests and examined the reciprocity between their jurisprudence in concrete cases. Furthermore, 

the author studied also the ways the countries have approached the situations, when they were faced 

with contradictory international legal obligations as the result of the differences in the relevant 

practice of both bodies.                

The third chapter explores the balance between the right to the freedom of expression and 

prohibition of hate speech at European level. The sources analyzed were the most widely accepted 

regional human rights treaty - the European Convention on Human Rights and the standards 

elaborated by the European Commission against Racism and Intolerance, the Council of Europe’s 

institution which has a specific mandate to combat racism, xenophobia and various forms of 

intolerance. The first sub-chapter examines the case-law of the European Court of Human Rights. It 

discovers criteria, which the Court considers in passing a judgement as regards the legitimacy of 

restrictions imposed on the right to the freedom of expression according to the second paragraph of 

Article 10. It continues with an analysis of those decisions by the European Human Rights Court 

and by the Commission, where the complaints about the restriction of the freedom of expression 

were declared inadmissible on the basis of Article 17 of the Convention. The thesis also 

characterizes the role of Article 17 in the Convention system and those forms of hate speech which 

the Court and Commission have traditionally considered under this provision. The author gives a 

critical assessment of certain inadmissibility decisions. The main concern as regards the application 



of Article 17 is the fact that this provision does not require the examination of the proportionality of 

the restrictive measures applied. The second sub-chapter characterizes the purpose of establishing 

the European Commission against Racism and Intolerance, its mandate and methods of work, 

differences from the Court, and the legal approaches it utilizes in balancing the analyzed interests. 

The main focus is on the analysis of recommendations and state reports elaborated by the 

Committee. The recommendations on combating various manifestations of hate speech illustrate 

alternative ways of balancing the interests involved. Furthermore, they provide well-detailed and 

comprehensive guidelines for national legislation as regards the research issue. Apart from 

recommendations the author analyzed reports prepared by the Committee on the situation in 

different states. These reports highlight the problems common in most European states, as for 

example the hate speech in political discourse, and illustrate various legal solutions adopted at 

national level. As a sample case-study I chose reports on those states, where the problems of hate 

speech were among the issues of special concern and reports on other two Baltic States, which face 

the same problems as Latvia in searching the balance between the different interests involved.  

The fourth chapter of promotion work provides comparative assessment of the practice of universal 

and regional human rights institutions analyzed before. This analysis reveals common elements and 

differences between various human rights bodies as regards the balancing of the right to the 

freedom of expression and prohibition of hate speech. It characterizes the impact of existing 

divergence in their jurisprudence on the implementation of international standards at national level 

and identifies those issues which require a more coordinated approach in order to improve the 

enforcement of relevant provisions. The analysis also explains the reasons for the different 

approaches to the balancing of the pertinent interests.   

The last chapter gives a comprehensive analysis of the Latvian legal doctrine, relevant statutes and 

case-law in a comparative context. It illustrates the historical evolution of laws and highlights the 

most essential international and domestic factors, which have determined the existing balance 

between the freedom of expression and the prohibition of different manifestations of hatred. 

Subsequently, the thesis identifies the most serious contradictions between the domestic and 

international rules and reveals those issues where the law does not correspond to the latest 

developments in the society. It elaborates concrete suggestions in order to make the domestic legal 

framework and practice in accordance with the international obligations and the interests of Latvia 

as a state where all groups of society are protected against incitement to hatred. The final part of 

thesis formulates conclusions and suggestions.       



 

3. Terminology 

The analysis of the thesis relates to the study of interaction between the two terms: the “freedom of 

expression” and “hate speech.” International human rights monitoring bodies and legal scholars 

sometimes separate such manifestations of the right to the freedom of expression as freedom of 

press, artistic freedom and political speech. However, in the present thesis all these manifestations 

are analyzed together, as the analysis is focused on balancing the prohibition of hate speech with the 

right to the freedom of expression in general.       

There is no definition of the term “freedom of expression” in international human rights 

instruments. The content and elements of this right becomes apparent only in the case-law of the 

European Court of Human Rights and jurisprudence of the United Nations Human Rights 

Committee and other treaty monitoring bodies. While the analysis of the practice of different human 

rights institutions provides a general understanding on the core of this right, there are differences 

among the institutions as regards its scope. For example the European Court of Human Rights has 

declared some manifestations of hate speech to fall outside the scope of freedom of expression. At 

the same time in the jurisprudence of the Human Rights Committee similar expressions are 

considered to form a part of the freedom of expression, while the Committee recognizes the 

possibility to impose legitimate restrictions on them. In view of the existing differences the thesis 

does not contain a single definition, but the term “freedom of expression” is used in the context of 

each chapter. The formulation of a definition would exclude some manifestations of the freedom of 

expression from the scope of the analysis and thus would create obstacles for the purpose of this 

thesis, which is aimed at the analysis of balancing the prohibition of hate speech with various forms 

of freedom of expression.  

A similar approach is used in relation to the term “hate speech.” The provisions of international 

human rights treaties, other sources of law and the interpretation of these norms in practice 

identifies the core of this term and its constituting elements. However, there are differences as 

regards the content of this term and none of the international human rights sources gives its 

definition. The only exception is Recommendation on „Hate Speech” adopted by Council of Europe 

Committee of Ministers on 30 October 1997.
5
 However, despite the fact that the definition included 

                                                 
5
 Recommendation No. R (97) 20 of the CE Committee of Ministers on “Hate speech”, adopted on 

30 October 1997. Accessible at: 

http://www.coe.int/t/e/human_rights/media/4_Documentary_Resources/CM/Rec(1997)020&ExpMe
m_en.asp (last visited 07.08.2006) 



in this document is a very broad one, it does not comprise all manifestations of “hate speech”. At 

the same time the Recommendation includes some which are not covered by the analyzed human 

rights treaties. The differences among various human rights documents relate both to the types of 

prohibited expressions and groups which are protected against hate speech. 

For instance, most human rights documents outlaw such manifestations of hate speech as incitement 

to violence, hatred or discrimination against some group of the society. Some legal sources include 

also expressions which defame or make a ridicule of the person on the basis of his/her group 

affiliation. Furthermore, some documents directly prohibit specific forms of hate speech as for 

example the dissemination of xenophobia and anti-semitism, the denial or justification of holocaust 

and of other crimes against humanity. In other legal sources the legitimate restrictions on the 

freedom of expression are formulated in a more general way. In view of all these differences the 

thesis does not include a definition of the term “hate speech”, but this term is used according to its 

content in the international and regional human rights documents analyzed.      

There are two terms used in the title of the thesis: “prohibition of hate speech” and “incitement to 

discrimination.” This was done in order to emphasize that the analysis deals not only with 

expressions inciting to violence, but also the ones inciting to discrimination. However, within the 

thesis they are frequently merged under the term “hate speech”, which includes also the incitement 

to discrimination. The concrete manifestations of “hate speech” are mentioned only in those 

situations, when it is considered essential for the analysis of the specific issue.    

 

4. Characteristics of legal and other sources  

Court judgements, jurisprudence² of international human rights treaties monitoring bodies and other 

primary sources form the larger half. However, among the sources analyzed there were also 

scientific research and publications, which deal with theoretical aspects of balancing the freedom of 

expression and prohibition of hate speech or study the practice of different human rights institutions 

as regards the balancing of the interests involved.  

Theoretical aspects of the research issue are examined in the writings of such philosophers and legal 

scholars as John Stuart Mill, Ronald Dworkin, John Rawls and Eric Barendt. The publications of 

these authors illustrate the justifications for the right to the freedom of expression and highlight at 

theory level problems related to finding the balance between the freedom of expression and 

prohibition of hate speech. Various approaches to the balancing of the analyzed interests are evident 



also in the jurisprudence of the international human rights institutions and particularly in the 

individual opinions adopted by judges or members of treaty monitoring bodies. 

Scientific publications, which analyze specific United Nations or European human right’s 

documents demonstrate the way the respective provisions of human rights treaties have been 

applied in practice and give guidance to the main judgements and decisions adopted on the thesis 

subject. Besides, they include the study of those cases, which reveal the inconsistencies in the 

practice and suggest alternative ways in interpreting the respective treaty provisions. The 

fundamental monographs of Manfred Nowak, U.N. Covenant on Civil and Political Rights, CCPR 

Commentary and Natan Lerner, The U.N. Convention on the Elimination of All Forms of Racial 

Discrimination are the main publications used concerning the study of jurisprudence of United 

Nations Human Rights treaties monitoring bodies. Despite the fact that the work of Natan Lerner 

was published already in 1980’s, it is still the most comprehensive analysis of the history of the 

Convention and evolution of its provisions. In addition to these works the author used the scientific 

publications accessible in various electronic data bases, which add new arguments to the analysis 

made by Manfred Nowak and Natan Lerner. 

The study of the work and standards adopted by the European Commission against Racism and 

Intolerance was based on the original sources, because the Commission was established only in 

1993 and there are no scientific publications devoted to the analysis of Commission’s activities on 

the thesis subject. On the contrary, there are many studies on the European Convention of Human 

rights and the practice of the European Human Rights Court. Among the main ones used in thesis 

was one of the oldest and most comprehensive analysis: Theory and Practice of the European 

Convention on Human Rights written by P. Van Dijk and G.J.H Van Hoof and the monograph of 

C.Ovey and R.White The European Convention on Human Rights, which illustrates the recent 

trends in Courts case-law.  

The primary sources firstly include the relevant General Comments and decisions on individual 

complaints adopted by the Human Rights Committee and the Committee on the Elimination of 

Racial Discrimination. These sources illustrate the content and interpretation of the analyzed human 

rights treaties provisions. The decisions also characterize the interaction between both human rights 

monitoring bodies, because the states and petitioners sometimes invoke the provisions of the other 

body in order to substantiate their position. Lastly, the author analyzed the state reports on the 

implementation of both treaties and the conclusions adopted by Committees after the assessment of 

these reports. This source demonstrates the main problems of enforcing the relevant treaty 



provisions and the ways in which the states have implemented international obligations at the 

national level. Furthermore, the primary sources comprise the decisions and judgements of the 

European Court of Human Rights. They were used as a main basis for the analysis of the relevant 

provisions of the Convention. The judgements concerning the assessment of limitations on 

expressions inciting to hatred and discrimination do not create the majority of the Court’s case-law 

on Article 10. Therefore, in order to illustrate the interpretation of Article 10 the thesis comprises 

the study of case-law which relates to different manifestations of freedom of expression.  

However, many complaints regarding restrictions on expressions inciting to hatred or discrimination 

are rejected on admissibility stage on the basis of Article 17. The analyzed case-law on Article 17 

includes both the decisions of the Court and the European Commission of Human Rights, because 

the Commission was responsible for the examination of the admissibility of complaints until the 

Additional Protocol 11 entered into force. In total there are more than forty judgements and 

decisions studied, which makes it possible to conceive the principles applied by Court and the 

Commission in balancing the right to the freedom of expression and the prohibition of hate speech. 

Lastly, the primary sources, as for example reports on states and recommendations, were also used 

in studying the standards elaborated by the European Commission against Racism and Intolerance.           

The emphasis is on the study of primary sources, because their analysis provides an immediate and 

precise insight into the criteria and arguments considered by treaty monitoring bodies in balancing 

the freedom of expression and other interests. The academic commentaries give a critical 

assessment of the practice of different human rights bodies, but they do not reveal all aspects of the 

decision making process. A source of particular interest is the individual opinions adopted by the 

members of the Human Rights Committee or the judges of the European Court of Human Rights. 

These opinions frequently illustrate the inconsistencies in the jurisprudence and alternative ways of 

interpreting respective treaty provisions. The analysis of primary sources also identifies obligations, 

which the respective provisions of international human rights sources impose on states. The clarity 

about the scope and content of these provisions is essential to make a comparative assessment of 

domestic and international legal sources in the following chapter. 

In analyzing the interaction between the international and domestic human rights norms I used both 

the monographs of well-known experts of international law as for example Malcolm N.Shaw, Peter 

Malanczuk and the publications of Latvian legal scholars as for instance Ineta Ziemele, Juris Bojars 

and Egils Levits. The first type of sources illustrates general theoretical issues as regards the 

interaction between international and national law, whereas the second ones characterize these 



issues in the context of Latvian legal system and practice. Furthermore, the publications of such 

Latvian legal experts as Martins Mits, Valentija Liholaja and Andrejs Judins highlighted the most 

controversial issues in Latvian legal doctrine as far as the consistency between the provisions of 

Latvian Criminal Law and pertinent international rules is considered. In addition to scholarly 

publications, I have analyzed judgements of the Constitutional Court and ordinary courts. These 

judgements reveal the interpretation of international human rights norms by national courts and 

demonstrate the impact of international standards on the way in which the domestic legal provisions 

are applied.  

 



 

Chapter II 

The United Nations system: International Covenant on Civil and Political Rights 

and International Convention on the Elimination of All Forms of Racial 

Discrimination 

 

Introduction  

This chapter will focus on the analysis of relationship between the prohibition of hate speech and 

the right to freedom of expression within the context of two international and widely ratified human 

rights treaties: the International Covenant on Civil and Political Rights (ICCPR)
6
 and the 

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
7
.  

Both of them recognise the right to the freedom of expression as well as prohibit the speech inciting 

to racial discrimination or hatred. However, the respective provisions of both treaties and the 

approach of their monitoring bodies to some degree differ in assessing the permissible limitations 

on the freedom of expression in favour of prohibition of hate speech. 

Initially, both the relevant articles of these instruments and the practice of their supervisory bodies 

will be examined separately. The aim of this analysis is to identify the principles applied by the 

Human Rights Committee (HRC) and the Committee on the Elimination of Racial Discrimination 

(CERD) in striking the balance between the freedom of expression and prohibition of hate speech. 

The relevant norms of the treaties will be analysed predominantly on the basis of their interpretation 

in the practice of the respective supervisory bodies: in decisions on individual communications, in 

concluding observations
8
 on state reports and in general comments

9
 or recommendations.

10
 Yet, 

                                                 
6
 There are 156 States Parties to the International Covenant on Civil and Political Rights. Accessible at: 

http://www.ohchr.org/english/countries/ratification/4.htm (last visited 29.09.2006) 
7
 There are 170 States Parties to the International Convention on the Elimination of All Forms of Racial Discrimination. 

Accessible at: http://www.ohchr.org/english/countries/ratification/2.htm (last visited 29.09.2006) 
8
 According to the glossary of treaty bodies terminology Concluding Observations (sometimes called also Concluding 

Comments) are defined as “The observations and recommendations issued by a treaty body after consideration of a 



other relevant sources of interpretation which might complement the analysis such as comments by 

individual academics or relevant documents adopted by UN bodies
11

 will be referred to 

occasionally.  

This will be followed by a comparative assessment afterwards. The outcome of this comparative 

analysis identifies what is common and what is different in the practice of CERD and HRC in 

relation to application of substantial provisions and procedural approaches to striking the balance 

between the freedom of expression and prohibition of hate speech. Furthermore, the comparative 

assessment gives an explanation for the differences discovered as well as examines advantages and 

disadvantages in the approaches of human rights treaties monitoring bodies. Lastly, the comparative 

analysis characterizes the possible negative effects caused by the differences in practice of both 

bodies on the issue and makes proposals for making the jurisprudence of Committees more coherent 

in order to strengthen the authority of both HRC and CERD.   

 

1. Analysis of the International Covenant on Civil and Political Rights (ICCPR) 

1.1. Scope of the right to the freedom of expression and relationship between the Article 19 

and Article 20 (2) 

a) Scope of the right to the freedom of expression  

The right to the freedom of opinion and expression is guaranteed in Article 19 of the ICCPR. The 

paragraphs one and two of this provision declare:  

“1. Everyone shall have the right to hold opinions without interference.  

                                                                                                                                                                  
State party’s report. Concluding Observations refer both to positive aspects of State’s implementation of the treaty and 

areas where the treaty body recommends that further action needs to be taken by the State…” 

See: http://www.ohchr.org/english/bodies/treaty/glossary.htm 
9
 According to the glossary of treaty bodies terminology General Comment is “a treaty body’s interpretation of the 

content of human rights provisions, on thematic issues or its methods of work. They often seek to clarify the reporting 

duties of State parties with respect to certain provisions and suggest approaches to implementing treaty provisions.”  

Ibid. 
10

 General Recommendation is the term used by CERD to refer to the same source – general comments. Ibid. 
11

 Look for example Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant 

on Civil and Political Rights, Annex, UN Doc E/CN.4/1985/4 (1985). Accessible at:  

http://wwwserver.law.wits.ac.za/humanrts/instree/siracusaprinciples.html (last visited 27.06.2006) 



2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, 

receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in 

writing or in print, in the form of art, or through any other media of his choice.”12  

The monitoring body of the Covenant - the Human Rights Committee has constantly emphasized 

the importance of the right to the freedom of expression in a democratic society despite the fact that 

there is no reference to democracy in the text of Article 19. In the Communication of Tae-Hoon 

Park v. Republic of Korea it stated: “The right to freedom of expression is of paramount importance 

in any democratic society, and any restrictions to the exercise of this right must meet a strict test of 

justification.”
13

 The importance of freedom of expression in a democratic society has also been 

recognized by the HRC in its findings as regards acts which might constitute the interference within 

this right. Apart from long-established restrictions on the right to the freedom of expression like 

censorship and fine or imprisonment as a result of the exercise of this right, the Committee has 

acknowledged that also the following acts might constitute restrictions on free expression: the loss 

of an employment position as a result of expression of ones views,
14

 an obligation to register the 

publication in advance
15

 or the refusal to grant permanent accreditation in a Parliamentary Press 

Gallery.
16

 

 The Committee has confirmed that the scope of this right is very wide one. For example in a case 

of Ballantyne, Davidson, McIntyre v. Canada the Committee refused to accept the arguments of the 

Government of Quebec that commercial activity, namely, the prohibition on outdoor advertising in 

a language other than the French, does not fall within the ambit of Article 19. The HRC emphasized 

that: “Article 19, paragraph 2, must be interpreted as encompassing every form of subjective ideas 

and opinions capable of transmission to others, which are compatible with article 20 of the 

Covenant, of news and information, of commercial expression and advertising, of works of art, etc.; 

                                                 
12

 Cited from: http://www.unhchr.ch/html/menu3/b/a_ccpr.htm (last visited 12.09.2006) 
13

 Communication Tae-Hoon Park v. Republic of Korea, No 628/1995, 20/10/98, CCPR/C/64/D/628/1995 (1998), 

paragraph 10.3. Accessible at: http://www.unhchr.ch/tbs/doc.nsf (last visited 15.08.2006).  See also Communication 

Laptsevich v. Belarus, No 780/1997, 13/04/2000, CCPR/C/68/D/780/1997, paragraph 8.2. Accessible at: 

http://www.law.wits.ac.za/humanrts/undocs/session68/view780.htm (last visited 15.08.2006). 
14

 Communication Ross v. Canada, No 736/2000: Canada. 26/10/2000. CCPR/C/70/D/736/1997. (Jurisprudence) 

Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/29712c8ddea3414dc12569ad003d0316?Opendocument (last visited 

10.09.2006) 
15

 Communication Laptsevich v. Belarus, No 780/1997, 13/04/2000, CCPR/C/68/D/780/1997, paragraph 8.1. 

Accessible at: http://www.law.wits.ac.za/humanrts/undocs/session68/view780.htm (last visited 15.08.2006) 
16

 Communication Robert W. Gauthier v. Canada, No 633/1995. 05/05/1999, CCPR/C/65/D/633/1995, paragraph13.6. 

Accessible at: http://www.unhchr.ch/tbs/doc.nsf (last visited 15.08.2006)  



it should not be confined to means of political, cultural or artistic expression. In the Committee's 

opinion, the commercial element in an expression taking the form of outdoor advertising cannot 

have the effect of removing this expression from the scope of protected freedom.”
17

 

The HRC expressed its opinion on the scope of right to the freedom of expression also in the case of 

Lee v. Republic of Korea, where the author of communication complained about alleged violation of 

his rights to the freedom of expression and to the freedom of association. He was sentenced with 

one-year imprisonment for membership in Korean Federation of Student Councils, an organization 

which was declared by Supreme Court of Korea to constitute an anti-State organization and 

“enemy-benefiting group” because its programme was to some extent similar to North Korean 

ideology and strategy to achieve national unification.
18

 In its assessment of the case the HRC has 

noted that in a democratic society it is essential to protect those ideas, which are not favourably 

received by the government or the majority of population as long as they are promoted peacefully.
19

 

The Committee also emphasized that existence of a plurality of associations is one of the 

foundations of a democratic society. It found that author’s conviction violated his right to the 

freedom of association on the basis of two factors. First, the Committee stressed the vague nature of 

National Security Law provisions, which constituted the legal basis for the applicant’s conviction. 

Secondly, the HRC took into consideration the lack of state to specify precisely the nature of threat 

posed by the author’s membership in a Student Council. In the light of finding violation under 

article 22 of ICCPR, the Committee did not examine alleged violation of author’s right to the 

freedom of expression. However, the principle that in a democratic society there is a need to allow 

for non-violent expression of different views, including the ones not acceptable to the majority, is 

applicable also to the freedom of expression. Moreover, the borders between the freedom of 
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 See the Communication Ballantyne, Davidson, McIntyre v. Canada, No 385/1989: Canada, 05/05/93, 

CCPR/C/47/D/359/1989, (Jurisprudence) paragraph 11.3.  

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/eca9df4fd85650a6c1256ae300493208?Opendocument (last 

visited 15.08.2006)   
18

 The basis of his conviction was the article 7 (1) of the National Security Law which reads: "Any person who praises, 

incites or propagates the activities of an anti-State organization, a member thereof, or a person who has received an 

order from it, or who acts in concert with it, or propagates or instigates a rebellion against the State, with the knowledge 

of the fact that it may endanger the existence and security of the State or democratic fundamental order, shall be 

punished by imprisonment for a term not exceeding seven years." Communication Lee v. Republic of Korea, No 

1119/2002. 23/08/2005. CCPR/C/84/D1119/2002, paragraph 2 of the Notes o Communication. 

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CCPR.C.84.D.1119.2002.En?OpenDocument (last visited 

17.08.2006) 
19

 Communication Lee v. Republic of Korea, No 1119/2002. 23/08/2005. CCPR/C/84/D1119/2002, paragraph 7.2. 

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CCPR.C.84.D.1119.2002.En?OpenDocument (last visited 

17.08.2006) 

 



association and freedom of expression are sometimes not fixed as the establishment of an 

association might be an instrument for discussing and expressing ideas and views in public. 

In order to give a more extensive analysis on the scope of the freedom of expression one needs to 

examine also the permissible restrictions on this right, since the Committee has stated that: “It is the 

interplay between the principle of freedom of expression and … limitations and restrictions which 

determines the actual scope of the individual's right.”
20

 

b) Restrictions on the freedom of expression 

Similarly as in the Universal Declaration of Human Rights (UDHR)
21

 and other human rights 

treaties,
22

 this right is not absolute but may be subject to restrictions. According to paragraph 3 of 

Article 19 of Covenant:    

“The exercise of the rights provided for in paragraph 2 of this article carries with it special duties 

and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such 

as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), or of public health or 

morals."23
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 General Comment No.10: Freedom of expression (Art.19), Human Rights Committee, 29/06/83, paragraph 3. 

Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/2bb2f14bf558182ac12563ed0048df17?Opendocument (last visited 

30.09.2006) 
21

 The Article 29 (2) of the UDHR states:  

“In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law 
solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the 
just requirements of morality, public order and the general welfare in a democratic society”. 
Accessible at: http://www.un.org/Overview/rights.html (last visited 30.09.2006) 
22

 For example, the paragraph 2 of the Article 10 of the ECHR, which guarantees the right to the freedom of expression, 

states:  

"The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, 
conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests 
of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of 
health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information 
received in confidence, or for maintaining the authority and impartiality of the judiciary." 

Accessible at: http://conventions.coe.int/treaty/en/Treaties/Html/005.htm (last visited 30.09.2006) 
23

 Cited from: http://www.unhchr.ch/html/menu3/b/a_ccpr.htm (last visited 30.09.2006) 

 



While restrictions on the freedom of expression are allowed, they may be imposed only in strict 

accordance with the conditions provided in paragraph 3 and may not put in jeopardy the essence of 

the right itself.
24

 The Committee has stressed that: “Any restriction of the freedom of expression 

must cumulatively meet the following conditions: it must be provided for by law, it must address 

one of the aims enumerated in paragraph 3(a) and (b) of Article 19, and must be necessary to 

achieve the legitimate purpose.”
25

 In addition, limitations must be construed narrowly, with a 

presumption in favour of freedom of expression.
26

  

The examination of individual complaints by HRC indicate that the restrictions on freedom of 

expression are usually established by law and are based on the one of the legitimate grounds 

mentioned in paragraph 3. In order to restrict expressions inciting to hatred, apart from quoting 

Article 20 of ICCPR, the HRC has referred to such legitimate aims as “the protection of national 

security or of public order” and the “respect of the rights or reputation of others.”
27

 As regards the 

interpretation of the latter concept, the Committee has explained that this need not relate to the 

rights of a single, identifiable person, but may relate to a community as a whole. For example in the 

Communication of Ross v. Canada the HRC made a reference to its decision in an earlier case and 

declared that: “For instance, and as held in Faurisson v France, restrictions may be permitted on 

statements which are of a nature as to raise or strengthen anti-Semitic feeling, in order to uphold the 

Jewish communities' right to be protected from religious hatred. Such restrictions also derive 

support from the principles reflected in Article 20 (2) of the Covenant.”
28

 

However, the most disputed issue concern the assessment of the “necessity” of restrictions. The 

HRC has not formulated clearly or defined what the term “necessity” implies. Neither does the 
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 Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and 

Political Rights, Annex, UN Doc E/CN.4/1985/4 (1985), Principle 2. Accessible at:  
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 See the Communication Ballantyne, Davidson, McIntyre v. Canada, No 385/1989: Canada, 05/05/93, 
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 Communication Ross v. Canada, No 736/2000: Canada. 26/10/2000. CCPR/C/70/D/736/1997, paragraph 11.5. 
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General Comment on Freedom of Expression contain an elaboration on this issue.
29

  Yet, certain 

elements of this term might be identified in the case law of HRC and the practice of Committee 

suggests that interpretation of the “necessity requirement” in paragraph 3 of Article 19 of ICCPR 

would be close to the meaning of this term expressed in Siracusa Principles on the Limitation and 

Derogation of Provisions in the International Covenant on Civil and Political Rights (Siracusa 

Principles). According to Siracusa Principles the restrictions should, inter alia, respond to a pressing 

public or social need, pursue a legitimate aim and to be proportionate to that aim.
30

 Such a 

formulation of the concept of “necessity of restrictions” is to a large degree similar to the one as 

interpreted by other human rights treaties monitoring bodies, like the European Court of Human 

Rights.  

In examining whether the restrictions in question meet the requirements of the term “necessity” the 

HRC has particularly opposed the restrictions which have been formulated broadly and have left the 

scope for their abusive application and interpretation. For example in the case of Kim v. Republic of 

Korea the author of communication was a founding member and chair of a political organization. 

He was imprisoned because he disseminated material that was critical of the government and he 

was appealing for national re-unification, which according to the national Courts constituted 

activities coinciding with the policy and being beneficial to North Korea.  The actions against him 

were based on National Security Law, which stated that “any person, who assists an anti-state 

organisation by praising or encouraging the activities of the organisation, shall be punished” and 

“any person who produces or distributed documents, drawings or any other materials to the benefit 

of an anti-state organisation shall be punished”.
31

 

In assessing the necessity of restrictions on the freedom of expression the Committee emphasized 

the need for careful scrutiny in view of the “broad and unspecific terms in which the offence under 

the National Security Law is formulated.”
32

 The HRC noted that the State had failed to explain how 
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 Communication Kim v. Republic of Korea, No 574/1994, 04/01/1999, CCPR/C/64/D/574/1994, paragraph 2.3. 

Accessible at: 
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the dissemination of the views of the author created a risk to national security and what the nature 

or extent of such a risk could be bearing in mind that North Korean policies were well known 

within the State party. Another evidence of arbitrary application of these broadly defined 

restrictions was the way the national courts have assessed the case. The Committee found that: 

“There is no indication that the courts…considered whether the contents of the speech or the 

documents had any additional effect upon the audience or readers such as to threaten public 

security, the protection of which would justify restriction within the terms of the Covenant as being 

necessary.”
33

 Since the state has failed to specify the precise nature of the threat allegedly posed by 

the author’s statements, the restriction of the author’s right to freedom of expression were found 

incompatible with the requirements of Article 19, paragraph 3, of the ICCPR. As follows from the 

quotations of the HRC decision the requirement to define the restrictions in explicit terms and the 

need to establish the causal link between the expressions restricted and the legitimate aim pursued 

are indispensable criteria in order to justify the “necessity” of the restrictive measures.   

The Committee has taken also into account the proportionality of sanctions or other measures 

applied in its assessment of the “necessity” of restrictions. For example in the case of Ross v. 

Canada34
 it pointed inter alia to a minor and short term effect on the applicant of the restrictive 

measure applied in finding the restrictions justified.
35

 On the contrary, in the case of Lee v. Republic 

of Korea HRC emphasized that the State Party should have demonstrated that less intrusive 

measures
36

 would be insufficient to achieve the purpose pursued by restrictions.
37

 Furthermore, the 

Committee has required to ensure that procedure for the application of restrictions on freedom of 

expression is not arbitrary. For example, in the case of Gauthier v. Canada the author of the 

Communication was refused permanent membership of the Canadian Parliamentary Press Gallery. 

The HRC acknowledged that an accreditation system is a justifiable method of achieving such a 
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 Communication Kim v. Republic of Korea, No 574/1994, 04/01/1999, CCPR/C/64/D/574/1994, paragraph 12.4. 
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legitimate aim as the need to prevent interference of elected bodies carrying out their functions. 

However, the Committee found that “…The relevant criteria for the accreditation scheme should be 

specific, fair and reasonable, and their application should be transparent. In the instant case, the 

State party has allowed a private organization to control access to the Parliamentary press facilities, 

without intervention. The scheme does not ensure that there will be no arbitrary exclusion from 

access to the Parliamentary media facilities. In the circumstances, the Committee is of the opinion 

that the accreditation system has not been shown to be a necessary and proportionate restriction of 

rights within the meaning of Article 19, paragraph 3, of the Covenant…”.
38

 

 

c) Application of margin of discretion 

In one of the cases concerning the assessment of the necessity of restrictions, yet not linked to “hate 

speech”, the HRC has also used the concept of the "margin of discretion" in assessing the need for 

limitations in the particular country. This was the case of Hertzberg et al. v Finland39
 which 

concerned the interference of the State controlled Finnish Broadcasting Company with the right of 

freedom of expression and information of the number of applicants, inter alia, by censoring of radio 

and TV programmes dealing with homosexuality. Among the applicants were also journalists who 

prepared a radio programme and TV series related to the issues of homosexuality and whose 

programmes were censored and cut before the broadcast and transmission. The Finnish government 

invoked such a legitimate aim referred to in Article 19 (3) as public morals in order to justify the 

actions complained and the Finnish legislation these actions were based. The HRC in this regard 

stated that: “public morals differ widely. There is no universally applicable common standard. 

Consequently, in this respect, a certain margin of discretion must be accorded to the responsible 

national authorities.”
40

 The Committee also stressed that programmes were communicated through 

radio and TV, whose audience cannot be controlled. It found the State’s actions justifiable, beause 
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some aspects of the programme could be judged as encouraging homosexual behaviour and such 

discussions on TV might have a harmful effects on minors.   

In reaching such a conclusion HRC gave a sweeping preference to the discretion of government to 

decide on restrictions necessary to protect “public morals”. While the “public morals” is among the 

grounds were also the European Human Rights Court is occasionally granting wider margin of 

appreciation to States,
41

 the HRC has not assessed other essential criteria in this case, which would 

question the need to limit the freedom of expression of the applicants. These include for example 

that the case related to the issue of public concern – discussions about the homosexuality and the 

situation of homosexuals in the Finnish society and concerned the possibility of journalists to 

present different views about this issue as well as that interference was in a form of censorship. 

However, it should be stressed that this decision of HRC was adopted in 1979 and an assessment of 

the case today would certainly be different if one takes into account both the transformation of the 

position within the society towards the issue of homosexuality and the latest decisions of the HRC, 

where much more significance is afforded to the right to the freedom of expression and particularly 

the role of media in ensuring this right. For instance in the Communication of Laptsevich v. Belarus 

the Committee emphasized that: “The right to freedom of expression is of paramount importance in 

any democratic society, and any restrictions to the exercise of this right must meet a strict test of 

justification.”
42

 Furthermore, in the Gauthier v. Canada the Committee has stressed the importance 

of media in providing the society with the opportunity to have access to information and to 

disseminate opinions about the activities of elected bodies and their members. In particular The 

HRC stated that: “In order to ensure the full enjoyment of rights protected by Article 25
43

, the free 

communication of information and ideas about public and political issues between citizens, 

candidates and elected representatives is essential. This implies a free press and other media able to 

comment on public issues without censorship or restraint and to inform public opinion.”
44

 

An extensive margin of discretion accorded to the State in the case of Hertzberg et al. v Finland 

might also explain the fact why the application of this concept is an exception in the jurisprudence 
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of HRC. The Committee has directly rejected to use the margin of discretion in a subsequent case 

against Finland. The case of Lansmann v. Finland45
 concerned the complaint of indigenous 

population about the alleged violation of Article 27, namely, their right to enjoy their culture based 

on reindeer husbandry as the result of planned economic activities on the reindeer herding territory. 

In its submission on the merits the State party argued that in the application of Article 27 a margin 

of discretion must be left to national authorities, because “[…] As confirmed by the European Court 

of Human Rights in many cases ..., the national judge is in a better position than the international 

judge to make a decision. In the present case, two administrative authorities and ... the Supreme 

Administrative Court, have examined the granting of the permit and related measures and 

considered them as lawful and appropriate"
46

. The Committee, however, rejected this approach by 

stating that: “A State may understandably wish to encourage development or allow economic 

activity by enterprises. The scope of its freedom to do so is not to be assessed by reference to a 

margin of appreciation, but by reference to the obligations it has undertaken in Article 27. Article 

27 requires that a member of a minority shall not be denied his right to enjoy his culture. Thus, 

measures whose impact amount to a denial of the right will not be compatible with the obligations 

under Article 27. However, measures that have a certain limited impact on the way of life of 

persons belonging to a minority will not necessarily amount to a denial of the right under Article 

27.”
47

 

The Committte has apparently rejected the Fiinish claim because the Finland had thoroughly 

examined the case. But this quotation from the Committee’s view also illustrates that the HRC is 

reluctant to grant some margin of discretion as regards application of rights of the Covenant. Instead 

of entitling the State with some discretion the Committee is focusing on the degree of impact of 

restrictive measures on the enjoyment of the rights guaranteed by the ICCPR. Such approach 

certainly has some advantages in contrast to the concept of “margin of discretion”. It leaves the 

Committee a certain scope of flexibility in its consideration of the alleged violation of the Covenant. 

This is particularly essential as regards country specific situations or the issues where the practice of 

the States parties differs widely. In assessing  the degree of encroachment on the enjoyment of the 
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Covenants rights the Committee maintains a power to evaluate such situations itself, while 

according to the concept of  “margin of discretion” it transfers powers of assessment to states. 

Besides margin of discretion left to States might result in lower standards. The Covenant in contrast 

to ECHR is an international instrument and accordinglly there would be much more issues where 

there is no general consensus among the member states. The HRC as a highest supervisory body of 

ICCPR could make a final decision in relation to which rights and how far  “margin of discretion” 

might be applied. However, it would need to indicate some objective criteria or emphasize the areas 

of the application of “margin of discretion” in order to escape accusations from member states 

about unfair application of this concept. This, however, might result in abuse of this concept in view 

of wide variety of practices in States parties. At the same time, the evaluation of the degree of 

encroachment is largely a subjective criteria and thus mainly within the determination of the 

Committee. Therefore, in order to maintain the confidence of States parties the HRC should carry 

out such evaluation in a way, which allows to adress all country specific situations.   

   

d) Relationship between Articles 19 and 20 (2) 

ICCPR contains not only the safeguards for the right to the freedom of expression. Contrary to the 

Universal Declaration of Human Rights and European Convention on Human Rights, it also 

includes the provision which obliges the State to prohibit specific types of “hate speech”. Article 20 

(2) of ICCPR states:  

"Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, 

hostility or violence shall be prohibited by law."48 

One of the most comprehensive analyses of the ICCPR asserts that this provision is primarily 

conceived of as a special State duty to take preventive measures at the horizontal level to enforce 

the rights to life and equality in order to combat the roots of the main causes for their systematic 

violation by way of preventive prohibitions in the area of formation of public opinion.
49

  Thus, it is 

intended to eradicate at the very outset the expressions inciting to hostility, violence or 
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discrimination. Such extensive interference within the freedom of expression is understandable if 

the right to life or even the right to equality can be endangered.  

There are controversial discussions on understanding the relationship between Articles 19 and 20 

(2). Firstly, can Article 20 be applied independently or is it considered as lex specialis in regard to 

Article 19?
50

 Secondly, can the restrictions under Article 19 (3) be broader than under Article 20 

(2)? As a result of this controversy a number of Western democratic states have made reservations 

or declarations as regards Article 20 (2) in order to provide necessary safeguards for the right to the 

freedom of expression. The main idea of these declarations is that Article 20 (2) should be 

interpreted consistently with the rights conferred by Article 19 of the ICCPR. The HRC has tried to 

elucidate the relationship between Article 19 and Article 20 (2) in its General Comments. It has 

noted that the prohibitions enumerated in the Article 20 (2) are “fully compatible” with the right to 

freedom of expression as contained in Article 19, indicating that such prohibitions are subsumed 

into the “special duties and responsibilities” upon which the exercise of the right of the freedom of 

expression is contingent.
51

 This view is also affirmed in the commentary of ICCPR by Professor 

Manfred Nowak, where it is emphasized that Article 20 (2) does not authorise interference with 

freedom of expression forbidden by Article 19(3).  He also notes that “Article 20 differs from 

permissible purposes for interference in Article 19 (3) only in that the States Parties are 

internationally obligated to interfere in certain cases, whereas in others they are merely entitled to 

do so.”
52

  

An attempt to strike a balance between the freedom of expression and the rights it might collide 

with is also evident in the practice of the HRC in assessing the legitimacy of restrictions on “hate 

speech”. One can presume that expressions which incite to violence would be restricted by the 

Committee without much hesitation. Complaints about the restriction of such expressions which 

might endanger the right to life could be declared by the Committee to be outside the scope of 

Article 19 and declared inadmissible. But if the Committee has decided that an individual 

communication about the restrictions of hate expressions is admissible, it has always considered the 

legitimacy of restrictions both on the basis of Article 20 and the requirements established in Article 
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19 (3).  Furthermore, the attempt to find a balance between the rights and values is also visible in 

other sources. According to the commentary of ICCPR by Professor Manfred Nowak, Article 20 (2) 

does not prohibit incitement to discrimination, which is not violent in private circles. Otherwise, it 

would overstep the necessary restrictions on the freedom of expression in order to safeguard the 

right to equality or dignity of the person. Besides the “travaux preparatoire” and commentaries by 

members of HRC permits to conclude that obligation in Article 20 to prohibit certain expressions 

"by law" does not necessarily require imposition of criminal sanctions.
 53

 However, there should be 

at least some sanctions in case of violation of this provision.
54

 In order to illustrate more in detail 

the ways HRC has approached the cases which relate both to the Articles 19 and 20 (2), the    

subsequent sub-chapter is devoted to analysis of the case-law of Committee.  

 

1.2. Approaches of the Human Rights Commitee to assess the legitimacy of the restrictions on 

the expressions containing “hate speech”.  

The Committee has used two avenues when it was confronted with an assessment of restrictions 

imposed on expressions inciting to hostility or discrimination. The first method the HRC has 

applied in some earlier cases has been to declare communications on restriction of “hate speech” 

inadmissible. In some later cases the Committee has preferred to consider justification of 

restrictions in substance both according to the requirements established in paragraph 3 of Article 19 

and in the light of Article 20. The subsequent analysis of the decisions and views of HRC in these 

cases illustrate more in detail the approach applied by HRC as well as the changes in the practice of 

HRC. 
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a) Inadmissibility decisions - J.R.T. and the W.G.Party v. Canada and M.A. v. Italy 

In those two earlier cases
55

 concerning the complaints about restrictions on expressions, which 

might be characterized as “hate speech”, the Committee chose to refer to the inadmissibility 

procedure on the basis of Article 5 (1) of ICCPR, which states: 

"Nothing in the present Covenant may be interpreted as implying for any State, group or person any 

right to engage in any activity or perform any act aimed at the destruction of any of the rights and 

freedoms recognized herein or at their limitation to a greater extent than is provided for in the 

present Covenant."
56

 

In J.R.T. and the W.G. Party v. Canada57
 the applicants were attempted to attract members to their 

political party through playing anti-Semitic messages on a telephone service which people could 

call up and listen to. The contents of the messages were basically to warn the callers "of the dangers 

of international finance and international Jewry leading the world into wars, unemployment and 

inflation and the collapse of world values and principles".
58

 The applicants complained that their 

right to freedom of opinion and expression was violated because the Canadian authorities curtailed 

the telephone service on the basis of Human Rights Act according to which the acts of the 

applicants constituted a discriminatory practice.
59

 In its submission the Canadian authorities 

objected to the admissibility of the communication. They argued that no breach of the Covenant 

occurred, because the respective provision of Canadian Human Rights Act and proscription 

imposed on applicants served to give effect to Article 20 (2) of the ICCPR. It was emphasized that 
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“…not only is the author’s “right” to communicate racist ideas not protected by the Covenant, it is 

in fact incompatible with its provisions…”.
60

 

The Committee apparently agreed with the arguments of the Canadian government and held that the 

application was inadmissible, reasoning in part that: “... the opinions which [the applicant] seeks to 

disseminate through the telephone system clearly constitute the advocacy of racial or religious 

hatred which Canada has an obligation under Article 20(2) of the Covenant to prohibit.”
61

 The 

decision of the HRC to declare the case falling prima facie within the scope of Article 20 

inadmissible was criticised by Professor Manfred Nowak as “...based on an excessively broad 

interpretation of incompatibility ratione materia as a ground for inadmissibility and on an incorrect 

understanding of the relationship between Articles 19 and 20."
62

  The Committee relied only on 

Article 20 and did not measure the restrictions imposed against the background of Article 19 (3). It 

did assess neither the content of the messages nor the sanctions employed by the state.  

In principle the decision of the HRC to justify the restrictions imposed seems to be reasonable, 

because the expressions which the applicants were trying to convey were on some occasions 

inciting to violence.
63

 They certainly went beyond the principle established by the Committee in a 

later case,
64

 namely, that there should be a plurality of views tolerated in a democratic society, 

including the ones not favourably received by the government or majority of the population. 

However, the Committee should have approached with more scrutiny to the alleged violation of the 

Article 19 and requirements laid down in paragraph 3 of this provision. It should have inter alia 

assessed the sanctions applied to the applicant in order to measure the proportionality of 

restrictions.
65
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In a subsequent non-admissibility case M.A. v. Italy the applicant complained about violation of 

expression and association rights under ICCPR because of his conviction for reorganising the 

dissolved Fascist Party in violation of Italian law. The Italian government objected to the 

admissibility of the communication on the basis that conviction of M.A. took place prior to the 

entry into force of the Covenant and the Optional protocol for Italy. Furthermore, the government 

stated that even if the HRC is of different view the communication is inadmissible also on the basis 

of other ground, namely, that it is manifestly devoid of foundation and by virtue of the restrictions 

provided for under Paragraph 3 of Article 19. In particular, it emphasized that: “an examination of 

the indictment against M. A. shows that it is for ‘reorganizing the dissolved fascist party’ that is, for 

organizing a movement which has as its object the elimination of the democratic freedoms and the 

establishment of a totalitarian regime. It is clearly a case of restrictions expressly stipulated by law 

(Scelba Law) and which are necessary . . . in a democratic society for the protection of national 

security, public order.”
66

 However, there was no evidence submitted by Italian government that the 

acts of the applicant or the aims of the party in whose reorganization the M.A. were involved 

included recourse to undemocratic methods or the establishment of totalitarian regime. As stated by 

the legal representative of M.A.: “The restrictions in the law applied in M.A.'s case are themselves 

based on a law which was purportedly enacted in order to protect public safety, but which in reality 

does not permit the expression of one particular ideology even by democratic and non-violent 

means. Therefore it is a law that persecutes or discriminates on the basis of ideology … It is also 

inherently discriminatory because it is aimed not at all allegedly ‘anti-democratic’ movements 

(anarchistic, Leninist, etc.) but solely at movements with fascist leanings;”
67

 

The Committee found the communication inadmissible on the basis of “ratione temporis”, since 

the conviction of the applicant took place prior the Italy was bound by the provisions of ICCPR and 

therefore unfortunately did not give a wider assessment of the case. Nevertheless, it made an 

essential comment by stating that: “it would appear to the Committee that the acts of which M. A. 

was convicted (reorganizing the dissolved fascist party) were of a kind which are removed from the 

protection of the Covenant by Article 5 thereof and which were in any event justifiably prohibited 
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by Italian law having regard to the limitations and restrictions applicable to the rights in question 

under the provisions of articles … 19 (3)… of the Covenant.”
68

   

This suggests that even without more thorough analysis of the facts the HRC would tend to agree 

with the arguments of Italian government that restrictions imposed on applicant in particular case 

were in accordance with requirements of Article 5 or Article 19 (3) of the ICCPR. The case law of 

HRC is insufficient to explain why the Committee preferred to apply inadmissibility procedure in 

these situations and not in others. However, the analysis of these two initial decisions indicate that 

at that moment in time the Committee has accepted a view that some expressions of "hate speech" 

might be of such an insulting nature that they are outside the scope of the right to the freedom of 

expression ab initio. However, the latest decisions of the Committee analyzed in the next sub-

chapter demonstrate the trend to abstain from this initial practice and preference to assess each case 

individually in substance according to the requirements stipulated in paragraph 3 of Article 19. 

 

b) Views on admissible communications – Faurisson v. France and Ross v. Canada. 

 The view of the HRC in the case of Faurisson v. France69
 characterizes the approach of the 

Committee to the generally worded absolute restrictions on freedom of expression in national law, 

like for example  the prohibition to deny or challenge certain crimes against humanity. Furthermore, 

as noted above this decision by the HRC illustrates the departure from its earlier case-law and a 

preference to apply a more thorough analysis on restrictions imposed on expressions, even the ones 

which actually amount to holocaust denial and anti-Semitism. The facts of the case relate to Mr. 

Faurisson, an academic, who has publicly questioned the policy of extermination of Jews and 

existence of gas extermination chambers in Nazi death camps. He has expressed an opinion that this 

is a myth of a dishonest fabrication. In an interview to the French monthly magazine Le Choc du 

Mois he made inter alia the following statements:  

“... No one will have me admit that two plus two make five, that the earth is flat, or that the 

Nuremberg Tribunal was infallible. I have excellent reasons not to believe in this policy of 

extermination of Jews or in the magic gas chamber ...” and “I would wish to see that 100 per cent of 
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all French citizens realize that the myth of the gas chambers is a dishonest fabrication ('est une 

gredinerie'), endorsed by the victorious powers of Nuremberg in 1945-46 and officialized on 14 

July 1990 by the current French Government, with the approval of the 'court historians'."
70

 

Mr. Faurisson was convicted for these statements under a French law (Gayssot Act) which 

criminalised contesting the existence of the category of crimes against humanity defined in the 

London Charter of 1945, on the basis of which International Military Tribunal at Nuremberg 

convicted Nazi leaders. His conviction was upheld also by the Court of Appeal. Therefore, 

subsequently Mr. Faurisson submitted a communication to the HRC, where he challenged both the 

law itself and his conviction under Gayssot Act, claiming that his freedom of expression rights 

under ICCPR, Article 19 (2) had been violated.  

As regards the vague nature of the law and requirement that restriction on freedom of expression 

should be “provided by law” the Committee noted that it cannot criticize in abstract laws enacted by 

States parties.  However, it referred to the discussions in France and in other European countries 

about the effect of similar legislations
71

 and emphasized that:  

“…the application of the terms of the Gayssot Act, which, in their effect, make it a criminal offence 

to challenge the conclusions and the verdict of the International Military Tribunal at Nuremberg, 

may lead, under different conditions than the facts of the instant case, to decisions or measures 

incompatible with the Covenant.”
72

 This observation of the HRC suggests that it is not in 

accordance with Article 19 to rule out criticism of court decisions, including the ones by the 

Nuremberg Tribunal. Furthermore, the Committee seems to point that it opposes  national laws, 

which lay down general content based restrictions on freedom of expression, leaving no room for 

exceptions and individual assessment of expressions. Yet, the Committee found the restriction 

provided by law because it was “…satisfied that the Gayssot Act, as read, interpreted and applied to 

the author's case by the French courts, is in compliance with the provisions of the Covenant.”
73
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The Committee also agreed with the French government that the restriction of the author’s 

expressions were based on a legitimate aim provided for by the Covenant. HRC declared that 

“…Since the statements made by the author, read in their full context, were of a nature as to raise or 

strengthen anti-Semitic feelings, the restriction served the respect of the Jewish community to live 

free from fear of an atmosphere of anti-Semitism.”
74

 The Committee made a reference in this regard 

to its General Comment 10 on Freedom of Expression according to which the rights for the 

protection of which restrictions are permitted by Article 19, paragraph 3, “may relate to the interests 

of other persons or those of the community as a whole.”
75

 In its findings that the restriction was also 

necessary the Committee noted the arguments of French government that introduction of Gayssot 

Act was intended to serve the struggle against racism and anti-Semitism, since holocaust denial was 

one of the principle contemporary vehicles for anti-Semitism. This again demonstrates the 

reluctance of Committee to accept carte blanche or content based restrictions on freedom of 

expression. In finding the restriction of the challenged expressions necessary the Committee did 

look not only at the content of expressions, but took into account the wider context in which they 

were made, the alleged purpose and social effects of these expressions. 

The Committee’s departure from its earlier practice in J.R.T. and W.G. v Canada, namely, to 

declare some types of expressions outside the scope of freedom of expression and thus to proclaim 

them inadmissible was evident also in a subsequent case considered on merits: Ross v. Canada. The 

facts of this case concern the restrictions imposed on freedom of expression of Mr. Ross, who was 

working as a teacher. He had been appointed to a non-teaching position because in his spare time he 

published books and made public statements, reflecting views which were discriminatory towards 

Jews. The applicant complained that the fact that he had lost a teaching position as a result of his 

public statements had severely violated his right to the freedom of expression guaranteed by Article 

19 of ICCPR. He challenged the assessment of his statements made by Canadian courts and 

particularly stressed that his views has never formed part of his teaching. 

The Canadian authorities contested the admissibility of the communication on several grounds, inter 

alia, on the basis of fact that the author’s publications were contrary to Article 20, Paragraph 2 of 

the Covenant which prohibits advocacy of national, racial or religious hatred. To support their 
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argument Canadian authorities cited the practice of the Committee in an earlier decision: J.R.T. and 

W.G. v Canada. In this case the communication was declared inadmissible because the HRC found  

that challenged expressions are prohibited under Article 20, Paragraph 2 of ICCPR. However, the 

Committee did not follow this practice and in response to the claim of government emphasized: 

“While noting that such an approach indeed was employed in the decision in J.R.T. and W.G. v 

Canada, the Committee considers that restrictions on expression which may fall within the scope of 

Article 20 must also be permissible under Article 19, paragraph 3, which lays down requirements 

for determining whether restrictions on expression are permissible. In applying those provisions, the 

fact that a restriction is claimed to be required under Article 20 is of course relevant. In the present 

case, the permissibility of the restrictions is an issue for consideration on the merits.”
76

  

Thus, the Committee stresses that obligations laid down in Article 20 (2) of ICCPR constitute an 

essential factor in its assessment whether restrictions on freedom of expression are justified. 

However, the statement cited illustrates that the HRC will not assess the permissibility of 

restrictions just on a basis of Article 20 alone, but will measure them also in the light of 

requirements laid down in Article 19, Paragraph 3. 

 As regards the consideration of the merits of the case, the HRC first opposed the arguments of the 

State that the removal of the applicant from his teaching position was not in effect restriction on his 

freedom of expression, because he was not prohibited to express his views, while holding a non-

teaching position. Despite this argument, the Committee considered that the loss of a teaching 

position was a significant detriment, which was imposed on the Mr. Ross because of the expression 

of his views and therefore has to be justified under Article 19, Paragraph 3. The Committee also 

expressed some concerns about the vague criteria of the national law provisions, which constituted 

the ground to remove the author from his teaching position. However, in order to establish whether 

the requirement that restrictions on freedom of expression should be “provided by law” is satisfied, 

the Committee followed its reasoning in the case of Faurisson v. France. It looked to the 

application of these criteria in practice. The Committee found that restriction was “provided for by 

law” on the basis of two considerations. Firstly, the Canadian Supreme Court has considered all 

aspects of the case and has established that legal basis in domestic law was sufficient for the 
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restrictions imposed on Mr. Ross. Secondly, the HRC noted the fact that the applicant has been 

granted the opportunity to appeal all decisions against him and he has availed himself of this legal 

remedy. As regards the legitimate aim of the restrictions on the author’s freedom of expression the 

HRC found that they served the purpose of protecting the rights or reputations of others. 

Concerning the interpretation of phrase “rights or reputations of others”, the Committee noted that 

this might relate to other persons or to a community as a whole and referred to earlier case law by 

stating: “For instance, and as held in Faurisson v France, restrictions may be permitted on 

statements which are of a nature as to raise or strengthen anti-Semitic feeling, in order to uphold the 

Jewish communities' right to be protected from religious hatred. Such restrictions also derive 

support from the principles reflected in Article 20(2) of the Covenant.”
77

  

Despite the reference to the anti-Semitic nature of the statements and to the principles reflected in 

Article 20 (2) of the Covenant, the HRC reaffirmed its position to assess each case individually and 

abstain from exclusion of some category of expressions from freedom of expression. The 

Committee only stated that restrictions on such expressions may be permitted, but does not assert 

that these expressions per se would be considered beyond the scope of freedom of expression. 

Therefore, there would still be a requirement to justify the restrictions on such expressions 

according to requirements of Paragraph 3, Article 19. This position of the HRC does not imply that 

complaints about the restriction of expressions directly inciting to violence against certain racial or 

religious group could not be rejected by the Committee on admissibility stage. But the Committee’s 

decision to declare admissible this as well as the communication of Faurisson v France and a 

thorough approach applied in the examination of justification of restrictions imposed on freedom of 

expression in these cases, illustrates a shift from the earlier practice of the Committee.
78

  

 Furthermore, in order to find that restrictions imposed on the author served the rights or reputations 

of others, the HRC emphasized not only the anti-Semitic and discriminatory nature of the author’s 

statements, but also their effect. The effect of the statements made by Mr. Ross were linked to his 

position as a teacher and the wider role a teacher has in ensuring the confidence of the society in the 

public school system. Therefore, the restrictions imposed on the author served specifically the 
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protection of Jewish community’s right to have an education in the public school system free from 

bias, prejudice and intolerance. The HRC gave much consideration to the status of the author as a 

school teacher also in its finding as to the necessity of restrictions imposed on his freedom of 

expression. The Committee observed that the exercise of the right to freedom of expression carries 

with it special duties and responsibilities which are of particular relevance to the teaching of young 

students. Therefore: “…the influence exerted by school teachers may justify restraints in order to 

ensure that legitimacy is not given by the school system to the expression of views which are 

discriminatory.”
79

 Consequently, it was not only the nature of the expressions by Mr. Ross, which 

led the Committee to the finding that measures imposed on the author were necessary to protect the 

legitimate aim pursued. An additional factor was the effect of his statements on perception of 

society about public school system in view of the position of author as a school teacher To 

substantiate its findings the Committee noted also that the Supreme Court of Canada has found a 

‘causal link’ between the ‘poisoned school environment’ for Jewish children in the School District 

and the expressions of author. 

Lastly, the minimal impairment of the author’s rights seems to be another factor, which had an 

effect on Committee’s decision to find a restriction necessary. The sanction imposed on Mr.Ross, 

which  was forced leave with no pay for 18 months could not be regarded as minimal. But the HRC 

observed: “…that the author was appointed to a non-teaching position after only a minimal period 

on leave without pay and that the restriction thus did not go any further than that which was 

necessary to achieve its protective functions.”
80

 Thus, the HRC did not consider the original 

sanction, but examined the factual situation of Mr.Ross.   

 

1.3. Conclusions 

The analysis of the jurisprudence of the Committee, academic comments and other relevant sources 

demonstrates that the right to the freedom of expression as guaranteed by Article 19 of the 

Covenant encompasses a broad variety of forms and types of expressions. The HRC has opposed 
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for example the attempts to exclude the commercial speech from the ambit of the Article 19.
81

 

Furthermore, the Committee has emphasized particular role of media to inform society and 

comment freely about public and political issues.
82

 In the light of restrictions on “hate speech” it is 

essential to mention that according to the views of the Committee in a democratic society 

safeguards to freedom of expression should also apply to ideas and opinions which are not 

favourably received by the government or majority of population as long as they are promoted 

peacefully.
83

 Therefore, expression of ideas which are offensive to certain degree to some groups of 

population will not per se go beyond the scope of the right of freedom of expression.  

At the same time the wording of Article 19 and the practice of the Committee demonstrates that 

freedom of expression is not absolute. It might be subject to restrictions according to the strict 

requirements set down in Paragraph 3 of Article 19, namely, any restriction on freedom of 

expression must be provided by law, shall address one of the legitimate aims enumerated in Article 

19 and lastly shall be necessary to achieve one or several of these legitimate aims. As regards the 

first requirement, the Committee has been reluctant to accept restrictions on freedom of expression 

defined in broad and ambiguous terms by national law. This principle as affirmed by case-law
84

 

applies also to legal framework for restrictions on “hate speech”. However, the Committee might 

still find such limitations justified if they have been applied with proper scrutiny and the applicant 

have been granted necessary protection against their arbitrary application. For example in Ross v. 

Canada the Committee emphasized the vague criteria of the provisions that were used to remove 

the author from his teaching position as the result of his public statements. Nevertheless, it finally 

acknowledged the restrictions to be “provided by the law” taking into consideration the scrupulous 

way of their application by national courts, the thorough consideration of the case at national level 

and the safeguards used by the applicant through the opportunity to appeal the decisions against 
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him.
85

 As regard legitimate purpose pursued the Committee has referred to such aims as the 

protection of “national security” or of “public order” in order to substantiate the restrictions on 

expressions inciting to hatred. In consideration of these criteria the HRC has also referred to the 

principles reflected in Article 20 (2).  

The third and most disputed criterion is the need to justify the “necessity of restrictions” for one of 

the purposes pursued. The Committee considers a number of elements which might depend on the 

nature of each individual case in order to ascertain whether the necessity for restrictions has indeed 

been demonstrated by the State. One of these elements is the sufficiency of evidence about the need 

to impose restrictions in order to protect the alleged legitimate aim. For example the Committee has 

noted that the existence of any reasonable and objective justification for limiting the Covenant 

rights is not sufficient and that State party must demonstrate that restriction is “[…] in fact 

necessary to avert real, and not only hypothetical danger to national security or democratic 

order[…]”.
86

 Another element frequently invoked by the Committee is the existence of casual link 

between the restricted expressions and legitimate aim pursued. For instance in the case of Ross v. 

Canada the Committee found a correlation between the expressions of the author and the “poisoned 

school environment” experienced by Jewish children in the School district. Furthermore, in this and 

other cases the Committee has considered also the proportionality of restrictive measures applied 

and availability of less intrusive measures to achieve the purpose pursued in order to consider the 

“necessity” of limitations applied. Lastly, among the factors which the Committee takes into 

account might also be the effect of public statements in view of the special status of the author of 

the racist or racially discriminatory remarks and thus an influence he exerts on a society. For 

example the Committee has emphasized that special duties and responsibilities with witch the 

freedom of expression should be exercised are of particular relevance with regard to the teaching of 

young students. Therefore “the influence exerted by school teachers may justify restraints in order 
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to ensure tat legitimacy is not given by the school system to the expression of views which are 

discriminatory.”
87

  

The expressed ideas and opinions should also be compatible with Article 20 of the Covenant,
88

 

which obliges the states to prohibit any advocacy of national, racial or religious hatred that 

constitutes incitement to discrimination, hostility or violence. The obligation to restrict certain 

forms of “hate speech” according to the explanation given by of the HRC in the General Comments 

and as follows from its case-law is fully consistent with the right to the freedom of expression as 

contained in Article 19 and is embedded in “special duties and responsibilities” with which this 

right should be exercised.
89

 In its practice the Committee has resorted to two procedures in order to 

ensure the safeguards for the freedom of expression and to implement the obligations imposed by 

Article 20 of the Covenant. It has made a substantial examination of the complaints about 

restrictions on the freedom of expression on the merits or rejected these complaints on admissibility 

stage according to Article 5 of the Covenant
90

. While there are only few cases examined by the 

Committee in which both Article 19 and Article 20 were invoked, the existing case-law suggests 

that the trend is towards a more thorough analysis of the restrictions. For instance the Committee 

has preferred to consider the last two communications on the merits.
91

 The Committee opted for this 

approach despite rather evident character of anti-Semitic nature of statements in one of these cases
92

 

and contrary to its earlier case-law where the restrictions on expressions of anti-Semitic character 
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were found valid on the admissibility stage.
93

 Another evidence of the inclination towards stricter 

examination of restrictions on the freedom of expression is the shift in the Committee’s practice as 

regards the interplay between the Article 19 and Article 20. In an early case of J.R.T. v Canada the 

Committee has declared inadmissible the complained about the restrictions imposed on the 

applicant. It based such decision primarily on the consideration that expressions the author was 

trying to communicate were contrary to the Article 20 of the Covenant. However, in a later case of 

Ross v. Canada considered on merits the Committee explicitly abstained from this practice. It 

declared that restrictions imposed on expressions by Article 20 should also fulfil the requirements 

of Paragraph 3, Article 19. Thus the Committee has refrained from the application of Article 20 in 

isolation, but applied it only in the light of the requirements for any restrictions on the freedom of 

expression as set down in Paragraph 3 of Article 19. Yet, the impact of the Article 20 has been 

evident in the arguments of the Committee as regards the assessment of justification of restrictions 

imposed on “hate speech” expressions. In none of the communications, where restrictions on 

freedom of expression were inter alia based on requirements of Article 20, the Committee found a 

violation of the Covenant.
94

 This suggests that while the Committee prefers to consider restrictions 

on merits, it is quite liberal in cases of “hate speech”to find these restrictions justified if they have 

been established and applied by national institutions according to the strict requirements of 

Paragraph 3 of Article 19.   

The necessity to justify the restrictions on freedom of expression, including on “hate speech”, 

according to rigorous conditions in Article 19 is also underlined by the fact that the Committee has 

been unwilling to grant states the right to invoke a concept of “margin of appreciation” in order to 

support limitations on the exercise of the Covenant’s rights. The HRC has referred to the concept of 

“margin of discretion” only once in its jurisprudence on freedom of expression, in relation to 

restrictions imposed by the state broadcasting company on programmes dealing with homosexuality 

on the basis of protection of “public morals.”
 95

 In its subsequent case-law the Committee has not 
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used this concept. It has opposed the States arguments based on the concept of “margin of 

discretion” also concerning claims, which relate to other provisions of the Covenant.
96

 Instead of 

resorting to this concept, the HRC has occasionally employed another approach – to assess the 

degree of interference within the enjoyment of one’s rights, in order to find whether the Covenant’s 

rights have not been disproportionately limited. This method allows the Committee to maintain 

flexibility in its assessment of the justification of restrictions taking into account the country 

specific situations. Bearing in mind the universal character of the ICCPR and wide variety of issues 

where national or even regional practices differ widely it important that Committee has an 

opportunity to respond to this divergence. At the same time it is solely within the competence of the 

Committee to examine, whether the arguments presented by states justify interference within the 

Covenant’s rights to a certain degree. Such approach  minimize threats of undue limitations to the 

standards of the Covenant which might result from the willingness of states to refer to “margin of 

discretion” as a basis for restrictions on the exercise of Covenant’s rights.  

 

                                                                                                                                                                  
(last visited 10.09.2006) 
96

 See Communication Lansman v Finland, No 511/1992: Finland. 08/11/94. CCPR/C/52/D/511/1992. (Jurisprudence) 

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/7e86ee6323192d2f802566e30034e775?Opendocument (last 

visited 15.09.2006) 



2. Analysis of International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD) 

 

2.1. The meaning and scope of Article 4 

The ICERD is the most important of the general instruments that develops the fundamental norm of 

the United Nations Charter requiring respect for and observance of human rights and fundamental 

freedoms for all, without distinction as to race.
97

 Therefore, it is not surprising that the monitoring 

body of this treaty – the Committee on the Elimination of Racial Discrimination (CERD) has 

attached equal, if not overriding status to the prohibition of incitement to racial discrimination 

compared to the right to the freedom of expression. To some degree this is in contrast with the 

approach of the HRC and with the case-law of the European Court of Human rights, which has 

emphasised the essential role of the freedom of expression in a democratic society and the need to 

interpret any limitations on it restrictively.  

The central provision as regards the prohibition of racist speech is Article 4, which declares: 

"States Parties condemn all propaganda and all organisations which are based on ideas or theories 

of superiority of one race or group of persons of one colour or ethnic origin, or which attempt to 

justify or promote racial hatred and discrimination in any form, and undertake to adopt immediate 

and positive measures designed to eradicate all incitement to, or acts of, such discrimination and, 

to this end, with due regard to the principles embodied in the Universal Declaration of Human 

Rights and the rights expressly set forth in article 5 of this Convention, inter alia:  

(a) Shall declare an offence punishable by law all dissemination of ideas based on racial 

superiority or hatred, incitement to racial discrimination, as well as all acts of violence or 

incitement to such acts against any race or group of persons of another colour or ethnic origin, and 

also the provision of any assistance to racist activities, including the financing thereof;  

                                                 
97

 Article 1 of the Charter of the United Nations. Accessible at: http://www.un.org/aboutun/charter/ (last visited 

30.09.2006) 



(b) Shall declare illegal and prohibit organizations, and also organized and all other propaganda 

activities, which promote and incite racial discrimination, and shall recognize participation in such 

organizations or activities as an offence punishable by law;98  

(c) Shall not permit public authorities or public institutions, national or local, to promote or incite 

racial discrimination."  

Article 4 contains far-reaching restrictions on the freedom of expression, which is the result of its 

preventive character and the aim to eradicate the very offspring’s of racial discrimination. The wide 

scope of restrictions on freedom of expression imposed by Article 4 is demonstrated by the fact that 

it requires states to impose criminal liability for the dissemination of ideas (freedom of expression) 

alone. Furthermore, Article 4 does not link the culpability with intent and according to its 

interpretation by the CERD is based on absolute liability. It has been emphasised “that the mere act 

of dissemination is penalised, despite lack of intention to commit an offence [...].”
99

 In addition 

Article 4 contains very general and broad definition of the offences enlisted and includes no 

adequate guidance about permissible restraints on implementation or balancing considerations that 

may be properly invoked by states. Clear balancing criteria as regards the obligations provided in 

Article 4 of the ICERD would have been necessary, since implementation of this provision might 

jeopardize such fundamental rights as for example the right to the freedom of expression and the 

right to privacy. Moreover, the importance of existence of balancing considerations and safeguards 

against the abuse of this provision follows from the fact that Article 4 requires imposition of 

criminal sanctions for the acts proscribed. The only balancing element is “the due regard” clause 

which refers to the principles embodied in the UDHR and the rights set forth in Article 5 of the 

Convention, which include inter alia the right to freedom of expression. However, the effect of this 

clause is ambiguous and it has been subject to different interpretations.
100
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Furthermore, the practice of the Committee suggests that the obligations of Article 4 relate to all 

kinds of media or channels through which the expressions of racial hatred are conveyed. For 

example, the CERD has expressed concern about the racist and xenophobic propaganda on Internet 

sites and has encouraged the States parties to combat “this contemporary form of racial 

discrimination”
101

 as well as to ratify the Council of Europe Convention on Cybercrime and its 

Additional Protocol concerning the the criminalization of acts of a racist and xenophobic nature 

committed through computer systems.
102

 Lastly, the practice of the CERD illustrates that Article 4 

of ICERD possibly might be applicable not only in relation to public but also private conduct. The 

Committee has touched upon on this issue, but has not given a clear answer, how far the obligations 

of the ICERD could apply to the private life. It seems that the views of the members of the CERD 

on this issue differ. Some of them have an extremely broad conception of the ICERD provisions. 

Thus, Belgium was criticised in the past for legislation requiring that certain offences must be 

committed publicly in order to be punishable.
103

 Contrary to that, the members of the CERD have 

noted with regard to penal provision of Norway, which covered only public utterances and 

communications, that "private utterances and communications lay outside the field in which the 

penal law could effectively be applied without an oppressive system of surveillance."
104

 In its recent 

jurisprudence the Committee has emphasized that central focus of the Convention are racist and 

racially discriminatory statements which are made in the public arena.
105

  

However, the distinction itself between what is considered private domain and when the expressions 

disputed are regarded to be made publicly is blurred in Committee’s practice. For example in the 

communication of Sadic v. Denmark106
 the petitioner were trying to prove that racially 

discriminatory remarks expressed against him by his employer were public. The disputed 

statements were made at work during the argument between him and employer and allegedly 
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overheard by two other workers. As regards the public nature of expressions Mr. Sadic based his 

arguments on previous jurisprudence of the Committee, where it has regarded as public the insults 

which were made “in a school corridor and in the presence of several witnesses.”
107

 The CERD did 

not give a view on public or private nature of the expressions challenged in this opinion. However, 

it made a reference to communication of Mr.Sadic in its subsequent jurisprudence, where it 

considered employer’s comments against Mr.Sadic as “[…] essentially private or …made within a 

very limited circle.”
108

 The use of such additional concept as “within a very limited circle” might 

indicate that the Committee is not establishing firm criteria to delimitate between public and private 

character of the expressions, but it its rather focusing on the level of publicity of the statements 

disputed leaving a scope for individual assessment in each case. This would be the right approach in 

view of the difficulties which are often entailed in delimitation between public and private and the 

existence of grey zones between them.       

If apart from public also private communication of racist ideas are prohibited by criminal 

provisions, which expressly penalize acts of racial discrimination, it might invite state invasion of 

the right to privacy and restrict in a disproportional way the right to the freedom of expression.
109

 In 

its recent practice the Committee has acknowledged that the possibility for alleged victims of racist 

or racially discriminatory statements which are essentially private or made within a very limited 

circle to request the institution of criminal proceedings under general provisions on defamatory 

statements. This could be a reasonable course and constitute an “effective remedy” within the 

meaning of Article 6 of the Convention.
110

 Such a view of the Committee reduces the scope of 
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possible encroachment by the state into interpersonal relations and interference within the freedom 

of expression. Despite the fact that the CERD refers to criminal law proceedings, the provisions 

criminalizing defamatory statements traditionally contain a lower level of punishment than 

provisions prohibiting racist statements due to different level of harm which might result from both 

offences. Since racist statements are either directly or indirectly targeted at the whole group of 

persons, the deprivation of liberty is usually among the possible punishments applicable to the 

authors or disseminators of such remarks. In contrast, the defamatory comments are targeted at an 

individual person. Their offensive character might still relate to the group affiliation of the person 

defamed, but if these remarks are made in private or within a very limited circle, they do not have 

an effect on other members of group. Therefore, the most common punishment provided for such 

insults is a fine, apology and similar measures. The deprivation of liberty in cases of defamation is 

generally not applied by the courts in Europe, even if it is still provided by criminal provisions of 

some countries. Moreover, such regional organization as the Council of Europe has recommended 

states to abstain from such measures, unless the seriousness of the violation of the reputation of 

others makes the imprisonment a strictly necessary and proportionate penalty.
111

 

Some states have argued that they are not obliged to introduce criminal sanctions in all cases and 

that Article 2.1 (d)
112

 allows each state party a margin of appreciation as regards appropriate means 

to counter incitement to racial discrimination. But the CERD has rejected this view by stating that 

"...the wording of Article 4 was so peremptory that it excluded this article from the discretion 

otherwise conferred in Article 2.1(d)...".
113

 "...In saying that certain acts shall be punishable, the 

Convention requires sanctions under criminal law. Actions prohibited under other articles of the 

Convention can be dealt with under other branches of law...but not those to which Article 4 (a) and 

(b) relate."
114

  This view of the Committee might be explained by the preventive role of Article 4 
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and the concern of CERD members that civil action or even administrative remedies would not 

effectively limit the conduct prohibited by Article 4 without the deterrent effect of criminal 

sanctions. The Committee has observed in a number of its opinions that the objectives pursued 

through a criminal investigation namely, the criminal investigation and conviction by a criminal 

tribunal of the perpetrators of racist acts, could not be achieved by means of civil or administrative 

remedies.
115

 

While the criminal prohibition of expressions included in Article 4 of ICERD is required, the 

Committee has also stressed an additional possibility for alleged victims to institute private civil 

proceedings to request damages under defamation acts or general provisions of liability for 

damages. Civil remedies might also provide some immdiate assitance for victims in those cases, 

where states contrary to obligations in Article 4 of Convention fail to initiate criminal proceedings.      

In view of the fact that some individuals might be afraid of initiating proceedings and make 

themselves public as well because racist remarks are often targeted at the whole group of persons in 

abstract and not particular individuals, the non-governmental organisations representing the 

respective groups targeted or focusing on anti-racism should have the right to initiate the cases. The 

Article 14 of the ICERD which empowers to submit communications as regards alleged violations 

of the Convention not only individuals, but also “groups of individuals” as well as the broad way 

the Committee has interpreted this phrase
116

 might serve as an example on this issue. 

Lastly, the existence of criminal provisions penalising the acts included in Article 4 of the 

Convention itself is not sufficient to fulfil the obligations laid down by the ICERD. The Committee 

has emphasized the need to implement these laws effectively by the respective national institutions.  

In order to monitor how the States implement their obligations under Article 4 of ICERD, the 

Committee has constantly required States to submit information on number of complaints, 

prosecutions and sentences regarding acts of racial hatred or incitement to racial hatred when it 
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considers national reports on the implementation of the Convention.
117

 For example the Committee 

has expressed its concern about the situation in Lithuania where the Convention has never been 

applied by domestic Courts despite its applicability in domestic law
118

 or about the lack of effective 

implementation of relevant criminal law provisions in Bosnia and Herzegovina.
119

         

 

2.2. The “due regard” clause in Article 4 as a safeguard to the right to the freedom of 

expression 

The goal of racial equality in Article 4 has been widely acknowledged and agreed by states parties 

to the ICERD.  However, there are essential differences as regards the relationship between this 

provision and other important values, namely, the importance attached to the right to the freedom of 

expression in the light of obligations set out in Article 4. The danger that the right to the freedom of 

expression might be abused by the extensive scope of Article 4 and restrictive measures imposed by 

this provision explains why a number of Western democracies have made reservations
120

 and 

interpretative declarations
121

 to the Article 4.
122

 The ones which have made declarations are still 

bound by Article 4 of the Convention, but through declarations they communicate their 

interpretation of “due regard” clause and the way they would exercise their obligations under 

Article 4. Apart from that, the CERD has admitted that even among the states which have not made 
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reservations to Article 4, few have carried out their obligation under that article to adopt the 

necessary implementing legislation.
123

  

Among these ones that have not implemented fully obligations under Article 4 are many European 

states. They regard freedom of expression as a fundamental right that is deeply rooted in their 

Constitutions and give priority to this right when compared with other ones. Apart from 

considerations of national law, these states also have to take into account their obligations under 

Article 10 of the European Convention for the Protection of Human Rights and Fundamental 

Freedoms (ECHR).
124

 The case-law of the European Court of Human Rights illustrates that the 

Court attaches the broad scope to the right of freedom of expression and have emphasised that all its 

limitations should be interpreted narrowly. Nevertheless, the analysis of the Court’s case law 

identifies that it tends to give lower protection to the expressions of “hate speech” and have 

dismissed a number of complaints about the restrictions of such expressions on the admissibility 

stage.
125

 Furthermore, it is most likely that in the future the European Court of Human Rights will 

give more prominence also to the right to non-discrimination. The basis for such hypothesis is 

Additional Protocol 12
th

 to the Convention which enetered into force in 2005. This Protocol 

introduced independent and broadly defined right of non-discrimination instead of the Article 14 of 

the ECHR, which granted only limited protection against the discrimination, to the extent that the 

fact of discrimination was linked to one of the rights contained in the Convention.  

The effect of the reference in Article 4 to having “due regard” to the principles embodied in the 

UDHR and the rights set forth in Article 5 of the ICERD, has been one of the key issues in 

interpreting obligations implied in Article 4. This is explained by the fact that the right to the 

freedom of expression is guaranteed both by the UDHR
126

 and is laid down in Article 5 of the 

ICERD.
127

 Three different views have been expressed about the effect of the "due regard" clause.
128
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The first reflects the essence of declarations made by a number of states with respect to Article 4. It 

provides that this provision should be interpreted in a way that measures described in Article 4 may 

not jeopardise the right to freedom of expression and opinion and the state parties must strike the 

balance between the fundamental freedoms and their duties under the Convention.
129

 The second 

view is more favourable to the freedom of expression. It states that: "...states are not authorised to 

take any action which would in any way limit or impair the rights referred to in this clause."
130

 The 

third position is that: "states may not invoke the protection of civil rights as a reason to avoid 

implementation of the Convention."
131

  

The CERD has made also its own statement as regards the interpretation of "due regard" clause by 

emphasizing that: "...it could not have been the intention of the drafters of the Convention to enable 

States parties to construe the phrase safeguarding the human rights in question as cancelling the 

obligations relating to the prohibition of racist activities concerned. Otherwise, there would have 

been no purpose whatsoever for the inclusion in the Convention of the articles laying down those 

obligations."
132

 

 At the same time, the Committee has stressed that Article 4 (a) is compatible with the right to 

freedom of expression and opinion, given the saving clause that the obligations of Article 4 should 

be fulfilled with due regard to the principles embodied in the UDHR, namely the Article 19
133

 

which embodies the right to freedom of expression, and Article 5 (d) (viii) of the ICERD, which 

refers to the freedom of expression. On the other hand, the CERD has emphasised that the right to 

                                                                                                                                                                  
as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following 

rights:  

(d) Other civil rights, in particular:  

 (viii) The right to freedom of opinion and expression;”  

Cited from: http://www.unhchr.ch/html/menu3/b/d_icerd.htm (last visited 07.08.2006) 
128

 Lerner, N. “The U.N. Convention on the Elimination of All Forms of Racial Discrimination”, Sijthoff & Noordhoff, 

Aalphen aan den Rijn, 1980, p.203. 
129

 See the declarations of Austria, Belgium, France and Italy. The list of Declarations and Reservations of States to the 

Convention is accessible at: http://www.ohchr.org/english/countries/ratification/2.htm#reservations (last visited 

15.07.2006) 
130

 Lerner, N. “The U.N. Convention on the Elimination of All Forms of Racial Discrimination”, Sijthoff & Noordhoff, 

Aalphen aan den Rijn, 1980, p.203.   
131

 Ibid. 
132

 33 UN GAOR Supp. (No.18) at 112, UN Doc. A/33/18 (1978). Theodor Meron. The Meaning and Reach of The 

International Convention on the Elimination of All Forms of Racial Discrimination. The American Journal of 

International Law, Vol.79, 1985, p.283.  
133

 Article 19 of the UDHR states: “Everyone has the right to freedom of opinion and expression; this right includes 
freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media 
and regardless of frontiers.” Accessible at: http://www.un.org/Overview/rights.html (last visited 30.09.2006) 

 



freedom of expression is not absolute and according to the Article 29, paragraph 2 of the Universal 

Declaration of Human Rights
134

 the exercise of this right carries special duties and responsibilities, 

“among which the obligation not to disseminate racist ideas is of particular importance.”
135

 

Furthermore, in a recent case-law the Committee has also stated that in cases of racist and hate 

speech the principle of freedom of expression has been afforded a lower level of protection and that 

the right to freedom of expression has a more limited role in the context of Article 4.
136

 To reinforce 

its position the Committee has made clear that the “due regard” clause relates not only to freedom 

of expression but generally to all principles embodied in UDHR, therefore the “due regard” clause 

does not serve as a safeguard only to this right.
137

  

The reference of the "due regard" clause to the "principles embodied in the UDHR" permits also to 

take into account another provision of the UDHR, Article 30. It states:  

"Nothing in this Declaration may be interpreted as implying for any State, group or person any 

right to engage in any activity or to perform any act aimed at the destruction of any of the rights 

and freedoms set forth herein."138 

This provision might provide protection against the abuse of the right to the freedom of expression 

in cases of dissemination or promulgation of racist messages. The HRC has ocassionally used the 

similarly worded Article 5 of the ICCPR 
139

to declare inadmissible the individual complaints in 

cases, where racist groups have claimed the violation of their right to the freedom of expression.
140
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On the other side, it has been argued that this provision might also "perhaps been relied upon by the 

Committee more seriously to balance the prohibition of racial discrimination with the freedoms of 

association and expression stated in the Universal Declaration."
141

 The right to prohibite incitement 

to racial discrimination might also be abused by petitioners to restrict the views unfriendly to them 

or the group they belong to.  

As regards other balancing elements in relation to obligations laid down in Article 4, the opinion of 

the Committee in a recent communication, apparently indicates that some statements might be of 

such an inoffensive character as to fall ab initio outside the scope of Article 4 and other respective 

provisions of the Convention.
142

 The requirement that the statements disputed include certain level 

of gravity in order to fall within the scope of Article 4 would constitute at least some 

counterbalancing element at the initial assessment of the expressions. Yet, this element is certainly a 

very subjective one. It depends fully on the assessment of the Committee. The view of the CERD 

on this issue as the practice confirms
143

 might differ from the position of the respective State party. 

Furthermore, the above-mentioned Article 29 (2) of UDHR, which represents another “principle 

embodied in the UDHR” might also have been used by the Committee to provide some balancing 

with the right to the freedom of expression in the application of Article 4 of ICERD. It requires 

limitations to be “determined by law solely for the purpose of securing due recognition and respect 

for the rights and freedoms of others and of meeting the just requirements of morality, public order 

and the general welfare in a democratic society (Art 29 (2)).”144
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2.3. The practice of CERD as regards the implementation of obligations in Article 4 and the 

application of “due regard” clause to the freedom of expression   

 

So far the Committee has examined few communications as regards Article 4 and the restrictions on 

speech inciting to racial discrimination or hatred. In most of these communications it is the states’ 

failure to investigate the acts properly that have been at the basis of CERD’s findings that the state 

has violated the Convention, not the balancing of conflicting rights.
145

 In this regard, the Committee 

has emphasized that it is not enough, for the purposes of Article 4 of the ICERD, merely to declare 

acts of racial discrimination punishable on paper, but the respective laws must also be effectively 

implemented by the competent national institutions.
146

 This involves also a positive obligation, 

which is expressively stated in Article 2, Paragraph 1 (d) of the Convention, to take effective action 

against reported incidents of racial discrimination, including carrying out an effective investigation 

to determine whether or not such acts had taken place. If the national authorities would make a 

decision not to open an investigation about the allegedly racist or racially discriminatory statements 

reported to them without a wider and substantiated explanation of reasons for doing so, the 

Committee would most probably find their actions to violate not only the Article 4, but also Article 

2, Paragraph 1(d) and Article 6 of the Convention. However, apart from the communications which 

relate to the states failure to launch an effective investigation about the reported incidents, there are 

two communications assessed by the Committee which directly relate to the balance between the 

obligations of states under Article 4 to prohibit certain forms of "hate speech" and the protection 

granted to the right to the freedom of expression in this process. 
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a) POEM and FASM v. Denmark
147

 

This communication was submitted by two non-governmental organisations representing the ethnic 

minorities and Muslim students in Denmark. They criticized the State for failure to prosecute the 

leader of the Danish People's Party and Member of Parliament for allegedly racially discriminatory 

statements made in her weekly newsletter and subsequently disseminated on the party’s web site 

and through a press release. According to the view of petitioners the assertions made by Mrs Pia 

Kjærsgaard violated the Article 4 of the ICERD. The disputed statements were the following: 

“Behind this lurks the phenomenon which becomes ever more obvious in all its horror: that the 

multiculturalization of Denmark brings trouble in its train like gang and group formation, mass rape 

and complete indifference to the principles on which the Danish legal system is built.[…] The 

phenomenon of mass rape is also new in a Danish context and is linked with a cultural perception of 

Danish girls as prostitutes who can be defiled without shame, while the same boys and guys are 

brought up to murder a sister if she breaches the family and cultural codes.”
148

 

The context in which these statements were made by Mrs Pia Kjærsgaard related to the discussions 

about proposed legislative amendment purporting to increase the punishment in case of gang rapes 

following the case of 14-year-old girl who had been raped by several men of non-Danish ethnic 

background. The Documentation and Advisory Centre on Racial Discrimination (DRC) reported the 

statement to the police authorities, alleging a violation of section 266 (b) of the Danish Criminal 

Code.
149

 However, the Copenhagen Police discontinued the case. The DRC appealed this decision, 

but it was upheld also by the Regional Public Prosecutor and the Director of Public Prosecutions. 
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The decision explains the reasons and identifies criteria applied by the responsible authorities in 

balancing the right to the freedom of expression with the obligation to prohibit racially 

discriminatory remarks. The national authorities in making a decision to terminate the case 

apparently gave much consideration to the freedom of expression and the need to ensure free 

political debate. This is evidenced by the following statement in the police decision: “…Political 

statements, although they may be perceived by some as offending, are part of dialectic where, 

traditionally, there are wide limits to the use of generalization and simplified allegations. The 

above-mentioned weekly newsletter consists in an observation on the scale of penalties for crimes 

of violence, which is legitimate in a political debate.”
150

 The decision of Regional Public Prosecutor 

to whom the case was appealed followed the same reasoning. He emphasized inter alia “…that it 

must be accepted, to a certain degree, that, in order to secure a free and critical debate, statements 

may be offending to individuals or groups. Regardless of the degrading and insulting character of 

the statement for individuals of a different cultural background, the allegations made in the 

statement are not serious enough to justify a derogation from the freedom of expression.”
151

  

The wider scope of the right to the freedom of expression as regards political debate on issues of 

public concern have been stressed also in the jurisprudence of other human rights monitoring bodies 

of which Denmark is a party.
152

 Furthermore, the European Court of Human Rights has emphasized 

that it is not only the content of expressions which is protected, but also the form these expressions 

are conveyed. Thus also the statements which are offending for somebody are protected to a certain 

degree, especially if they generally contribute to the public debate
153

 or are the result of the 

provoking actions made by the victim himself.
154

 In the case of Jersild v. Denmark the Court had 

even found a violation of freedom of expression concerning the punishment of journalist for 

assisting in dissemination of racist views through the TV report. The Court came to the conclusion 
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that the aim of the report was not racist. Besides there was a number of counterbalancing arguments 

in the programme and the inclusion of racist remarks made by the members of extremist group 

interviewed served the purpose to illustrate the existence of racism in the country and to 

demonstrate the social background of members of such groups.  

Therefore, as regards this case the public interest, the context of the political debate, in which the 

statements were made by the leader of the Danish People’s Party, as well as  the alleged aim to 

participate in such a debate were important criteria for the authorities to take into consideration in 

order to assess whether the challenged statements fall within the scope of freedom of expression. 

However, despite the fact that these criteria were present in the actual case, the case-law of human 

rights monitoring bodies also affirms that recourse to insulting statements is not justified if these 

statements entail no added value and the contribution to the public debate would have had the same 

effect by avoiding such statements. This principle would be even more applicable to racially 

discriminatory expressions, in view of the prohibition of racial discrimination by several human 

rights treaties provisions. The Committee apparently followed this principle in a subsequent 

communication which challenged the statements of the same Danish politician.
155

 In that case 

Regional Public Prosecutor upheld the decision of the police not to open investigation into the 

matter on the basis inter alia “[…] that the statements were made as a part of political debate, 

which, as a matter of principle, affords quite wide limits for the use of unilateral statements in 

support of a particular political view”.
156

 The CERD, however, emphasized that “that the fact that 

Ms. Kjærsgaard's statements were made in the context of a political debate does not absolve the 

State party from its obligation to investigate whether or not her statements amounted to racial 

discrimination.”
157

 This position of the Committee makes it clear that despite the fact that the 

disputed expressions were made within the context of a political debate, including by Members of 

Parliament, they still might be found to be of racially discriminatory character. Therefore, the state 

is under an obligation to give a proper consideration of these statements. 
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 The facts of the actual case, POEM and FASM v. Denmark, does not present reasons why the 

leader of the Danish People’s Party needed to make a recourse to racially discriminatory and 

prejudicial statements about Muslims to express her view and to contribute to the alleged legitimate 

aim - debate on the scale of penalties for crimes of violence.
158

 The responsible law enforcement 

authorities seemingly did not consider this issue. As stated in the decision of Director of Public 

Prosecutions cited above, he acknowledged the insulting character of statements but found the 

allegations made not enough serious to justify derogation from the freedom of expression. The 

assessment of seriousness of disputed statements is a very subjective criterion, since it is based 

largely on the individual’s appraisal, contrary to the earlier criteria like aim, context and 

contribution to public interest of the expressions which can be measured on a more objective basis. 

The practice of the CERD confirms that the Committee might disagree with the assessment of 

national authorities as regards the seriousness or gravity of the insulting expressions.
159

 In order to 

minimize the possible contradictions between the State’s and the Committee’s view the authorities 

should make thorough analysis of the disputed statements and in reaching a decision take into 

consideration also the point of view of the alleged victims.  

This case raises another interesting issue, namely the extended right to the freedom of expression 

for members of Parliament concerning controversial public matters and their responsibility if they 

make statements prohibited by Article 4 of ICERD. The Danish authorities did not give an opinion 

on this issue, even though the petitioner made such request to the Director of Public Prosecutions. 

In most democracies the deputies are entitled to parliamentary immunity against the prosecution, 

particularly for the views they have expressed within the public debate. Nevertheless, this well-

established principle in democratic societies could not serve as an excuse for states to fulfil their 

international obligations under Article 4 of ICERD. In most countries the Parliament can lift the 

immunity of its members if they are accussed of committed offences. This rule should apply also to 

the offence of dissemination of statements prohibited by Article 4 of the Convention. Moreover, in 

most states parliamentarians have codes of ethics and other self-regulatory measures, which prevent 

the use of parliamaentary immunity in order to disseminate racist slogans. However, if the 
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authorities do nothing to prevent the dissemination of prohibited expressions, the CERD will find 

the State in violation of its international obligations.   

The communication also referred to a procedural issue concerning the implementation of Article 4 

of ICERD. Namely, the petitioners challenged the public prosecutor’s office as the proper 

institution to draw the line between the freedom of expression and protection from racist remarks. 

They emphasized the need for the courts to consider such cases, especially where the alleged 

offender is a politician, because of the independence of judiciary. Due to inadmissibility of the case 

the CERD did not give an opinion on this issue. The Convention itself does not specify which 

authority should decide on complaints about alleged violations of Article 4 of ICERD. However, the 

courts would be the most appropriate institutions in view of their guarantees of independence and 

the thorough analysis which is often required in such cases and might be ensured by possibility to 

appeal the case for examination at higher level. Certainly, the Public Prosecutor should not bring 

the case before the Court if he does not assess that it can lead to a sentence. But the individual 

should have a posibility to bring a private prosecution, if he disagrees with such assessment.  

Moreover, the Committee has in numerous cases found the states responsible for violating the 

ICERD only on the basis of lack of effective investigation of the incidents reported. This supports 

the view that examination of the complaints about the alleged violations of the Convention at the 

level of police and public prosecutor might not ensure the proper diligence in the examination of 

complaints.
160

  

When the case about the statements by the leader of Danish People’s Party went to the 

consideration by the CERD, the representatives of Denmark followed the reasoning of national 

institutions and emphasized the need of balancing the prohibition of the dissemination of ideas 

based on racial superiority or hatred with the right to the freedom of expression on the basis of "due 

regard clause" in the Article 4 of ICERD. The Danish authorities also referred to their obligations 

under the Article 19 of the ICCPR and Article 10 of the ECHR. The state authorities emphasized 

that freedom of expression applies also to comments on racial groups and referred particularly to 
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the principles settled by the European Court of Human Rights in the case of Jersild v Denmark161, 

where the Court established that also the protection against racist statements had to be balanced 

against the freedom of expression. The State party considered that the expressions in question were 

part of a political or social debate and that the European Court of Human Rights in its case-law has 

emphasised the need to ensure free public debate on the issues of public concern.
162

  It will be 

interesting to see how the CERD is going to approach all these arguments including the obligation 

of the State to provide necessary safeguards to the right to the freedom of expression under other 

human rights treaties. Unfortunately, the case was declared inadmissible due to the fact that 

petitioners have not exhausted domestic remedies. However, there is an implicit indication that the 

Committee might have found a violation in this case considering the racially discriminatory nature 

of these statements and the special responsibilities of members of parliament concerning the fight 

with racial discrimination as well as bearing in mind the influence politicians exert on society. This  

is evidenced by the following comment of the CERD: "Committee calls the State party's attention to 

the content of paragraph 115 of the Programme of Action adopted by the World Conference against 

Racism, Racial Discrimination, Xenophobia and Related Intolerance in Durban (South Africa) on 8 

September 2001, which "underlines the key role that politicians and political parties can play in 

combating racism, racial discrimination, xenophobia and related intolerance and encourages 

political parties to take concrete steps to promote equality, solidarity and non-discrimination in 

society, inter alia by developing voluntary codes of conduct which include internal disciplinary 

measures for violations thereof, so their members refrain from public statements and actions that 

encourage or incite racism, racial discrimination, xenophobia and related intolerance".
163

 

The subsequent jurisprudence of the CERD affirms that the Committee considers with particular 

seriousness racist or racially discriminatory remarks made by political figures
164

 and other actors 

who are capable of influencing the opinion of society. For example its General Recommendation 
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30: “Discrimination against non-citizens” recommends the State parties to take  “resolute action to 

counter any tendency to target, stigmatize, stereotype or profile, on the basis of race, colour, 

descent, and national or ethnic origin, members of "non-citizen" population groups, especially by 

politicians, officials, educators and the media […].”
165

  

  

b) Jewish community of Oslo and Trondheim and others v. the State of Norway
166

 

 The communication analyzed above raised a number of interesting issues as regards the 

implementation of Article 4 at national level and the approach of national institutions in balancing 

the obligations under this provision with the right to the freedom of expression. However, the 

Committee did not express a lot of statements concerning the balance between the right of freedom 

of expression and obligation to prohibit certain forms of speech under Article 4 of ICERD, because 

it found the complaint inadmissible. The Committee had a chance to elaborate more on these 

complex issues in its opinion on a subsequent communication submitted by the Jewish community 

of Oslo and Trondheim and others versus the Norway. This opinion provides the thorough 

interpretation of Article 4 itself, the “due regard clause” and the approach of the Committee to 

balance the obligations included in Article 4 of ICERD with the right to the freedom of speech.  

The facts of the case relate to a speech made during march organized by a group known as the 

“Bootboys” in commemoration of the Nazi leader Rudolf Hess. There were 38 people taking part in 

this march, which was routed over 500 m through the centre of Askim (town near the Oslo) and 

lasted five minutes. The march was headed by Mr. Sjolie who made a speech, including the 

following statements:  

“…Every day immigrants rob, rape and kill Norwegians, every day our people and country are 

being plundered and destroyed by the Jews, who suck our country empty of wealth and replace it 

with immoral and un-Norwegian thoughts.” And “…Our dear Führer Adolf Hitler and Rudolf Hess 
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sat in prison for what they believed in, we shall not depart from their principles and heroic efforts, 

on the contrary we shall follow in their footsteps and fight for what we believe in, namely a Norway 

built on National Socialism ….”.
167

 

Subsequently, the District Attorney of Oslo charged Mr. Sjolie with a violation of Section 135a of 

the Norwegian Penal Code
168

  on a basis of several complaints filed with the police. The case was 

assessed differently by various Norwegian courts. Thus, the Court of Appeal found Mr.Sjolie guilty 

of violation of Section 135a of Norwegian Penal Code because of the references in his speech to 

Jews and interpreted the speech as accepting the mass extermination of the Jews. However, the 

Supreme Court overturned the conviction. The majority of the Court found that the statements by 

Mr. Sjolie “did nothing more than express support for National Socialist ideology”
169

 and stated 

that: “…penalizing approval of Nazism would involve prohibiting Nazi organizations, which 

…would go too far and be incompatible with the right to freedom of speech.”
170

 After this Supreme 

Court decision the Jewish community organizations in Oslo and Trondheim, the Norwegian 

Antiracist Centre and several individuals submitted a communication to CERD claiming to be 

victims of violations by Norway of Articles 4 and 6 of the ICERD. They argued that the way the 

Supreme Court had interpreted Section 135a of Norwegian Penal Code in its decision left no 

protection in national law against the dissemination of anti-Semitic and racist propaganda, nor 

against incitement to racial discrimination, hatred and violence. 

Before the consideration on merits, the communication raised a number of issues as regards its 

admissibility. First of all, the State party argued that the communication amounts to actio popularis, 

namely, to an assessment of the relevant provisions of Norwegian Penal Code. It observed that 

authors cannot claim to be victims since none of them was present when the remarks were made 
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and they were not personally targeted by these remarks. Secondly, the State questioned the standing 

of petitioners on a basis that the relevant organizations cannot be considered “groups of individuals” 

for the purposes of Article 14, Paragraph 1 of the Convention.
171

 According to the Norwegian 

authorities, this phrase “should be understood as meaning a group of which every individual 

member could claim to be a victim of the alleged violation. … It is the individuals, rather than the 

groups, which have standing.”
172

 The CERD disagreed with both of these arguments made by the 

State party. As regards the status of “potential victim” the Committee adopted a similar approach to 

this concept as accepted by the Human Rights Committee and the European Court of Human Rights 

in some of their decisions referred to in the authors’ submissions.
173

 This approach implies that the 

very existence of a particular legal regime (inability of Norwegian law to protect authors against the 

speech prohibited by Article 4 of ICERD) might directly affect the author’s rights in such a way as 

to give rise to a violation of the Convention, even if the petititoners have not been adversely 

affected by this legal regime up to now. In addition the authors have illustrated that they are more 

likely to be potential victims because they belong to a particular group as Jews, and that they 

consequently would face an imminent risk of suffering racial discrimination, hatred and violence 

created by non-existence of legal safeguards in national law.  

Concerning the interpretation of the term “groups of individuals”, the Committee disagreed with the 

strict interpretation suggested by the State party and emphasized: “to require that each individual 

within the group be an individual victim of an alleged violation, would be to render meaningless the 

reference to 'groups of individuals'.”
174

 The CERD found that the petitioners have satisfied also this 

requirement to be considered as “victims”, in view of the nature of the organizations’ activities and 

the classes of person they represent. This was the first communication in which the Committee has 

expressed its opinion on the interpretation of the phrase “group of individuals” in relation to Article 

                                                 
171

 See the text of Article 14, paragraph 1 of the ICERD in the Appendix. 
172

 Communication Jewish community of Oslo and Trondheim and others v. Norway No 30/2003: Norway. 22/08/2005. 

CERD/C/67/D/30/2003, paragraph 4.3.  

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b0f01303db356e96c125714c004eb10f?Opendocument (last 

visited 07.08.06) 
173

 Communication Toonen v. Australia, No 488/1992: Australia. 04/04/94. CCPR/C/50/D/488/1992. (Jurisprudence) 

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/0/d22a00bcd1320c9c80256724005e60d5 (last visited 25.09.2006) and 

Open Door and Dublin Well Woman v. Ireland, European Court of Human Rights, Judgment of 29 October 1992, 

paragraph 44. Accessible at the HUDOC data base: http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en (last 

visited 19.06.2006)  
174

 Communication Jewish community of Oslo and Trondheim and others v. Norway No 30/2003: Norway. 22/08/2005. 

CERD/C/67/D/30/2003, paragraph 7.4.  

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b0f01303db356e96c125714c004eb10f?Opendocument (last 

visited 07.08.06) 



14. As can be concluded from the opinion, the Committee is giving a broad interpretation to this 

concept. However, the Committee took into consideration also the nature of organizations activities 

and the groups they represent. Therefore, there should be demonstrated at least some identification 

between the organizations submitting the communication and the potential victims of alleged 

violation. 

As regards the consideration of the merits, the Committee followed a two step procedure. It first 

assessed whether the statements made by Mr. Sjolie fell within any of the categories of the speech 

prohibited in Article 4. In relation to characterization of the speech, the CERD held a different view 

to the findings than that of the Supreme Court of Norway. The Committee agreed that the content of 

the speech was objectively absurd, but at the same time emphasized that: “the lack of logic of 

particular remarks is not relevant to the assessment of whether or not they violate article 4.”
175

 The 

CERD found that the statements contain ideas based on racial superiority or hatred. Furthermore, 

contrary to the Supreme’s Court assessment which found no actual threats or incitement to 

particular actions within the statements, CERD considered that “the deference to Hitler and his 

principles and 'footsteps' must … be taken as incitement at least to racial discrimination, if not to 

violence.”
176

  

After the conclusion that the challenged statements fell within at least one of the categories of 

impugned speech set out in Article 4, the CERD proceeded with the analysis as to whether these 

expressions are protected by the “due regard” provision as it relates to the freedom of speech. The 

Committee stressed that despite the “due regard” clause the right to freedom of speech has a more 

limited role in the context of Article 4. It also referred to its general Recommendation XV 

according to which “the prohibition of all ideas based upon racial superiority or hatred is 

compatible with the right to freedom of opinion and expression.”
177

 To support its view the 

Committee mentioned also the practice of other international bodies which affirms that the freedom 

of speech has been afforded a lower level of protection in cases of racist and hate speech. 
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Furthermore, the CERD noted that there is a possibility to limit the exercise of the freedom of 

expression in all international instruments that guarantee this right. Therefore, the Committee found 

that in view of the manifestly offensive character of the statements of Mr. Sjolie, they are not 

protected by the “due regard” clause. The CERD apparently did not give much consideration to the 

argument of Norwegian authorities that there should be a margin of appreciation granted to states to 

balance their obligations under the Article 4 of ICERD with the requirement to protect the freedom 

of speech. In its comment on this point the Committee just stated that it is aware of the Supreme 

Court’s analysis of the case, and emphasized that “…it has the responsibility to ensure the 

coherence of the interpretation of the provisions of Article 4 of the Convention as reflected in its 

general recommendation XV.”
178

 The Committee has expressed also earlier its firm opposition to 

the possibility to grant some margin of appreciation to states as regards the obligations set out in 

Article 4, for example in relation to the option to apply civil instead of criminal sanctions to acts 

prohibited in Article 4.           

Lastly, the CERD rejected the arguments of the State party, which challenged the possibility for 

individuals to invoke Article 4 alone as a basis for alleged violation without evidence that the 

statements disputed have adversely affected their enjoyment of any substantive rights protected 

under Article 5 of the Convention. The Opinion of the Committee illustrates that failure to enforce 

obligations under Article 4 in itself might constitute a ground for an individual communication 

claiming violation of the ICERD. The Committee observed: “…the fact that article 4 is couched in 

terms of States parties' obligations, rather than inherent rights of individuals, does not imply that 

they are matters to be left to the internal jurisdiction of States parties, and as such immune from 

review under article 14. If such were the case, the protection regime established by the Convention 

would be weakened significantly.”
179

 To reinforce its conclusion that the Convention’s rights are 

not confined to Article 5, the Committee referred both to the wording of Article 6
180

 and its earlier 
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practice under Article 14 to examine communications in which no violation of Article 5 has been 

alleged.
181

 

 

2.4. Conclusions 

The specific nature of the ICERD and purpose which motivated the adoption of Convention, 

namely the struggle against racial discrimination, has determined the balance between both interests 

- the prohibition of dissemination of racist ideas and incitement to racial hatred in opposition to the 

the freedom of expression. While the prohibition of racist speech and ideas is firmly embedded in 

Article 4 of the Convention, the freedom of expression is recalled in Article 5 (d) (viii) among other 

civil rights in the light of prohibition of discriminatory practice as regards its enjoyment. This 

imbalance has influenced also the approach of the Committee in cases where it was confronted with 

the controversy between the different interests involved. Furthermore, in the practice of the 

Committee there have been complaints only about the violation of Article 4, namely the lack of the 

state to restrict the racist expressions prohibited by this provision. Therefore, it has approached the 

freedom of expression only from restrictive angle. 

In many cases the CERD has found violations of Article 4 and based its decision primarily on the 

fact that the relevant state authorities have not made an effective investigation in the allegedly racist 

incidents. In its jurisprudence, the Committee has consistently emphasized that States parties are 

under obligation not only to enact legislation required by Article 4 but also to ensure that it is 

effectively enforced.
182

 For example, in the concluding observations on state reports the Committee 

has constantly asked the states to provide information on the implementation of Article 4 and the 

relevant case-law where this provision or pertinent national law provisions have been applied. 

However, in some cases the CERD was directly confronted with the necessity to declare its position 
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on the relationship between the obligations imposed by Article 4 and the right to the freedom of 

expression. 

Article 4 encompasses far reaching restrictions on the freedom of expression. For example it obliges 

states to penalize per se the dissemination of ideas based on racial superiority or hatred. There is no 

requirement to prove the intention or the aim which has been pursued by such act. Similarly, the 

consequences or effect of dissemination of such ideas is not among the factors which could justify 

an exception to the application of restrictive measures to the one who has committed this prohibited 

act. Furthermore, Article 4 requires imposition of criminal sanctions on those responsible. While the 

the jurisprudence of the Committee has indicated that the remedies available under civil law might 

assist victims in claims as regards compensation for moral harm suffered, the Committee has 

emphasized that the sole existence of civil or administrative remedies is not appropriate to proper 

enforcement of this provision of the Convention. The Committee has explained that remedies under 

other branches of law cannot satisfy the aims the victims of racist statements are usually trying to 

achieve, namely the investigation and criminal punishment of those responsible. Furthermore, it is 

an obligation of state authorities and not the individuals to open and make a proper investigation in 

the cases of racist incidents, which can be ensured through criminal proceedings. Another reason for 

the emphasis on criminal sanctions might be their deterrent effect, which is essential in the light of 

preventive role of Article 4. The Committee has emphasized that at the time when the ICERD was 

adopted there was a widespread fear of the revival of authoritarian ideologies and Article 4 was 

regarded as central in the struggle against racial discrimination.
183

  

Additionally, while Article 4 imposes broad restrictions on the right to freedom of expression, it 

does not contain clearly defined counter-balancing elements and safeguards against the undue 

limitations on the freedom of expression. The only exception has been the “due regards” clause in 

Article 4 which refers to the principles embodied in the UDHR and the rights expressly set forth in 

Article 5 of the Convention. The freedom of expression is among the rights recalled in Article 5 of 

ICERD and is also embodied in Article 19 of the UDHR. However, the “due regard” clause has 

been subject to different interpretations by States parties and the Committee. In addition, the 
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likelihood that the “due regard” clause might function as a safeguard to the freedom of expression 

has been weakened by the fact that according to the author’s knowledge the Committee has never 

invoked this clause in its case-law in order to find the communication about the alleged violation of 

Article 4 unjustified. Moreover, the Committee has made it clear that despite the due regard clause, 

the right to freedom of expression has a more limited role in the light of the obligations included in 

Article 4.
184

 The CERD is of the view that such a position does not contradict the freedom of 

expression arguing that other human rights monitoring bodies have given a lower level of protection 

to freedom of expression in cases of racist speech and that all human rights treaties guaranteeing the 

freedom of expression also provide for restrictions on the exercise of this right under certain 

circumstances. The Committee has stressed that the exercise of freedom of expression carries 

special duties and responsibilities and the obligation not to disseminate racist ideas is of particular 

importance in this context.
185

  

The way the Committee has applied Article 4 has not removed uncertainties about the wide 

possibilities of encroachment on freedom of expression by the application of measures required by 

Article 4. In the practice of the Committee it is not clear whether this provision is applicable only to 

public statements or whether it is also applicable to statements made in private circles. The recent 

practice of the Committee also suggests that it is focusing on the degree of publicity of the 

expressions disputed instead of making a firm delimitation between the public and private area.
186

 

This approach allows the Committee to address in each case individually this occasionally complex 

issue and to take into account grey areas between the private and public. As regards the application 

of Article 4 to private domain it seems that the Committee would accept as appropriate remedy a 

possibility to appeal to criminal proceedings based on protection against defamation. It has 

                                                 
184

 Communication Jewish community of Oslo and Trondheim and others v. Norway No 30/2003: Norway. 22/08/2005. 

CERD/C/67/D/30/2003, paragraph 10.5.  

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b0f01303db356e96c125714c004eb10f?Opendocument (last 

visited 07.08.06) 
185

 General Recommendation No.15: Organized violence based on ethnic origin (Art.4), Committee on the Elimination 

of Racial Discrimination, 23/03/93, paragraph 4. Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/e51277010496eb2cc12563ee004b9768?Opendocument (last visited 

30.09.2006) 
186

 Communication Kamal Quereshi v. Denmark No 33/2003: Denmark. 10/03/2005. CERD/C/66/D/33/2003. 

Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/MasterFrameView/7de05b5d0fbd62e9c1256fc5005087f9?Opendocument 
(last visited 07.08.2006) 



confirmed such view in cases where racially discriminatory statements have been of non-violent 

character and essentially private or expressed within a limited circle.
187

  

The CERD has rejected arguments by State party which challenged the possibility for individuals to 

invoke Article 4 alone as a basis for alleged violation without evidence that the statements disputed 

have adversely affected their enjoyment of any substantive rights protected under Article 5 of the 

Convention. The jurisprudence of the Committee illustrates that failure to enforce obligations under 

Article 4 in itself might constitute a ground for an individual communication claiming violation of 

the ICERD. The Committee has stated that Article 4 can be invoked by individuals as an 

autonomous basis for alleged violation in the proceedings before the Committee, despite the fact 

that it is couched in terms of state obligations. For example in the case of Jewish community of Oslo 

and Trondheim and others versus the State of Norway the Committee disagreed with the States 

parties’ position that in order to invoke Article 4 the individuals should also provide evidence that 

alleged racist or racially discriminatory statements had adverse impact on their enjoyment of any 

substantive rights protected under Article 5 of the Convention.
188

 

 The Committee apparently supports carte blanche restrictions on freedom of expression in 

implementing Article 4. For example in concluding observations on the report submitted by France 

the Committee has even suggested to widen the scope of application of the much disputed
189

 

Gayssot Act, which makes it an offence to contest the existence of the category of crimes against 

humanity as defined in the London Charter of 8 August 1945, on the basis of which Nazi leaders 

were tried and convicted by the International Military Tribunal at Nuremberg in 1945-1946. This 

might be concluded from the following statement of the CERD:   

“The Committee considers, as it has done in previous conclusions relating to the State party, that the 

prohibition of attempts to justify crimes against humanity, and of their denial, should not be limited 

to acts committed during the Second World War. The Committee encourages the State party to 
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criminalize attempts to deny war crimes and crimes against humanity as defined in the Statute of the 

International Criminal Court, and not only those committed during the Second World War.”
190

  

Despite the fact that the CERD apparently supports adoption of such legislation, there is no 

evidence in the jurisprudence of the Committee that the CERD would require such far reaching 

restrictions on freedom of expression as obligatory. 

In view of the far reaching obligations of Article 4 and in order to provide safeguards for the right 

to the freedom of expression, a number of Western European states have made reservations or 

interpretative declarations as regards this provision of the ICERD. The reluctance of states to be 

bound by Article 4 is understandable in light of the broad scope of the prohibitions on speech it 

encompasses. In addition, these states also have to bear in mind their obligations under other human 

rights treaties, particularly ECHR, to provide guarantees against undue limitations on the right to 

the freedom of expression. While the Committee has introduced some flexibility in its assessment 

of statements allegedly violating Article 4, the elements which might influence the Committee’s 

consideration are not transparent. For example, in one of the recent cases the Committee has 

opposed the State parties’ arguments that the statements disputed were of such an inoffensive 

character as to ab initio fall outside the scope of Article 4 of the Convention.
191

 This may lead to the 

presumption that in order for the disputed expressions to come within the scope of Article 4, they 

should reach a certain level of offensiveness. The decision whether this level has been reached, 

however, is purely dependent on the CERD’s view. 

The lack of transparency in the reasoning of the Committee may sometimes be the result of the fact 

that there are a number of factors involved in the decision-making and that it would be hard to set 

down any objective criteria. The Committee has several times disagreed with the assessment of 

national courts as regards the seriousness and nature of the expressions disputed. For example in the 

case of Jewish community of Oslo and Trondheim and others versus the State of Norway192
 the 
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CERD diverged from the view of the Supreme Court of Norway which considered that the 

statements disputed in this communication did nothing more than expressed support for National 

Socialist ideology and contained no actual threats or incitement to particular actions.
193

 The 

Committee, however, was of the view that these statements contained ideas based on racial 

superiority or hatred and characterized these statements as incitement at least to racial 

discrimination, if not violence.
194

 The CERD did not give an elaborate explanation about the factors 

which lie beneath its assessment of the statements, which was different from the ones adopted by 

the national court. The Committee’s reference to the obligation to ensure the coherence of 

interpretation of Article 4 according to its general recommendation XV does not in itself gives more 

light on the Committee’s reasoning. However, there are at least some factors which might explain 

the findings of the CERD in this case. Firstly, the Committee did not consider it relevant that the 

content of the speech was objectively absurd, a point which the national court took into account. 

Secondly, the Committee considered the deference to Hitler and his principles and “footsteps” in 

the speech to be exceptionally offensive and not just a Nazi rhetoric as assessed by the national 

court. Thirdly, the fact that national institutions in examining the case at different levels were not in 

harmony on its assessment and the views diverged even within the Supreme Court might have 

influenced the CERD’s decision.  

Lastly, the resistance of CERD to grant states any margin of appreciation on the implementation of 

their rights under Article 4 could be another factor which makes the states to abstain from 

obligations imposed by Article 4. This position of the Committee towards the “margin of 

appreciation” is reasonable in light of the universal character of the Convention. The application of 

this concept in view of the wide variety of national and regional practices of States Parties on the 

Convention issues could easily water down the standards established by the Convention. However, 

the Committee could have instead set up some counterbalancing elements to the implementation of 

strict obligations of Article 4 and to make more elaborate and transparent its reasoning as to the 

factors underlying its findings on individual communications. This would motivate the states to 

remove their reservations as regards Article 4. Besides, such a step from the Committee would 

encourage more states to recognize the competence of the CERD to consider individual 

                                                 
193

 Ibid., paragraph 2.7. 
194

 Communication Jewish community of Oslo and Trondheim and others v. Norway No 30/2003: Norway. 22/08/2005. 

CERD/C/67/D/30/2003, paragraph 10.5. 

Accessible at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b0f01303db356e96c125714c004eb10f?Opendocument (last 

visited 07.08.2006) 



communications from their citizens, thus offering individuals in these states an essential remedy 

above the ones available at national a level, and it would provide the Committee with an additional 

tool to strengthen the implementation of the Convention. 

                                                                                                                                                                  
 



 

3. Comparison between the ICCPR and ICERD 

There are a number of common elements essential to both treaties. The International Covenant on 

Civil and Political Rights (ICCPR) as well as the International Convention on the Elimination of 

Racial Discrimination (ICERD) are universal treaties adopted by the United Nations’ (UN) General 

Assembly. Both treaties serve to implement the obligation of the States under the Charter of the 

United Nations to promote universal respect for, and observance of human rights and fundamental 

freedoms for all without distinction as to race, sex, language or religion and both of them refer to 

the principles and values as reflected in the Universal Declaration of Human Rights (UDHR).
195

 

These principles include the recognition of the right to the freedom of expression
196

 and at the same 

time also the respect for inherent human dignity
197

and the obligation to prohibit all forms of 

discrimination, including the incitement to discrimination.
198

 Similarities are also visible in their 

monitoring system, which is predominantly based on state reports examined by an independent 

body of experts. There is also an additional monitoring procedure provided for in both treaties - the 

possibility for individuals to submit communications to the respective committee as regards alleged 

violation of their rights guaranteed by the treaty. However, this procedure is optional and thus 

dependent on the State’s explicit recognition.
199

 The Committee on the Elimination of Racial 

Discrimination (CERD) and the Human Rights Committee (HRC) have also general 

recommendations and general comments which reflect their interpretation of the content of the  

different provisions of the treaties. The General recommendations and comments include guidelines 

for states concerning the fulfilment of their obligations as well as information to be included in 

reports submitted to the committees. The similarity of the two monitoring bodies lies also in the fact 

that both of them have to submit annual reports to the UN General Assembly on their activities.
200
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The interplay between the two Committees is also evident in their jurisprudence. The CERD and 

HRC have frequently quoted the provisions of the other treaty and the practice of the respective 

monitoring body in order to justify the position concerning the need for restrictions on the right to 

the freedom of expression or contrary to that in order to support their view that limitations on 

freedom of expression would not be legitimate in the instant case. Thus, in its General Comment 

XV the CERD has indicated that the prohibition of ideas based on racial superiority or hatred does 

not contradict the right to the freedom of expression. In order to strengthen its view the Committee 

has, inter alia, pointed to the Article 20 of ICCPR, which prohibits any advocacy of national, racial 

or religious hatred that constitutes incitement to discrimination, hostility or violence.
201

 

Furthermore, the CERD has invoked the practice of other international human rights bodies to grant 

a lower of protection to racist speech.
202

 On the other hand, the HRC has stated in its General 

Comment No.11 on Article 20 that an obligation to adopt legislative measures prohibiting the 

actions referred to in this provision does not conflict with the right of freedom of expression as 

guaranteed by Article 19.
203

 Such restrictions are subsumed by the special duties and 

responsibilities with which freedom of expression should be exercised and by the possibility to 

restrict it in certain circumstances according to the requirements set down in Paragraph 3 of Article 

19.  

In addition to the practice of the Committees to quote each other, the State parties to both treaties 

and individual petitioners have often invoked the jurisprudence of the other body in order to 

reinforce their position on the issue of balancing prohibition of racist and racially discriminatory 

speech with the right to the freedom of expression. The interaction between the two monitoring 

bodies has also been evident on other issues. For example the CERD has accepted the concept of 

“potential victim” which allows individuals to be considered as “victims” and to submit individual 

complaints about alleged violation of their rights despite the fact that they have not yet been 
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adversely affected in the enjoyment of those rights. The CERD adopted such an understanding of 

the concept of “victim” taking into account the the findings of the HRC in the case of Toonen v. 

Australia.204 In this case the HRC considered the very existence of a particular legal regime to have 

affected author’s right in such a way as to give rise to violation of the Covenant.
205

  

The universal character of the treaties probably explains the fact why both of their monitoring 

bodies have been reluctant to grant states a “margin of appreciation” as regards the implementation 

of the Article 4 of ICERD or Article 19 of ICCPR and in ensuring the exercise of the rights 

guaranteed by these treaties in general. The CERD has never invoked this concept, but the HRC has 

referred to “margin of discretion” only once in its jurisprudence.
206

 The “margin of appreciation” 

allows the states to use some discretion as regards the application of treaty rights to those issues 

where there is no general consensus among the States parties and where national practices diverge 

significantly. This concept seems to function quite well within the European human rights 

monitoring system. It has been accepted within the case-law of the European Court of Human 

Rights, where it has traditionally been applied to issues where there is no common policy in the 

majority of member-states of Council of Europe, like the practice on the issues of abortion or 

euthanasia. However, at the universal level there would be much more issues where the regional or 

national practice of States parties differs widely and thus the prospects for the states to invoke this 

concept. The frequent reference to this concept could easily jeopardize the standards of both 

treaties. At the same time if the Committees will disregard the positions of the various member 

states to essentially controversial issues they might risk loosing the acceptance of their jurisdiction. 

Therefore, the Committees should occasionally allow States to use this concept. Alternativelly, the 

Committees should find other methods how to take into account the country specifics without 

undermining the standards of both treaties.  

While there are a number of similarities between the both treaties and the jurisprudence of their 

monitoring bodies on the issues of freedom of expression and prohibition of hate speech, there are 
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also significant differences. They are explainable by the fact that reasons underlying the adoption of 

ICERD and ICCPR and their specific aims were to some degree distinct. Among the main 

preoccupations which motivated to draft the ICERD in the 1960’s was fear of revival of totalitarian 

doctrines and growing anti-Semitism. Furthermore, the adoption of Convention was connected to 

the newly acquired independence by former colonies and an attempt for prevent future racism, 

which had been an element of colonialism. The goal of the Convention was to promote the respect 

for human rights for all without distinction of any kind and to eliminate racial discrimination in all 

its forms and manifestations, particularly the policies of apartheid and segregation. The importance 

of prohibition of certain types of hate speech in this context is reflected not only in Article 4 of 

ICERD, but also in the Preamble of the Convention, which explicitly states that: “[…] any doctrine 

of superiority based on racial differentiation is scientifically false, morally condemnable, socially 

unjust and dangerous, and that there is no justification for racial discrimination, in theory or in 

practice, anywhere,”.
207

 As regards ICCPR, it transformed in a legally binding form most of the 

civil and political rights included in the UDHR. This was the result of long term discussions among 

UN member-states, which finally led to the adoption of two covenants – one on economic, social 

and cultural rights and another one on civil and political rights – since the states due to the different 

perspectives could not agree on one treaty incorporating all types of rights proclaimed in UDHR. 

Thus, the purpose underlying the Covenant is the promotion and insurance of civil and political 

rights, which comprise both the right to the freedom of expression and the prohibition of 

discrimination, including particularly the obligation to outlaw the speech inciting to national, 

religious or racial discrimination, hostility or violence.  

These inherent differences between the two treaties have also influenced the level of protection 

granted to various interests involved. For example Article 4 of ICERD established firm guarantees 

for the prohibition of racist speech and incitement to racial discrimination. At the same time the 

right to the freedom of expression is recalled in Article 5 of the Convention among other civil rights 

only in the light of the prohibition of discrimination in the enjoyment of these rights. On the 

contrary, Articles 19 and 20 of ICCPR include the safeguards both for the right to the freedom of 

expression and prohibition of hate speech. Besides, this divergence had an impact on the approach 

of both Committees to the situations were they had to draw a balance between the prohibition of 

hate speech and freedom of expression. They had approached these disputable situations from 
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different angles. CERD has only examined the compliance with the obligation to prohibit certain 

forms of hate speech stipulated in Article 4 and thus has examined cases in the light of its restrictive 

position to freedom of expression. On the contrary, the HRC has defined that all limitations on the 

freedom of expression should be defined narrowly and have assessed the restrictions on hate speech 

not only under the obligations stated in Article 20 of the Covenant, but also in the context of 

requirements defined in paragraph 3 of Article 19. However, as noted earlier, both Committees have 

declared that it is possible to find concord between the prohibition of racist speech and the right to 

the freedom of expression. To support their position CERD has, inter alia, referred to the “due 

regard” clause in Article 4 of the ICERD, but the HRC to Article 20 and paragraph 3 of Article 19 

of the Covenant. Similarly, in assessing individual communications the HRC has so far never found 

a State party in violation of freedom of expression as regards the restrictions imposed on hate 

speech statements. It has considered these restrictions justified either under Article 19 (3) and 20
208

 

or rejected such complaints on the admissibility stage.
209

  

Despite this common perspective as regards the lower level of protection of hate speech 

expressions, there is a divergence between the two bodies concerning the degree of scrutiny in the 

examination of respective cases and the principles employed in such assessment. The CERD has 

expressed support for carte blanche prohibitions on freedom of expression, like for example the 

French legislation which punishes any public denial of the crimes against humanity recognized as a 

reality by a French or international court,
210

 which applies inter alia to Holocaust denial. The HRC 

on the contrary during its consideration of the communication Faurisson v. France has expressed 

concerns about this legislation. The Committee emphasized that it: “may lead, under different 

                                                 
208

 Communication Faurisson v. France, No 550/1993: France. 16/12/96. CCPR/C/58/D/550/1993. (Jurisprudence) 

Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/4c47b59ea48f7343802566f200352fea?Opendocument (last visited 

10.09.2006) and Communication Ross v. Canada, No 736/2000: Canada. 26/10/2000. CCPR/C/70/D/736/1997. 

(Jurisprudence) Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/29712c8ddea3414dc12569ad003d0316?Opendocument (last visited 

10.09.2006) 
209

 Communication J.R.T. and the W.G. Party v. Canada, No. 104/1981: Canada. 06/04/83. 

CCPR/C/18/D/104/1981.(Jurisprudence) Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/be24fa123874d7b7c1256abe0047f366?Opendocument 
(last visited 20.08.2006) and Communication M.A. v Italy, No. 163/1984: Italy. 10/04/84. CCPR/C/21/D/163/1984. 

(Jurisprudence) Accessible at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b89e52b2512c465ec1256aca004e9a5d?Opendocument 
(last visited 15.09.2006) 
210

 Sixteenth periodic report of France to the Committee. CERD/C/430/Add.4, 13 May 2004, paragraph 304. Accessible 

at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b46aecddb05da774c1256f9c00497b1c?Opendocument (last visited 

20.09.2006) 

 



conditions than the facts of the instant case, to decisions or measures incompatible with the 

Covenant.”
211

 The more balanced approach of the HRC as to the assessment of the situation when 

the two rights collide is apparent also in the following elements invoked in its examination of 

individual communications. The HRC analyses the necessity and proportionality of the applied 

restrictive measures. It has expressed concerns particularly about the imposition of criminal 

sanctions when the state has not demonstrated the necessity to make recourse to such stringent 

measures and there have been less severe measures available to protect the legitimate aim pursued. 

In contrast, the CERD is of the view that obligations under ICERD Article 4 require the application 

of criminal sanctions and cannot be properly implemented under other branches of law. 

Furthermore, the HRC has required proof of the the existence of casual link between the statement 

disputed and threats to the legitimate aim pursued, while the Article 4 of the ICERD penalises the 

dissemination of ideas based on racial superiority as such.  

Both Committees agree that the status of certain actors, which can exert influence on the formation 

of the public opinion, like for example media, politicians and teachers, may justify the application 

of more restrictive measures towards racially discriminatory and hostile statements made by 

them.
212

 On the other hand the HRC has emphasized the essential role of media in a democratic 

society to report freely on political issues and issues of public concern,
213

 which would include 

debates on racism and xenophobia. Furthermore, according to the jurisprudence of the HRC the 

freedom of expression in a democratic society covers also expression of ideas and opinions which 

are not received favourably by the majority of population as long as they are advocated 

peacefully.
214

 This principle would imply that the dissemination of ideas which by some racial, 

ethnic or religious groups would be considered offensive to some degree, will not per se be outside 

the scope of the freedom of expression as guaranteed by the Article 19 of the ICCPR.  
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The criteria underlying the reasoning and findings of the HRC in examining conflicting situations 

are more transparent than the ones invoked by the CERD. While some principles employed by the 

HRC in its decision-making process depend on each individual case, it has traditionally focused on 

the assessment of such criteria as for example the content and context of the disputed statements, 

the alleged aim of author of expressions, the existence of casual link between the statements and 

threats to legitimate aim pursued, the evidence of necessity of restriction in order to protect this aim 

and proportionality of sanctions. Apart from the requirement to demonstrate the “necessity of 

restrictions” it examines also the fulfilment of two other conditions stated in paragraph 3 of Article 

19, namely, the legal basis of restrictions and the legitimacy of the purpose pursued by them. In this 

context the HRC has particularly opossed legal provisions of national law which define the 

restrictions on freedom of expression in a broad and vague manner.  

The elements used by the CERD in its consideration about the need to apply restrictive measures of 

Article 4 to the statements disputed are rather obscure and concealed. The Committee apparently 

developed a two step procedure. It first assesses whether the statements disputed comes within the 

one of the categories of speech protected by Article 4. In these considerations the CERD primarily 

focuses on the content of the speech. If the Committee comes to the affirmative answer, it then 

proceeds with the second step, namely the deliberation on whether restriction of the statements may 

be justified by the “due regard” clause. The reference to this clause presents some degree of 

balancing between the obligations of Article 4 and the right to the freedom of expression. However, 

in none of the individual communications so far examined by the Committee, it has justified the 

reluctance of states to restrict the expressions disputed on the basis of due regard clause. 

Furthermore, the components which the Committee would utilize in its deliberations on the 

application of due regards clause to the statements challenged are unclear. While it is hard to 

indicate some criteria employed constantly by the Committee, in different cases the CERD has 

pointed to the following factors which has influenced its findings: private individual or public 

audience to whom the statements have been addressed, the status of the author of the impugned 

remarks, the degree of offensiveness of the relevant expressions. It has also emphasized that for 

example the lack of logic of the disputed statements is not relevant to the assessment of whether or 

not they violate Article 4.
215
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These differences between the two treaties and the practice of their monitoring bodies on the 

balancing of the right to the freedom of expression with the prohibition of racist and hate speech are 

among the factors which explain reservations and interpretative declarations of a number of 

Western democratic states to Article 4 of ICERD and Article 20 of ICCPR. The additional reason 

for European States parties of these treaties is also the obligation to observe the practice of the 

European Court of Human Rights, where the freedom of expression has been regarded as an 

essential right in the functioning of democratic society. These reservations and declarations allow 

states to implement their international obligations and to avoid the conflict of interests which may 

be the outcome of the differences between the treaties. As regards  states which have fully adopted 

the relevant provisions of ICERD and ICCPR, an essential tool for them to prevent being found in 

violation of the treaties is to subject the challenged expressions to the most thorough assessment 

and to present in their decisions an elaborated argumentation of the reasons underlying their 

findings. This is essential because both Committees apparently take into account in their 

considerations the way the case have been dealt with at the national level. For example the CERD 

has on several occasions found a State party in violation of Article 4 on the sole basis of the fact 

that relevant authorities have not made a proper investigation and assessment of complaints about 

the alleged racist or racially discriminatory character of statements.
216

 Furthermore, the analysis of 

the jurisprudence of both monitoring bodies indicates that the Committees are more inclined to 

recognize violation in situations where the national courts of different levels or other institutions 

have disagreed on the necessity to restrict the disputed statements. 

There are some counter-balancing elements in both treaties
217

 and a certain flexibility in the 

jurisprudence of their monitoring bodies which allows maintenance of the delicate border between 

the right to the freedom of expression and the prohibition of racist or hate speech. The CERD and 

HRC at times have approached these issues from different angles. Therefore, the possibility exists 
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that the two Committee’s may come to conflicting findings.
218

 However, the opposing views on this 

complex issue of balancing the prohibition of racist speech with freedom of expression would not 

be beneficial to the authority of any of these two UN treaty monitoring bodies. This is among the 

factors which motivates the interplay in their jurisprudence in considerations on this matter. 

Although both Committees are independent, it is important to maintain the interaction between 

them in order to endorse States to implement the respective treaty provisions properly. Similarly, in 

order to fulfil their mandate it is essential to uphold the common approach accepted by both 

Committees which in principle provides the right to the freedom of expression with lower level of 

protection in cases of racist and hate speech, but at the same time allows CERD and HRC to diverge 

on certain elements in the implementation of this approach and the level of scrutiny exercised as 

regards restrictions on the freedom of expression.    
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Chapter III 

European human rights mechanisms: European Convention on Human Rights 

and European Commission against Racism and Intolerance 

 

Introduction 

This chapter mainly focuses on analysis of two human rights mechanisms within Europe – the 

European Human Rights Convention and the European Commission against Racism and 

Intolerance. A number of reasons explain the choice of these mechanisms as sample case studies to 

reflect approaches at regional level to the issue of balancing the right to the freedom of expression 

with the prohibition of speech inciting hatred and discrimination. First as regards the ECHR, the 

Convention and its implementation mechanism through the case-law of the European Court of 

Human Rights has been the driving force for improving the human rights situation in Europe. It is 

the only human rights treaty in Europe which provides the possibility for victims of human rights 

violations to submit individual complaints to the Court, which settles the issue by adopting legally 

binding decisions. Despite exceptional problems as regards enforcement of the Court’s decisions 

and problems experienced by Court due to the growing caseload after the enlargement of the CE, 

this mechanism has proved to be highly efficient in advancing human rights in Europe. The Court 

has developed substantial case-law and a set of principles as regards the interpretation of Article 10 

of the Convention, which guarantees the right to the freedom of expression. The different methods 

of balancing the exercise of this right when it collides with other values, including the right to 

equality and non-discrimination, is also reflected in the Court’s case-law under Article 17 of the 

Convention, which prohibits abuse of rights guaranteed in the Convention.   

The ECRI with its specific mandate to combat racism and intolerance has elaborated detailed rules, 

which have strengthened guarantees of the right to equality and non-discrimination. This issue has 

been insufficiently covered by Article 14 of the ECHR. The recommendatory nature of Commission 

decisions has allowed it to issue very far-reaching and detailed rules as regards legal measures 

necessary at domestic level to effectively combat manifestations of racism, hatred, and 



discrimination. While the ECRI has concentrated predominantly on non-discrimination issues, it has 

also observed whether measures aimed at suppressing hate speech have not been abused in order to 

limit in a disproportionate way the right to freedom of expression. Moreover, the Statute 

establishing the ECRI itself refers to the standards established by the Convention as an element to 

be respected by the Commission in fulfilling its tasks. 

At the European level, many other significant initiatives have occurred that have focused on 

separate aspects of the issue of striking a balance between freedom of expression and prohibition of 

hate speech. For example, the CE Cyber-crime Convention and its Additional Protocol dealing with 

criminalisation of acts of a racist and xenophobic nature committed through computer systems.
219

 

So far this is the only legally-binding international instrument that attempts to formulate rules for 

suppressing hate speech on the Internet, which due to its global scope is increasingly used by 

different racist groups. However, most of these proposals and instruments have prioritized either the 

right to freedom of expression or the right to equality and non-discrimination. Furthermore, not all 

of these were directed to the study and elaboration of legal measures, which have been the focus of 

this thesis. 

Among these proposals and initiatives are documents adopted at the European conference against 

racism held in 2000 “All different all equal: from principle to practice”220
 and a number of 

recommendations issued by the Committee of Ministers and the Parliamentary Assembly of the CE, 

emphasizing both the need to safeguard the right to freedom of expression and to adopt effective 

tools to combat racism, xenophobia, and related intolerance. Of particular importance among these 

was the Recommendation of the Committee of Ministers on “Hate Speech,”
221

 which formulates a 

definition of the concept of “hate speech” and is discussed in greater detail in the introductory part 

of this thesis.
222

 Apart from the CE, other important actors in the region, such as Organization of 

Security and Co-operation in Europe (OSCE), have greatly contributed to the debate on freedom of 

expression and combating various forms of discrimination through proposals and initiatives 
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launched by the OSCE Representative on Freedom of the Media and Personal Representatives of 

the Chairman-in-Office to promote greater tolerance and combat racism, xenophobia, and 

discrimination. The European Union has also adopted a number of legally binding instruments, 

which have strengthened safeguards against discrimination within EU Member States.
223

 The EU 

has also been very active in the fight against manifestations of racism and xenophobia through the 

activities of the European Monitoring Centre on Racism and Xenophobia. 

However, none of these initiatives and instruments have elaborated such detailed legal rules on the 

issue of striking a balance between freedom of expression and the prohibition of hate speech as are 

contained in the ECRI General Policy Recommendations. There is also no analogous regional 

human rights mechanism compared to the European Court of Human Rights which have made  

extensive case-law as regards interpretation of the right to freedom of expression and its 

restrictions. Furthermore, analysis will concentrate on the ECHR and ECRI both because of the 

constraints of the scope of this thesis and taking into account that the aim was not to analyze all 

pertinent mechanisms and initiatives launched at the European level. Nevertheless, other sources 

will be quoted when they illustrate essential alternative solutions to balancing the right examined. 

The analysis begins with the ECHR and the case-law of the European Court of Human Rights on 

Article 10 of the Convention. Discussion of the scope of freedom of expression, the possibilities 

and mechanisms for legitimate restrictions on this right leads to illustration of some general 

principles established by the Court as regards interpretation of Article 10. This is followed by 

discussion of the methods developed in the Court’s practice concerning assessment of restrictions 

on expressions inciting hatred or discrimination under Articles 10 or 17 of the Convention. After 

that, the nature and activities commenced by the ECRI are discussed. This will include analysis of 

relevant ECRI General Policy recommendations and ECRI observations made on the basis of 

assessment of country reports. The concluding part of this chapter illustrates the advantages and 

insufficiencies of both instruments in attempts to secure a balance and enforce implementation of 

different rights involved, how they have complemented each other, as well as identifying areas 

where potential conflict might emerge due to their diverging practices on specific issues.    
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 1. The European Convention on Human Rights (ECHR)  

The European Court of Human Rights has recognized in its case law that freedom of expression is a 

fundamental value in a democratic society, intrinsic to its development and fulfilment. In one of the 

first cases regarding freedom of expression, the Court described this right as, “one of the basic 

conditions for the progress of democratic societies and for the development of each individual.”224
 

This statement by the Court includes two theoretical bases for protecting expression – the essential 

part that it plays, first, in the operation of the democratic political process, and, second, in the self-

realization of the individual.
225  

Yet, this fundamental right is not absolute. Indeed, legitimate reasons might exist to limit freedom 

of expression. This is evidenced both by the case-law of the Court and the text of Article 10 ECHR, 

which states:  

1. Everyone has the right to freedom of expression. This right shall include freedom to hold 

opinions and to receive and impart information and ideas without interference by public authority 

and regardless of frontiers. This article shall not prevent States from requiring the licensing of 

broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to 

such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a 

democratic society, in the interests of national security, territorial integrity or public safety, for the 

prevention of disorder or crime, for the protection of health or morals, for the protection of the 

reputation or rights of others, for preventing the disclosure of information received in confidence, or 

for maintaining the authority and impartiality of the judiciary.
226
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The Court has two avenues in assessing the legitimacy of interference with freedom of expression. 

First, it may decide that under Article 17
227

 ECHR, complaints of interference with freedom of 

expression are inadmissible ratione materiae and therefore dismiss them at this stage. Second, it 

may declare the case admissible and then decide whether the limitations on the expressions in 

question are permissible or whether they violate the 2
nd

 part of Article 10 of the Convention.    

The first part of this chapter analyzes the scope of expressions protected by Article 10, the notion of 

interference and the requirements that the second part of Article 10 imposes to justify any 

restrictions on freedom of expression. Some general principles of application of Article 10 are then 

examined. This is followed by in-depth analysis of some cases to illustrate how the Court has 

applied these principles to expressions that incite hatred and hostility or fall within another category 

of “hate speech.”
228

  

The second part of this section of the thesis is devoted to analysis of the rationale of Article 17 and 

the Court’s case-law on admissibility decisions. I will also attempt to identify some factors 

explaining why the Court has chosen to deal with expressions challenged under Article 10 in some 

cases, but has not applied such a detailed assessment to other expressions, preferring to declare 

them inadmissible under Article 17. In view of the fact that the Court’s case-law on Article 17 in 

cases on freedom of expression is limited in comparison with that under Article 10, in this part of 

thesis no separate sample case study will be performed, but analysis of case-law will be 

incorporated in the general study of application of Article 17.   

 

1.1. Freedom of expression: scope and limitations under Article 10 ECHR.  

The European Court of Human Rights has developed substantial case law on the interpretation of 

Article 10 of the Convention, together with a number of principles as regards assessment of 

limitations on the freedom of expression. Most of these cases have dealt with evaluation of the need 

to restrict the exercise of freedom of expression in order to protect the honour and dignity of 

persons, private life, national security, or other interests. Limitations of expressions that incite 

violence, hate, or discrimination have only seldom come to the Court’s attention. Despite this fact, 

most of the general principles that the Court has developed for interpreting Article 10 are also 
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relevant in assessing the legitimacy of limitations on “hate speech”, because they form the basis for 

assessing any interference with the exercise of freedom of expression 

 

1.1.1. Scope of right to freedom of expression; and the notion of interference 

 The freedom to hold opinions and to receive and impart information and ideas without 

interference by public authority, which Article 10 entails, enjoys a very wide scope.  

 The Court has stated that:   

Article 10 (art. 10) does not apply solely to certain types of information or ideas or forms of 

expression, in particular those of a political nature; it also encompasses artistic expression [and] 

information of a commercial nature...
229

 

Article 10 protects all kinds (political, artistic, commercial), forms (words, pictures, sounds) and 

media (films, cartoons, radio, television broadcasts, etc.) of expression, independent of the content 

of the expression. As regards the latter, the Court has emphasized: 

Subject to paragraph 2 of Article 10, it [the freedom of expression] is applicable not only to 

"information" or "ideas" that are favourably received or regarded as inoffensive or as a matter of 

indifference, but also to those that offend, shock or disturb the State or any sector of the population.  

Such are the demands of that pluralism, tolerance and broadmindedness without which there is no 

"democratic society.”
230

   

It has been suggested that expressions of no value, including, inter alia, abusive or inflammatory 

words,
231

 might not be covered by the Convention. Nevertheless, the Court’s practice so far has 

been that all expression, whatever its content, falls within Article 10 (1) and the emphasis shifts to 
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justification for interference under Article 10 (2).
232

 Yet, it should be stressed that particularly 

repugnant types of expression, such as racial epithets and incitement to violence, are considered by 

the Court to fall outside the notion and scope of freedom of expression guaranteed by Article 10. 

Complaints about interference with such expressions have predominantly been considered by the 

Court at the admissibility stage under Article 17.
233

   

As regards the notion of interference, the Court’s practice illustrates that this might include both 

pre-publication measures and post-publication sanctions. The Court has condemned pre-publication 

censorship in particular. Such measures as licensing of journalists
234

 and court-ordered 

injunctions
235

 are subject to close examination by the Court for their necessity. The rationale behind 

the Court’s highly restrictive approach regarding these measures is explained by the fact that they 

prevent at the very outset “the transmission of information and ideas to those who wish to receive 

them and thus to make their own mind about them…”
236

.  

Post-publication restrictions usually include civil and criminal sanctions.
237

 The Court has been 

specifically demanding as regards justification for criminal sanctions in view of the possibility to 

apply civil remedies
238

 and the possible chilling effect that such sanctions might create for those 

responsible for subsequent publications. The seizure or forfeiture of the means of communication or 

the work itself has been another form of sanction which might be applied both prior and after 
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publication. The Court has required stringent reasons for justifying such measures,
239

 because they 

result in limiting future access to information and its consideration. 

 

1.1.2. Assessment of limitations on freedom of expression under the test of Article 10(2) 

 As mentioned, freedom of expression is not absolute. Indeed, the Court has noted that: 

“whoever exercises his freedom of expression undertakes "duties and responsibilities".240 The state 

authorities may interfere with the exercise of the right to freedom of expression, but all 

interferences should be assessed according to the demands stipulated in the second part of Article 

10. These requirements include the following key elements. To start with, the grounds and 

procedure to interference in the freedom of expression should be established by national law. Such 

an act should be adopted by Parliament or similar representative body. The government or other 

executive body can limit the freedom of expression only in those cases when they are specifically 

entitled to do so by the Parliament.  

In addition, a national act that limits freedom of expression should correspond to certain quality 

criteria. This presupposes that the relevant law should be accessible to the person concerned. It is 

usually presumed that accessibility is ensured if the act has been published in an official 

publication. Furthermore, the expression “prescribed by law” requires that the person is able to 

foresee its consequences for him. The Court has stated that: “A norm cannot be regarded as a “law” 

unless it is formulated with sufficient precision to enable the citizen to regulate his conduct.”
241

 As 

regards the level of precision required by domestic legislation, the Court has mentioned that this 

issue “[…] depends to a considerable degree on the content of the instrument in question, the field it 

is designed to cover and the number and status of those to whom it is addressed.”
242

 For example, 

the Court has noted that constitutional law provisions because of their general nature may be of a 

lower level of precision than other legislation.
243
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Bearing in mind that the notion of “hate speech” itself is very extensive,
244

 the Court might found it 

too loose, if such a concept is included in a national act as a basis for restricting freedom of 

expression without more detailed specification as to – for instance - its content, form, purpose, or 

the context in which hate remarks have been expressed.   

However, the possibility that the act might be subject to interpretation in itself does not contradict 

the requirement of foreseeability. According to the Court’s position: 

[…] whilst certainty is highly desirable, it may bring in its train excessive rigidity and the law must 

be able to keep pace with changing circumstances. Accordingly, many laws are inevitably couched 

in terms which, to a greater or lesser extent, are vague and whose interpretation and application are 

questions of practice.
245

 

Lastly, a law that provides for interference within rights should be compatible with the rule of law. 

This requires that such a national act should be clear and unambiguous in order to avoid 

arbitrariness in its application by public officials. If a law confers discretion on a public authority, 

then it must indicate the scope of that discretion. The Court in this regard has emphasized that: 

[…] it would scarcely be possible to formulate a law to cover every eventuality. For all that, in the 

absence of any detail at all as to the kind of restrictions permitted or their purpose, duration and 

extent or the arrangements for their review, the…provisions do not offer the minimum degree of 

protection against arbitrariness required by the rule of law in a democratic society.
246

   

 The requirement that limitations on the exercise of freedom of expression are made by law has 

generally been satisfied and has not raised serious discussion in the Court’s case law as far as 

restrictions on “hate speech” are concerned.  

Secondly, limitations on freedom of expression should have a legitimate aim. The second part of 

Article 10 lists a number of such legitimate aims, and expressions characterized as “hate speech” 

might be contrary to many of them. Generally, these expressions incite either discrimination or 

hatred against certain groups of people. States have mentioned different grounds as a basis to 
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restrict “hate speech”. However, “the prevention of disorder or crime” or “the protection of the 

reputation and rights of others” have been referred to for the most part.
247

 In view of the fact that 

aims included in the second part of Article 10 are interpreted extensively in the Court’s case-law,
248

 

it has not raised problems for the state authorities to prove that the limitation of expressions 

questioned is needed for one of the purposes provided in the Convention.  

The third and key element requires that interference with the freedom of expression should be 

necessary in a democratic society. And it is the fulfilment of this element that has raised the most 

debate among parties, indeed often among the judges themselves.  

The Court has stated:  

…whilst the adjective “necessary”, within the meaning of Article 10 (2) (art. 10-2), is not 

synonymous with "indispensable", neither has it the flexibility of such expressions as "admissible", 

"ordinary", "useful", "reasonable" or "desirable" and that it implies the existence of a "pressing 

social need.
249

  

The Court has also reiterated that the public authorities should demonstrate the existence of relevant 

and sufficient grounds to justify interference with freedom of expression and these grounds should 

be convincingly established.
250

  

Crucially, in assessing the need for interference with freedom of expression, inter alia within 

insulting and offensive remarks, the Court does not look at the content of the expressions disputed 
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in abstract, but examines the facts of the case as a whole, including the context in which the 

expressions challenged were made.
251

 

Apart from the requirement to demonstrate the existence of “pressing social need”, any interference 

with freedom of expression should also be proportionate to the legitimate aim pursued. In assessing 

the proportionality of the interference, the nature and severity of the penalties or other measures 

imposed are among the factors to be taken into account.
252

  For example, in the case of Tolstoy 

Miloslavsky v. the United Kingdom concerning the amount of non-pecuniary damage awarded by 

the jury for a defamatory article, the European Human Rights Court stated that “…under the 

Convention, an award of damages for defamation must bear a reasonable relationship of 

proportionality to the injury to reputation suffered.”
253

 In this case it found a violation of Article 10 

solely on the basis of disproportionate sanctions applied, whereas the defamatory character of the 

expressions and justification for their limitation in principle were not questioned by the applicant. 

Furthermore, proportionality will generally not be observed if a less restrictive solution was 

available to protect the legitimate aim pursued than the one actually applied by the authorities. For 

instance, in the case of Lehideux and Isorni v. France, where the applicants were convicted for 

publicly promoting Marshal Pétain’s achievements, the Court noted the “seriousness of a criminal 

conviction for publicly defending the crimes of collaboration, having regard to the existence of 

other means of intervention and rebuttal, particularly through civil remedies.”
254

  

The thorough consideration by the Court of the necessity to apply criminal sanctions to the 

challenged statements and the special seriousness of measures applied under this branch of law was 

confirmed also in the case of Scharsach and News Verlagsgesellschaft mbH v. Austria, where a 

journalist was sentenced to a suspended fine for allegedly defaming a politician by referring to him 

among others as “old closed Nazis”. As regards the argument of the government about the modest 

level of penalties imposed on the applicant, the Court stated: “Even though this fine was in the 
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lower range of possible penalties and was suspended for a three-year probationary period, it was a 

sentence under criminal law, registered in the first applicant's criminal record.”
255

 

 

1.1.3. Principles in the case law of the European Court of Human Rights as regards 

application of Article 10  

 

a) “Public watchdog” role of the press    

The Court has stated in a number of cases that the press and media in general have a special role as 

“public watchdog” in a democratic society. This principle implies that the media and journalists 

may use further criticism and expressions than would be allowed for private persons if they inform 

the public about matters of public interest. Debates about racism and xenophobia in society would 

be among issues of public concern, so that broader guarantees for journalistic expression would 

relate also to media reports that contribute to public debate on this subject. 

The Court has established particularly wide borders of media freedom concerning political speech. 

As regards severe criticism of politicians, the Court has stated:  

…Whilst the press must not overstep the bounds set, inter alia, for the “protection of the reputation 

of others”, it is nevertheless incumbent on it to impart information and ideas on political issues just 

as on those in other areas of public interest. Not only does the press have the task of imparting such 

information and ideas: the public also has a right to receive them.
256
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The Court has commented similarly on the right of the media to impart information concerning 

matters that come before the courts, as far as the media do not overstep the bounds imposed in the 

interests of the proper administration of justice.
257

 

While the borders of the exercise of freedom of expression are broader as far as concerns the media, 

limits still apply to the media as well. This follows directly from the text of the 2
nd

 part of Article 10 

as well as case law.   The Court has emphasized that “Article 10 of the Convention does not 

guarantee a wholly unrestricted freedom of expression even with respect to press coverage of 

matters of serious public concern.”
258

 It has also stressed that “duties and responsibilities” inherent 

in the exercise of freedom of expression also apply to the press. Therefore, “the safeguard afforded 

by Article 10 to journalists in relation to reporting on issues of general interest is subject to the 

proviso that they are acting in good faith in order to provide accurate and reliable information in 

accordance with the ethics of journalism.”
259

  

The ethics of journalism and alertness in the work of journalists are in particular essential if they 

report about situations where the interests of different groups clash, or issues that are sensitive to 

some group of individuals or society in general. In a series of cases against Turkey in relation to 

sanctions imposed on authors of critical publications on the situation in Kurdish areas, the Court 

stressed that journalists bear special responsibilities and duties in situations of conflict and tension. 

The Court stated that: 

Particular caution is called for when consideration is being given to the publication of views of 

representatives of organisations which resort to violence against the State lest the media become a 

vehicle for the dissemination of hate speech and the promotion of violence.
260

 

However, the Court subjects to thorough scrutiny the necessity of restrictions even as regards these 

expressions by declaring that:  
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At the same time, where such views cannot be categorised as such, Contracting States cannot with 

reference to the protection of territorial integrity or national security or the prevention of crime or 

disorder restrict the right of the public to be informed of them by bringing the weight of the criminal 

law to bear on the media.
261

 

 

The Court also grants a rather wide discretion to journalists as to the different methods of reporting 

adopted, if it is persuaded that the activities of journalists genuinely serve the interests of debate on 

an issue of public interest
262

 and journalists have presented the facts or information accurately in 

accordance with the ethics of journalism.
263

 It has declared that journalistic freedom also includes 

“possible recourse to a degree of exaggeration, or even provocation.”
264

  

The Court has reiterated several times that when assessing the need for interference with media 

freedom, a distinction should be drawn between the author of the remarks complained of and the 

journalist. If the journalist by disseminating the views of another person, including views offensive 

to some group in society, has contributed to discussion of matters of public interest, then 

particularly strong reasons should be established for his punishment.
265

 

 

b) Kinds of expression  

The second principle developed in the Court’s case law relates to the kind of expression. This first 

of all relates to the distinction in the Court’s case-law between public and private domain of the 

issue discussed. It is established practice that when expressions questioned relate to the private life 

of politicians
266

, public officials, or individuals,
267

 the scope of the permissible exercise of freedom 
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of expression is narrower and a real public interest should be demonstrated to justify the 

expression.
268

  Yet, the court has emphasized that the public has the right to be informed and this 

right “…in certain special circumstances, may even extend to aspects of the private life of public 

figures, particularly where politicians are concerned.”
269

 Therefore, if journalists or other authors of 

contested expressions could show that the issue presented a matter of public interest, at least to 

some degree, and that they acted in good faith as well as on the basis of accurate factual 

representation, then the interference with the private life of a politician will most probably be 

justified.
270

  

The distinction between public and private domain relates not only to politicians but also to other 

individuals. “Private individuals or associations lay themselves open to scrutiny when they enter the 

arena of public debate.”
271

 Therefore, if someone participates in public discussions and is active in a 

field of public concern, the person should show a higher degree of tolerance to criticism when 

opponents consider his aims and means employed as regards the matter discussed.
272

 

Yet, the general distinction between the scope of permissible expressions as regards private life and 

public activities leads to a hypothesis. Namely, that non-violent expressions within political and 

public discourse which might be offensive for some ethnic, religious, or other groups of the 

population will not as such go beyond the scope of protection afforded by Article 10, if they 

contribute to and form a part of issues of public debate. Moreover, restrictions on such expressions 

will not be justified if the Court is persuaded that these expressions serve the public interest.  
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In contrast, interference with derogatory remarks against an individual concerning his private life 

would most probably be found legitimate, if no public interest is demonstrated that might have 

motivated recourse to offensive expressions. Furthermore, if such derogatory comments are linked 

to a person’s racial, religious, or ethnic origin, then the legitimacy of their restriction will most 

likely be decided by the Court at the admissibility stage under Article 17 of the Convention.   

Apart from the distinction between the private and public realms of expressions, the Court has 

referred from time to time to three basic categories of expression: political, artistic, and commercial. 

To distinguish among these categories, the principal factor is not the form of expression, but the 

content and purpose of expression. For example, the Court has recognized text presented in the 

form of an advertisement to be outside the scope of commercial expression because of its content.
273

 

The Court has attached the highest importance to the protection of political expression, while 

restrictions on, for example, commercial speech have been subject to lower level of scrutiny by the 

Court.
274

 The particular status of political speech is based on  the premise that it plays a central role 

in a democratic society, both in so far as it relates to the electoral process and to matters of day- to-

day public concern.
275

 The notion of political expression the in Court’s case law should be 

understood widely and relates not only to discussions about the work of public institutions and state 

representatives, but also covers debates on issues of considerable public interest in a wider sense.   

The Court emphasized in the case of Lingens v. Austria: Freedom of political debate is at the very 

core of the concept of a democratic society, which prevails throughout the Convention.”
276

 In line 

with this pre-eminent role of political expression, the Court has recognized on a number of 

occasions that politicians and public officials should be ready to accept wider criticism than other 

persons as regards fulfilment of their functions.  

In the same case it emphasized: 
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The limits of acceptable criticism are accordingly wider as regards a politician as such than as 

regards a private individual.  Unlike the latter, the former inevitably and knowingly lays himself 

open to close scrutiny of his every word and deed by both journalists and the public at large, and he 

must consequently display a greater degree of tolerance. No doubt Article 10 paragraph 2 (art. 10-2) 

enables the reputation of others - that is to say, of all individuals - to be protected, and this 

protection extends to politicians too, even when they are not acting in their private capacity; but in 

such cases the requirements of such protection have to be weighed in relation to the interests of 

open discussion of political issues.
277

 

Yet, a distinction exists in the Court’s case-law between politicians and public officials. The scope 

of permissible criticism in relation to public officials is narrower than as regards politicians. The 

rationale for such a distinction is based on  the premise that: “Civil servants must enjoy public 

confidence in conditions free of undue perturbation if they are to be successful in performing their 

tasks and it may therefore prove necessary to protect them from offensive and abusive verbal 

attacks when on duty.”
278

 However, the requirements of such protection still have to be weighed 

against the interests of freedom of the press or of open discussion of matters of public concern. 

The special status of political expression implies not only wider criticism of public officials by the 

media and society, but relates also to relations among politicians themselves. The Court assigns 

high importance to the guarantees of free public expression within the Parliament or similar 

representative bodies. Thus, it has emphasized that: “In a democracy, Parliament or such 

comparable bodies are the essential fora for political debate. Very weighty reasons must be 

advanced to justify interfering with the freedom of expression exercised therein.”
279

 Therefore, the 

Court might find even minor sanctions such as an injunction to amount to a disproportionate 

interference with freedom of expression if they are applied in relation to an elected politician and 

concern statements made by that individual in the representative body in the course of a political 

debate and relating to a matter of public concern.
280
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The Court is also particularly cautious as to safeguarding exercise of freedom of expression for the 

opposition. In the case of Castells v. Spain the Court stated:  

While freedom of expression is important for everybody, it is especially so for an elected 

representative of the people. He represents his electorate, draws attention to their preoccupations 

and defends their interests. Accordingly, interferences with the freedom of expression of an 

opposition member of parliament, like the applicant, call for the closest scrutiny on the part of the 

Court.
281

 

On the other hand, it is no secret that politicians and parliamentarians representing extreme groups 

use racially offensive and hostile rhetoric from time to time, even during debates within the 

Parliament. The special weight of political speech and guarantees for free debate among 

parliamentarians in the practice of the Court might seemingly come into conflict with obligations 

under other international documents such as the UN Durban Declaration
282

 and CE Committee of 

Ministers recommendations, which emphasize the particular responsibility of politicians to abstain 

from racist and xenophobic statements. Yet, despite stressing the essential role of free political 

debate in a democratic society, the Court has not stated so far that this kind of speech is exempt 

from limitations. It can be presumed with a high degree of certainty that the Court would approach 

with closest scrutiny any assessment of justification for interfering with political speech. However, 

the Court’s findings would most probably be determined not only by the political context of the 

speech, but also such factors as the degree of offensiveness of the statements complained of and 

their contribution to the debate at issue, the existence of public interest in the issue discussed, the 

proportionality of restrictive measures applied, and their possible chilling effect in future.            

 

c) Distinction between statements of fact and value judgments  

The essence of this principle can be summarized as follows: if somebody states facts that are 

challenged by another person as false, then the truth of those facts should be proved. In turn, if 
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somebody expresses a value judgment about a person or event, then no requirement arises for a 

person to prove the truthfulness of their opinion. 

The Court has reiterated in a number of cases that:  

The existence of facts can be demonstrated, whereas the truth of value judgments is not susceptible 

of proof. The requirement to prove the truth of a value judgment is impossible to fulfill and 

infringes freedom of opinion itself, which is a fundamental part of the right secured by Article 10.283
  

While in principle allegations of fact should be substantiated, some exceptions to this principle are 

established in the Court’s case-law. These exceptions relate particularly to the functions of 

journalists. For example, in the case of Bladet Tromso and Stensaas v. Norway the Court justified a 

report from journalists that contained assertions of fact subsequently found to be erroneous. Several 

reasons brought the Court to the conclusion that there were “special grounds in the present case for 

dispensing the newspaper from its ordinary obligation to verify factual statements that were 

defamatory of private individuals.”
284

  

The first and decisive element was the fact that the allegations made by the journalists were based 

on an official report, which they could reasonably believe was true at the relevant time. In this 

regard the Court emphasized that:  

the press should normally be entitled, when contributing to public debate on matters of legitimate 

concern, to rely on the contents of official reports without having to undertake independent 

research. Otherwise, the vital public-watchdog role of the press may be undermined.285  

Secondly, the issue of the report concerned a matter of public concern. Lastly, the Court seemed to 

be persuaded that the journalists had acted in good faith according to the ethics of journalism, while 

the manner in which the report was presented included various factors limiting the likely harm to 

the reputation of the individuals mentioned in the article.  
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It is sometimes hard to distinguish between statements of fact and value judgments. These 

differences have appeared not only between the European Court of Human Rights and national 

courts,
286

 but also among the judges of the European Court themselves. For example, in the case of 

Pedersen and Baddsgaard v. Denmark, examined by the Grand Chamber of the Court, a number of 

judges disagreed about assessment of the same statements as fact or value judgment.
287

 As a result 

of the complexity in distinguishing between these two concepts on some occasions, the Court has 

apparently accepted the practice of not making a firm distinction in these situations as to which 

category the challenged remarks belong to. Instead of defining such expressions as statements of 

fact or value judgments, the Court has focused on the degree of factual proof that should be 

provided.    

The Court has emphasized that:  

[…] the assessment of whether a certain statement constitutes a value judgment or a statement of 

fact might in many cases be difficult. However, since under the Court's case-law a value judgment 

must be based on sufficient facts in order to constitute a fair comment under Article 10…, their 

difference finally lies in the degree of factual proof which has to be established ….288 

However, in those situations when distinction between the two concepts was feasible, the key 

factors in declaring remarks complained of as statements of fact or value judgments were not the 

grammatical meaning of words or expressions, but the context in which they were uttered, the way 

the audience perceived them, and the meaning attached by the author to those statements. 

As mentioned, it is not possible to require proof of the truthfulness of value judgments. However, a 

requirement still exists that they should be based on a sufficient factual basis. In the case of De 

Haes and Gijsels v. Belgium the Court stated: 
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Looked at against the background of the case, the accusations in question amount to an opinion, 

whose truth, by definition, is not susceptible of proof.  Such an opinion may, however, be excessive, 

in particular in the absence of any factual basis, but it was not so in this instance….289  

What amounts to a sufficient factual basis should be assessed in each case individually. However, 

the more specific and concrete the actual statements are, the higher the degree of factual proof that 

needs to be established.  For example in the case of Constantinescu v. Romania290
 the applicant, 

who was the president of a teacher’s trade union, was prosecuted following publication in the media 

of his comment regarding internal disputes in the union. That is, he had referred to three teachers, 

members of the previous trade–union leadership, as “delapidatori” (receivers of stolen goods) 

because they refused to return money belonging to the union after the election of new leaders.  

The Court found the infringement of the applicant’s freedom of expression justified despite the fact 

that the relevant comments were made in the context of a debate on the independence of the unions 

and the functioning of the courts, and thus was of public interest. The Court emphasized that limits 

exist to the right to freedom of expression, and the applicant despite his position as union 

representative: “…had a duty to react within limits fixed, inter alia, in the interest of ‘protecting the 

reputation or rights of others’, including the presumption of innocence.”
291

 Furthermore, the Court 

was of the view that: “…the term ‘delapidatori’, which refers to persons found guilty of the offence 

of fraudulent conversion, was of a kind to offend the three teachers because they had not been 

convicted by a court”
292

 and concluded that there was no need for the applicant to use this word in 

order to express his criticism and to contribute to public debate. 

The Court’s case-law indicates that even clear-cut value judgments must have some connection to 

reality. For example in the case of Andreas Wabl v. Austria the European Court of Human Rights 

found no violation of Article 10 where the Austrian courts had made an injunction prohibiting Mr. 

Wabl from repeating a statement that a defamatory article published by an Austrian newspaper 

amounted to “Nazi-journalism.” The Court acknowledged that the article defaming Mr. Wabl was 

understandable ground for indignation. However, the Court found that the accusation against the 
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newspaper about Nazi working methods, which came close to a charge of criminal behaviour, 

exceeded the limits of acceptable criticism. These findings of the Court were explained by the 

special stigma attached to activities inspired by National Socialist ideas and Austrian legislation 

which made such activities criminal. Furthermore, the Court took into consideration that the 

applicant had other legal remedies available. Lastly, the Court noted that the injunction imposed did 

not prevent Andreas Wabl from expressing his opinion about the reporting of the newspaper in 

other terms.
293

 

 The Court has emphasized that freedom of expression also applies to “ideas” and “information” 

that offend, shock, or disturb.
294

 Therefore, criticism expressed about individuals or their activities 

might include a certain degree of offensiveness. The limits of permissible expression depend on the 

context of each case; however, the behaviour and status of the person to whom the criticism has 

been addressed and the motives that prompted utterance of offensive words as well as their value to 

the general public, are among the factors that outline the borders of criticism expressed in offensive 

language. For example in the case of Oberschlick v Austria (2) a journalist was fined for calling a 

politician a Trottel [an idiot]. However, the Court found such interference with the freedom of 

expression of the journalist unjustified and stated:  

It is true that calling a politician a “Trottel” in public may offend him.  In the instant case, however, 

the word does not seem disproportionate to the indignation knowingly aroused by Mr Haider. As to 

the polemical tone of the article, which the Court should not be taken to approve, it must be 

remembered that Article 10 (art. 10) protects not only the substance of the ideas and information 

expressed but also the form in which they are conveyed.
295

 

This leads to the conclusion that when individuals, especially public officials, come out with 

statements that in themselves are provocative, they should be ready to accept sharp and even 

injurious judgements from their opponents.  
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On the other hand, the limitation of a value judgment couched in insulting terms might be justified 

if recourse to insulting words was not prompted by the need to contribute to public debate and did 

not serve the public interest. For example in the case of Tammer v. Estonia the applicant, a 

journalist, was fined for the offence of insult as a result of his interview with the publisher of the 

memoirs of Ms. Laanaru, during which he had asked the following question: 

“By the way, don't you feel that you have made a hero out of the wrong person? A person breaking 

up another's marriage [abielulõhkuja], an unfit and careless mother deserting her child [rongaema]. 

It does not seem to be the best example for young girls.”
296

 

Ms.Laanaru was at the time of interview the wife of former Prime Minister of Estonia Mr. Edgar 

Savisaar, but had worked for him while he was married to his first wife. She was previously also an 

active member of the political party led by Mr. Savisaar. After publication of the interview, she 

instituted private prosecution proceedings against the journalist for allegedly having insulted her by 

referring to her as “abielulõhkuja” and “rongaema” following which the applicant was convicted 

of the offence of insult. 

The European Court of Human Rights recalled both the role of freedom of expression and the 

essential function of the press in a democratic society. However, it noted that the impugned remarks 

related to aspects of Ms Laanaru’s private life. In further assessing justification for the use of the 

actual words by the journalist, the Court concluded that it: 

[…]does not find it established that the use of the impugned terms in relation to Ms Laanaru's 

private life was justified by considerations of public concern or that they bore on a matter of general 

importance. In particular, it has not been substantiated that her private life was among the issues 

that affected the public in April 1996.
297

 

 In the context of hate speech, this latter conclusion would allow the assumption that when criticism 

of private individuals or even politicians and public figures has been expressed in offensive 

language, for example making derogatory remarks in association with their ethnic or national 

origin, then limitations on such expressions would be justified, unless the utterance of offensive 
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terms was prompted by a genuine interest in contributing to public debate and served the public 

interest.  

The distinction between value judgments and statements of fact is also important in such specific 

type of “hate speech” as denial of the holocaust and other crimes against humanity or justification 

of pro-Nazi policy, which is often related to anti-Semitism. This issue has been dealt by the Court 

on some occasions, predominantly under Article 17, and is analyzed in greater detail in the second 

part of this chapter.  

 

d) Margin of appreciation 

The doctrine of margin of appreciation developed by the Court’s case-law allows the Court to take 

due regard of national particularities and decide what level of scrutiny is appropriate in each case. 

The doctrine certainly does not establish a reserved domain for Contracting States. Indeed, the 

Court has reiterated that States do not have unlimited power of appreciation and it is the Court that 

is empowered to give the final ruling on adequacy of the measures adopted by States to implement 

the provisions of the Convention. Thus “The domestic margin of appreciation …goes hand in hand 

with a European supervision. Such supervision concerns both the aim of the measure challenged 

and its ‘necessity’, it covers not only the basic legislation but also the decision applying it, even one 

given by an independent court.”
298

  

In one of the first cases on freedom of expression, the Court declared that “…Article 10 (2) leaves 

the Contracting States a margin of appreciation.”
299

  However, the Court’s practice reveals that it is 

unwilling to accord States a wide margin of appreciation with respect to restricting freedom of 

expression. This is in line with the importance of freedom of expression in a democratic society, as 

the Court has frequently recalled. Yet, in cases where the balancing of different interests involved 

was complex due to lack of common European ground on the matter, the Court has accorded such a 

margin to national authorities, allowing that they are in principle in a better position to give an 

opinion on the necessity of measures adopted. 
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For example, the Court has granted a wider possibility for interference with freedom of expression 

as far as the restrictions served to protect “morals” because “…it is not possible to find in the 

domestic law of the various Contracting States a uniform European conception of morals.”
300

 A 

wider margin of appreciation for national authorities also applies to assessing the need for 

interference to protect religious feelings of others, because “[…] it is not possible to discern 

throughout Europe a uniform conception of the significance of religion in society…even within a 

single country such conceptions may vary.”
301

 

 At the same time, the Court declined to grant wide discretion to national authorities concerning 

restrictions on freedom of expression imposed with the aim of maintaining the authority of the 

judiciary, because - as the Court noted: “The domestic law and practice of the Contracting States 

reveal a fairly substantial measure of common ground in this area.”
302

   

The scope of the margin of appreciation may also vary, depending on the nature of the activities 

restricted. Restrictions on free debate on matters of public interest have commonly been subject to 

the highest level of scrutiny by the Court. The Court has emphasized that: “There is little scope 

under article 10 § 2 of the Convention for restrictions on political speech or on debate on questions 

of public interest.”
303

 In contrast, the Court’s scrutiny has been looser as regards restrictions on 

commercial speech.
304

   

The narrow margin of appreciation in relation to expressions on issues of public concern might 

imply that very weighty reasons would be needed for States to justify restrictions on those types of 

“hate speech”, which the Court has considered to come within the public debate and has found to be 
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within the scope of Article 10. Yet, analysis of the Court’s case-law indicates that no clear criteria 

exist as to how the Court will approach a margin of appreciation issue in each individual case. 

Several factors are involved in the Court’s assessment, which sometimes might point in different 

directions. 

For example, in the case of Lehideux and Isorni305 the applicants were convicted of publicly 

defending crimes of collaboration with the enemy for an advertisement promoting Marshal 

Pétains’s achievements. The Court refused to grant the State a wide margin of appreciation as 

regards restrictions on these expressions, despite the arguments by government that restrictions 

imposed on interpretation of certain parts of the history of the State is very specific and an internal 

issue. This decision was made despite the fact that this interpretation of history included a certain 

social effect and might inflict harm on a part of the society concerned.  

The potential social consequences of publication of expressions which were recognized to be more 

than insulting to their targets were also not found sufficient by the Court to grant the State a margin 

of appreciation that would justify their limitation in another case.
306

 The high importance that the 

Court attributes to freedom of the press and its ability to contribute to public debate on matters of 

public concern seems to have outweighed in this case other interests involved in the balancing 

exercise. Therefore, “the interplay between the margin of appreciation factors makes it difficult to 

predict how the Court will decide the margin question in any given case…”
307

 

 

 

1.1.4. Approaches of the Court to assessing legitimacy of restrictions on expressions 

containing “hate speech” 

The two cases analyzed below specify the principles of application of Article 10 in cases of “hate 

speech” expressions. The first case relates to expressions that incite to hatred and hostility against 

certain racial groups and the role of journalists as well as the scope of media freedom when 
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reporting on such contentious issues of public concern as racism. The second focuses on the 

possibilities to interpret controversial and sensitive historical events despite the social effect on 

some part of the population that such interpretations might create. It also highlights those events 

whose negation or revision the Court would remove from the scope of protection of Article10. 

 

a) Jersild v. Denmark
308

 

The case of Jersild v. Denmark has probably by now become a classic of the case law of the Court 

and is referred to in almost all cases where the right and duty of the press to inform the public about 

matters of public interest, including issues that are contentious, is to be balanced against other 

interests involved. Apart from the considerations relevant for the Court in such weighing, the case 

also presents some light on the relationship between the freedom of expression guaranteed by 

Article 10 of the Convention and the obligation of the State to declare an offence all dissemination 

of ideas based on racial superiority or hatred under Article 4 of the International Convention on the 

Elimination of All Forms of Racial Discrimination (the ICERD). 

 

Facts 

Mr. Jersild was a journalist with the Danish Broadcasting Corporation. After a Danish newspaper 

published an article about the racist attitudes of members of a group of young people in 

Copenhagen calling themselves “the Greenjackets”, he decided to make a documentary on this 

group. He invited three members of the group to take part in a television interview, during which 

the Greenjackets made abusive and derogatory remarks about immigrants in Denmark. For 

example, they stated that: blacks are not human beings, but animals; also that foreign workers and 

immigrants come to Denmark to sell drugs.
309

 Mr. Jersild subsequently edited and cut the film of 

the interview down to a few minutes, but maintaining the crudest remarks. The film was then 

broadcasted as a part of the Sunday News Magazine. 
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Following the programme the Public Prosecutor on the basis of a complaint instituted criminal 

proceedings charging the three youths interviewed with a violation of article 266 (b) of the Penal 

Code for a number of statements they had made during the interview. Charges were also brought 

against Mr. Jersild for aiding and abetting the three youths. The charges against Mr. Jersild were 

upheld by the Court of first instance and subsequently by the High Court of Eastern Denmark and 

the Supreme Court, which examined the case as the court of appeal. However, both in the High 

Court and in the Supreme Court one judge took a different view. Both judges pointed to the object 

of the programme, which according to them, “was to inform about …the particular racist attitudes 

and social background of the youth group in question”
310

 and “…to contribute to information on the 

issue - the attitude towards foreigners - which was the subject of extensive and sometimes 

emotional public debate.”
311

 

 

Asessment of the case by the Europan Court of Human Rights 

All parties agreed that there had been an interference with the applicant’s right to freedom of 

expression, which was “prescribed by law” and pursued a legitimate aim, namely the “protection of 

the reputation or rights of others”. Therefore, the Court directly went to assessment of the only 

disputed point – the necessity of interference in a democratic society. The Court first of all 

expressed its position towards the relationship between Article 10 of the Convention and Article 4 

of the ICERD, which the government had largely relied on to justify the need for interference with 

the applicant’s freedom of expression. The Court emphasized the vital role of the fight against racial 

discrimination in all its forms and manifestations and noted that in order to determine whether the 

applicant’s conviction was “necessary” within the meaning of Article 10 (2), “the object and 

purpose pursued by the UN Convention are of great weight”.
312

 Furthermore, the Court took into 

account Denmark’s obligations under the ICERD, and the need to interpret Article 10 of the 

Convention “…to the extent possible, so as to be reconcilable…”
313

 with these obligations. At the 

same time, the Court stated that “due regard” clause in Article 4 of the ICERD is open to various 

constructions. The Court emphasized that it is not competent to clarify the meaning of this clause, 
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but concluded that the way it interprets Article 10 in the present case is compatible with obligations 

of Denmark under the ICERD.  

The Court did not advance explicit arguments to substantiate this conclusion, but it seems from the 

subsequent paragraph of the Court’s judgment that the decisive factor was the fact that the applicant 

did not made the objectionable statements himself, but merely assisted in their dissemination. 

Similarly important was the fact that he was doing so in his capacity as a television journalist
314

 and 

dissociated himself from the authors of racist remarks or the remarks themselves. That assumption 

can also be derived from other parts of the Court’s judgment, where the Court is explicit that the 

remarks expressed by the Greenjackets “…were more than insulting to members of the targeted 

groups and did not enjoy the protection of Article 10.”
315

 Lastly, the Court’s analysis of the purpose 

of the item in question and its findings in this regard made the government’s reliance on the 

requirements of the ICERD in this case unconvincing.     

Afterwards the Court referred to the principles in its case law relating to the role of the press. It 

reiterated one of its well established principles that in a democratic society safeguards to be 

afforded to the press are of particular importance and emphasized the duty of the press to impart 

information and ideas of public interest as long as it does not overstep the bounds set, inter alia, for 

“the protection of the reputation or rights of others.” In order to consider the duties and 

responsibilities of a journalist, the Court noted that the potential impact of the medium concerned is 

an essential factor. The Court referred to earlier case law according to which “…the audiovisual 

media have often a much more immediate and powerful effect than the print media”
 316

  as it was so 

in the instant case. However, the Court went on by saying that there are different methods of 

objective and balanced reporting and that: 

 “It is not for this Court, nor for the national courts for that matter, to substitute their own views for 

those of the press as to what technique of reporting should be adopted by journalists”317 

 and referred to another well established principle: 
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…that Article 10 (art. 10) protects not only the substance of the ideas and information expressed, 

but also the form in which they are conveyed.318  

This seems to be the Court’s response to the arguments made by the national judges and which laid 

considerable emphasis on the active involvement of the applicant in the way the programme was 

prepared and their conclusion that “such reports must be carried out in a more balanced and 

comprehensive manner.”
319

 Therefore, the European Court of Human Rights is open to applying the 

guarantees embodied in Article 10 to rather different methods of reporting.  

The Court’s high regard for the freedom of the press was also acknowledged later in the judgment 

by stating that: 

News reporting based on interviews, whether edited or not, constitutes one of the most important 

means whereby the press is able to play its vital role of "public watchdog". […] The punishment of 

a journalist for assisting in the dissemination of statements made by another person in an interview 

would seriously hamper the contribution of the press to discussion of matters of public interest and 

should not be envisaged unless there are particularly strong reasons for doing so.  In this regard the 

Court does not accept the Government's argument that the limited nature of the fine is relevant; 

what matters is that the journalist was convicted.
320

 

Regarding the balance and objectivity of reporting as well as other factors that might determine the 

need for interference with the applicant’s freedom of expression, the Court identified four elements 

which it was going to look at. First, it was the manner in which the programme was prepared. 

Secondly, it was the content of the programme. Thirdly, the Court noted the context in which it was 

broadcast; and lastly, it focused on the purpose of the programme. 

As to assessment of the manner in which the “Greenjackets” feature was prepared, which appears to 

have played a dominant role in the reasoning of the Danish courts who convicted the applicant, the 

Court noted the facts that the applicant not only took the initiative of preparing the report but also 

encouraged racist statements to be made during the interview and edited the programme in such a 

way as to include the offensive assertions. The Court agreed that these were relevant reasons for the 

purposes of Article 10 (2). Yet, as regards consideration of other elements, the Court’s view shifted 
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in favour of the freedom of expression of the applicant, on occasion being in sharp contrast with the 

assessment of the national courts. Concerning the content and context of the report, the Court noted 

that introduction of the programme referred to recent public discussion and press comments on 

racism in Denmark. Thus the programme dealt with specific aspects of this matter, which even then 

was of great public concern. The Court also disagreed with the national courts about the lack of 

counterbalancing elements in the report. It pointed both to the introduction of the programme as 

well as emphasizing the fact that the applicant had clearly dissociated himself from the persons 

interviewed. In view of these facts, as well as a journalist’s discretion as to the form of expression 

used, the Court did not consider relevant the absence of explicit reminders about the dangers of 

promoting racial hatred in the programme.
321

 

Lastly, the Court turned to assessment of the purpose of the item. It had noted earlier in the 

judgment that in view of Denmark’s obligations under the ICERD,  “an important factor in the 

Court's evaluation will be whether the item in question, when considered as a whole, appeared from 

an objective point of view to have had as its purpose the propagation of racist views and ideas.”
322

 

The Court emphasized that the announced object of the programme was “to address aspects of the 

problem, by identifying certain racist individuals and by portraying their mentality and social 

background.”
323

 The Court seemed persuaded that the ensuing interviews fulfilled the aim of 

exposing and analysing this particular group of young people and therefore came to the conclusion 

that taken as a whole the purpose of the applicant in compiling the broadcast in question was not 

racist.
324

 This conclusion of the Court might look questionable from the point of view of the 

obligations under Article 4 ICERD, which declares an offence not only intentional propagation of 

racial discrimination, but also those acts which result in this. However, what makes this case 

different is the fact that the applicant did not express the racist remarks himself.  

The Court also dismissed the government’s arguments about the limited nature of the fine imposed 

on the journalist. In line with its particular respect for freedom of the media, it emphasized that 
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“what matters is that the journalist was convicted.”
325

 Furthermore, in finding a violation of Article 

10 in the given case, it noted that “in particular the means employed were disproportionate to the 

aim of protecting "the reputation or rights of others"”.
326

   

The arguments stated by the Court affirm the high importance that the Court confers on the right of 

the media to inform the public about matters of public concern such as racism and xenophobia, 

including through the technique of reporting which results in public statements of remarks which 

the Court acknowledged to be “…more than insulting to members of the targeted group and did not 

enjoy the protection of Article10.” Despite such assessment of the remarks, the Court opted in 

favour of justification of public exposure, as this was done with  the aim of contributing to the 

public debate on the matter, which was then of great public concern in Denmark.  

It is true that freedom of expression and especially media freedom is one of the cornerstones of 

democracy and its paramount importance is well established in the Court’s case-law. This is 

essential where the media inform the public about matters of considerable public concern on matters 

that are sensitive and contentious. The Court emphasized the discretion of the media to choose the 

technique for such reporting and predominantly focused on the purpose of the item challenged. 

However, in concentrating predominantly on these aspects the Court apparently ignored the social 

and psychological harm that public exposure of such expression might impose on its victims. This 

aspect of the case was thoroughly considered by the Danish Supreme Court, which did not found 

that an acquittal of Mr. Jersild “could be justified on the ground of freedom of expression in matters 

of public interest as opposed to the interest in the protection against racial discrimination.”327
 To 

explain the reasons for the judgment, one of the judges of the Supreme Court stated that acquitting 

Mr.Jersild “…could only be justified by reasons clearly outweighing the wrongfulness of their 

actions.  In this connection, the interest in protecting those grossly insulted by the statements had to 

be weighed up against that of informing the public of the statements.”328 The Danish Supreme Court 

came to the conclusion that “the news or information value of the feature was not such as to justify 

the dissemination of the offensive remarks.”
329

 However, The European Court of Human Rights 
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disagreed with this statement and relied on the broadcasting company’s appreciation of the news 

value of the item complained of.  

While the Danish Courts put more weight on the protection of human dignity of the targets of racist 

remarks, the majority of the European Court of Human Rights attributed “much more weight to the 

freedom of the journalist than to the protection of those who have to suffer from racist hatred.”
330

 

This approach by the Court might be explained by strong guarantees for the right to the freedom of 

expression within the Convention. Contrary to that, the prohibition of discrimination guaranteed by 

Article 14 does not enjoy similar level of protection and independent status within the Convention’s 

system.
331

 

The European Court of Human Rights also did not gave any commentary in its judgment on the 

government’s statement that decisions of national courts were within the margin of appreciation, 

since they were in better position to evaluate the effects of the programme. While some dissenting 

judges were of the opinion that to some degree “Danish courts acted inside the margin of 

appreciation which must be left to the Contracting states in this sensitive area”
332

 the judgment 

adopted by the majority seems to affirm the principle that there are hardly any exceptions to to 

some degree Court’s restrictive approach to the margin of appreciation in cases where the right of 

freedom of expression - and particularly the right of the press to impart information of serious 

public concern - is at stake.
333

 

 

 b) Lehideux and Isorni v. France
334

 

In the case of Lehideux and Isorni v. France, the Court made a number of statements which are 

essential not only for the particular case, but also for analysis of the Court’s case-law on the 

dividing lines between Articles 10 and 17 in general. Besides, the Court identified the scope of 

historical debate which should be allowed in a democratic society, despite the fact that such debate 
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relates to interpretation of controversial and sensitive events that have negative social impact on 

part of society.   On the other hand, the Court singled out those historical facts which are clearly 

established and whose negation or revision is removed from the protection of Article 10. 

 

Facts of the case 

The two applicants Mr. Lehideux (President of the Association for the Defence of the Memory of 

Marshal Pétain and Mr. Isorni (a lawyer who had assisted in the defence of Marshal Pétain in his 

trial for collaboration with Germany during World War II) wrote an advertisement which was 

published by a national newspaper Le Monde, calling the people of France to recognise Marshal 

Pétain’s achievements during the period after the Armistice with Germany. This advertisement 

presented in a positive light certain acts of Philippe Pétain, head of the Vichy government, who was 

sentenced to death in 1945 by the High Court of Justice for collaboration with Nazi Germany. The 

advertisement claimed, for example, that Pétain implemented a skilful policy, and secretly acted for 

the interests of France and the Allies. The publication related to a very grim and painful part of the 

history of France due to controversies around the responsibility of isolated individuals or entire 

institutions for the policy of collaboration with the National Socialist regime.
335

 

After publication of the advertisement, the National Association of Former Members of the 

Resistance filed a criminal complaint against the applicants.
336

 The public prosecutor considered the 

case but recommended dropping the charges against Mr. Lehideux and Mr. Isorni on the ground 

that no offence had been committed. He emphasized that: “although their aim had been to enhance 

Philippe Pétain’s image and praise his conduct during the Second World War, this positive 

assessment could be construed as a public defence of his actions “only by arbitrarily separating the 

image thus embellished from its supporting text and its link with the purely extrinsic information 
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which, for the most part, was contained in the documents on the High Court’s file”.
337

 The public 

prosecutor concluded that “it might appear strange to commit for trial before the Criminal Court the 

authors and producers of a text which glorifies an individual, not for the crimes of which he was 

convicted, but for the beneficial actions which he is deemed to have performed for the good of 

France, its people and, secretly, the Allies.”
338

 

Despite the public prosecutor’s submission, the investigating judge decided to continue proceedings 

against the applicants. However, the Paris Criminal Court acquitted the defendants. The Court 

emphasized that its task was “not to take sides in the historical controversy which, for more than 

forty years, has pitted the Resistance associations against Philippe Pétain’s supporters”.
339

 It 

furthermore added that “the defendants [were] being prosecuted for their opinions...” and that “no 

restrictions [could] be imposed on freedom of expression other than those derived from statute, 

strictly interpreted...”
340

 The Court concluded that “…the text contained “no attempt to justify 

collaboration with Nazi Germany”, but stated that Marshal Pétain’s aim had been to “facilitate the 

Allies’ victory”; Marshal Pétain’s collaboration with Nazi Germany was neither acknowledged nor 

presented in a favourable light;…”.”
341

 The case was also dismissed by the Court of Appeal because 

the formal requirements established by law were not satisfied.  

Yet, the Court of Cassation quashed this judgment and reopened the proceedings. The Court of 

Appeal, in assessing the case for the second time, found the applicants guilty of the crime of 

publicly defending the crime of collaboration with the enemy. The Court stated that three 

constituent elements of the offence had been made out. First the public element had been made out 

because the text was published in Le Monde. Second the text contained an “apologia” for the crimes 

of collaboration. The eulogy was produced by two different methods: the authors of the publication 

had sometimes justified Pétain’s decisions by endeavouring to give them a different meaning and at 

other times had omitted to mention historical facts of common knowledge but which were 

inescapable and essential for any objective account of the policy concerned. Lastly, the mental 
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element had been made out owing inter alia to the fact that: “…since they [applicants] knew that by 

putting forward an unqualified and unrestricted eulogy of the policy of collaboration they were ipso 

facto justifying the crimes committed in furtherance of that policy, and therefore cannot have acted 

in good faith.”
342

 The judgment of the Court of Appeal was upheld by the Court of Cassation. 

  

European Court of Human Rights’ assessment 

The Court’s judgment in the case is important for a number of reasons. It identifies some of the 

criteria by which the Court might choose to deal with a case under Articles 10 or 17. The intention 

of French government was to exclude the application under Article 17 of the Convention, since they 

considered that the publication violated the very spirit of the Convention and the essential values of 

democracy. However, the Court decided to assess the case under Article 10. Thus, the Court 

followed the argumentation of the Commission, which had stated: “that the advertisement which 

had given rise to the applicants’ conviction did not contain any terms of racial hatred or other 

statements calculated to destroy or restrict the rights and freedoms guaranteed by the Convention”; 

“…the applicants’ object had been to secure revision of Philippe Pétain’s trial. Furthermore, it could 

not be deduced from the text that the applicants’ expression of their ideas constituted an “activity” 

within the meaning of Article 17.”
343

  

There was a common agreement among the parties that conviction of the applicants amounted to 

“interference” with the applicants’ freedom of expression. The parties also agreed that this was 

prescribed by law and pursued several legitimate aims, namely protection of the reputation or rights 

of others and the prevention of disorder or crime. Therefore, the focus of the Court turned to 

assessment of the need for interference in a democratic society for the achievement of those aims. 

In assessing the necessity for interference, the Court first emphasized that the interpretation of 

events presented by the applicants formed part of an ongoing debate among historians. Thus, the 

Court distinguished this issue from “the category of clearly established historical facts – such as the 
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Holocaust – whose negation or revision would be removed from the protection of Article 10 by 

Article 17.”
344

 Moreover, the Court added that the applicants did not attempt to deny or revise Nazi 

atrocities, but they were “…rather supporting one of the conflicting theories in the debate about the 

role of the head of the Vichy government.”
345

 Thus, the Court illustrated that it will interpret very 

restrictively the category of historical facts which are a matter of common knowledge, negating or 

challenging which would most probably be outside the scope of freedom of expression guaranteed 

by Article 10. The judgment also demonstrates that the Court considers interpretation of those facts, 

which are not commonly established as a value judgment. Therefore, the fact that the applicants 

tried to justify Pétain’s decisions in their publication by giving them a different explanation than the 

one adopted by French authorities, did not in itself go beyond the scope of freedom of expression. 

The Court noted that events presented in the publication formed part of a debate among historians. 

Therefore there was a sufficient ground to express contradictory opinions about them. 

As regards the content of the publication in issue, the Court acknowledged its one-sided character, 

since the applicants did not mention any of the offences that Pétain had been accused of, and stated 

that “…it could without any doubt be regarded as polemical.”
346

 However, in that connection the 

Court reiterated one of the basic principles in its case law on freedom of expression, namely, that 

“Article 10 protects not only the substance of the ideas and information expressed but also the form in 

which they are conveyed.”
347

 Thus the Court would be ready to accept even one-sided judgments on 

contentious and vulnerable historical events, which do not belong to the category of facts clearly 

established. Yet, it has to be noted that the text was published as an advertisement with the 

inclusion of the associations’ names at the foot of the page. Therefore, readers had a clear indication 

why the publication had a particular stance on the events in question. The fact that readers were not 

misguided might have been essential in finding that the unilateral character of the publication did 

not go beyond the scope of freedom of expression.  

However, the Court gave more detailed analysis to another method used by the applicants in their 

publication, namely, omission to mention historical facts, which were essential for any objective 

account of the policy concerned. The reason for this is that “These were not omissions about facts 
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of no consequence but about events directly linked with the Holocaust. Admittedly, the authors of 

the text did refer to “Nazi barbarism”, but without indicating that Philippe Pétain had knowingly 

contributed to it… The gravity of these facts, which constitute crimes against humanity, increases 

the gravity of any attempt to draw a veil over them.” Yet, the Court emphasized the need to look at 

the context of the expressions contested in the light of the case as a whole. Like in other cases on 

freedom of expression, when there is a need to assess the disputed expressions or to distinguish the 

facts from opinions, the Court does not analyze the contested remarks in abstract, but it takes into 

account the wider context. This sometimes might imply even going beyond the publication in issue 

and looking at a series of publications and debates in society around the subject matter.
348

 

The argumentation of the Court demonstrates that the way the case is approached by the national 

authorities is also among the factors of the Court’s assessment of the legitimacy of interference, 

especially if the expressions disputed concern controversial and sensitive issues of public debate at 

national level. The Court first noted the argument made by the government that “this page of the 

history of France remains very painful in the collective memory…”.
349

 Yet, in that connection it 

emphasized that “…it was for the prosecution, whose role it is to represent all the sensibilities 

which make up the general interest and to assess the rights of others, to put that case during the 

domestic proceedings”
350

 and pointed to the passivity of the prosecuting authorities. Secondly, the 

Court stressed that the publications corresponded to the aim of the associations - the Association for 

the Defence of the Memory of Marshal Pétain, and the National Pétain-Verdun Association. These 

associations on behalf of whom the applicants were acting were legally constituted in France and no 

proceedings had been brought against them or against their aims. While the Court took into account 

the position of the national authorities, that did not prevent it from finding interference with the 

disputed expressions unjustified, despite the fact that all three levels of national courts had come to 

opposite conclusion. 

The time element is another factor that affects the Court’s assessment of the need for interference as 

regards interpreting sensitive historical events. It appears that as time goes on, the Court is more 

reluctant to justify restrictions of such expressions, despite the fact that they are still sensitive to 
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part of the population. The Court noted that the publication referred to events that had occurred 

more than forty years before, adding:  

Even though remarks like those the applicants made are always likely to reopen the controversy and 

bring back memories of past sufferings, the lapse of time makes it inappropriate to deal with such 

remarks, forty years on, with the same severity as ten or twenty years previously. That forms part of 

the efforts that every country must make to debate its own history openly and dispassionately. 351
   

As regards the sensitivity of the publication, the judgment affirmed the well-established practice of 

the Court. This implies that Article 10 also protects opinions that might be offensive to some part of 

society, because freedom of expression also applies to “information” and “ideas” that offend, shock, 

or disturb society. Finally, the Court’s judgment demonstrates that if a case is assessed under 

Article 10, the Court would measure not only the content and context of the disputed expressions, 

but also the sanctions applied. The Court noted “…the seriousness of a criminal conviction for 

publicly defending the crimes of collaboration, having regard to the existence of other means of 

intervention and rebuttal, particularly through civil remedies.”
352

 The Court’s argumentation 

indicates that undue severity of sanctions even in cases inciting hate and hostility might result in 

violation of Article 10. Unfortunately, the Court as a common practice does not assess the 

proportionality of sanctions, when it analyzes expressions at issue under Article 17. In view of all 

the factors mentioned above, the Court found the applicants’ criminal conviction disproportionate 

and, as such, unnecessary in a democratic society. 

A number of judges added dissenting opinions to the judgment. These generally encompassed two 

arguments. Firstly, the publication cannot be regarded as a contribution to genuine historical debate, 

given its wholly one-sided and promotional character.
353

 Yet, the majority of Court found that even 

such a form of expression is protected by Article 10. Secondly, a number of judges agreed with 

arguments put forward previously by the French government that publication related to a very 
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specific field – the history of the State, which was impossible to define objectively in European 

terms. Also due to the sensitivity of the issue and effect on the feelings of the population, national 

courts presumably were best placed to assess the facts and the social consequences of publication of 

the text. However, the majority of judges affirmed the principle that the Court is restrictive in its 

approach to the margin of appreciation in cases involving the right to freedom of expression. The 

exception has been issues likely to offend personal convictions in the religious or moral domain, 

where the Court has accepted a wider margin.
354

 Yet, another explanation of the Court’s approach 

in this case might relate to the passivity of the national prosecuting institutions to proceed with the 

case against the applicants, because the Court indirectly indicated that it was for the prosecution “to 

represent all the sensibilities which make up the general interest and to assess the rights of 

others…”
355

      

If the Court maintains a restrictive approach to the margin of appreciation enjoyed by states in all 

cases relating to interpretation of contentious and sensitive events in a State’s history, such a policy 

might pose a challenge for Eastern European states. These states have largely suffered not only 

from Nazi offences but also from atrocities of the totalitarian communist regimes. The crimes 

perpetrated by these regimes have not so far been condemned at international level, but are of 

common knowledge in these states.
356

   

 

1.2. Article 17 ECHR and decisions declaring inadmissible complaints on restriction of “hate 

speech” 

As illustrated above, the Court may decide on the justification of limitations on expressions 

containing “hate speech” under the second part of Article 10. However, the Court also has the 

possibility to dismiss the case at the admissibility stage. The Court has used this practice in a 

number of “hate speech” cases by referring to Article 17 of the Convention. 
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This Article states:  

Nothing in this Convention may be interpreted as implying for any State, group or person any right to 

engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms 

set forth herein or at their limitation to a greater extent than is provided for in the Convention. 

This article of the Convention, which has analogies in other human rights treaties,
357

 prohibits abuse 

of rights and was made to restrict totalitarian and other activities subversive to the Convention. It 

prevents extremist groups and other individuals from exploiting the right of freedom of expression 

or other basic rights guaranteed by the Convention for the purpose of undermining the free 

operation of democratic institutions and to destroy human rights, and in a such way to act against 

the values of the Convention. Among these values of the Convention, the Court has mentioned 

justice and social peace,
358

 tolerance, and non-discrimination.
359

  

One of the first cases concerning the application of Article 17 related to the dissolution of the 

German Communist Party. In rejecting the application, the Commission underlined that the avowed 

aim of the Communist Party: 

 ...was to establish a communist society by means of a proletarian revolution and the 

dictatorship of the proletariat. Consequently, even if it sought power by solely constitutional 

methods, recourse to dictatorship was incompatible with the Convention because it would involve 

the suppression of a number of rights and freedoms which the Convention guaranteed.
360

  

In view of the wide possibility for restrictions on the rights this provision entails and in order to 

avoid abuse of Article 17, the Court has taken a very restrictive approach towards its application. 

The cases when the Court has relied on Article 17 to justify interference within the exercise of the 

right to the freedom of expression have been exceptions of almost last resort.
361

 The application of 

Article 17 has also been restricted by the fact that this provision does not have an independent 
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character. It can only be invoked in connection with an alleged violation of one or more substantive 

rights protected by the Convention.
362

 The Court’s practice also illustrates that this Article might be 

applied only to those rights that entitle individuals to engage in activities subversive of the 

Convention. It is established by the Court that freedom of expression is among such rights.
363

 Yet, 

in order to apply Article 17, it should be demonstrated that the aim of using freedom of expression 

has been to destroy rights protected by the Convention. Furthermore, Article 17 permits limitation 

of the rights guaranteed only to the extent that such limitation is necessary to prevent their total 

subversion.
364

   

Compared to the Court’s case law under Article 10, it is more complicated to identify some general 

principles in the Court’s decisions on application of Article 17. This might be explained by the fact 

that cases when the Court has applied Article 17 are numerically far fewer than those when Article 

10 has been applied. Besides, the reasoning and argumentation of the Court in admissibility 

decisions is less elaborated than in its judgments. There are also no clear criteria to make a 

distinction as to when the Court would analyze interference with free expression under Article 10 

(2), but when it would opt to dismiss the case at the admissibility stage. The Commission has only 

stated that freedom of expression guaranteed by Article 10 may not be invoked contrary to Article 

17.
365

 However, analysis of admissibility decisions and those judgments of the Court when it has 

preferred to assess the case under Article 10 instead of Article 17 reveals some general trends in the 

practice of the Court and the Commission, as well as problems the application of Article 17 

encompasses. 

As the case-law illuminates, the social value of speech has been one of the crucial factors for the 

Court in order to decide either to deal with cases at the admissibility stage or analyze limitations on 

expression in substance under the 2
nd

 part of Article 10. Complaints about limitation on expressions 
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that directly incite to violence or discrimination
366

 have constantly been dealt by the Court at the 

admissibility stage. The same practice applies to private racist and derogatory remarks.
367

 On the 

other hand, the practice towards offensive views and other types of “hate speech” that come within 

the realm of public is less certain, but suggests that the application of the second part of Article 10 

would prevail in most cases.
368

 For instance, the Court has applied Article 10 (2) in relation to 

offensive remarks about the religious opinions of others that “do not contribute to any form of 

public debate capable of furthering progress in human affairs.”
369

 Nevertheless, the Court has 

dismissed some particularly repugnant hate expressions at the admissibility stage despite the fact 

that they might have been characterized as coming within the realm of public interest.
370

   

Another factor that makes a distinction between the application of Article 17 or Article 10 (2) to 

racist expressions and other types of ‘hate speech’ concerns the motives or aims behind such 

expressions. Such aims cannot be identified in the abstract and the Court has emphasized that it 

should look at the challenged expressions in the light of the facts of the case as a whole, including 

the context in which the disputed remarks were made.  

As noted earlier, Article 17 can be applied only in those cases when the aim behind using the 

contested expressions was to destroy the rights of others and implement activities subversive of the 

Convention. This explains why claims concerning the limitation of intentional propagation of racial 

hatred would usually be dismissed at the admissibility stage,
371

 but the dispassionate presentation of 

existence of such sentiments within society would be assessed through the second part of Article 

10.
372
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It was previously stated that there is no speech that does not receive the protection of Article 10 

because of its content. Nonetheless, some decisions of the Court under Article 17, as well as 

judgments under Article 10 (2), might give a basis for the conclusion that there are types of 

expressions that would usually fall outside the scope of protection of Article 10 and therefore be 

assessed at the admissibility stage.  

The most frequently mentioned example is holocaust denial.
373

 For example, in the case of Lehideux 

and Isorni v. France the Court was confronted with an interference with freedom of expression 

where the applicants were convicted of publicly defending crimes of collaboration with the enemy 

for an advertisement promoting Marshal Pétains’s achievements. Contrary to the arguments of the 

government that the contested publication was against the spirit and values of the Convention and 

Article 17 should be applied, the Court decided to apply Article 10 (2). In distinguishing this case 

from those that might have been dealt under Article 17 the Court stated: “…it does not belong to the 

category of clearly established historical facts – such as the Holocaust – whose negation or 

revision would be removed from the protection of Article 10 by Article 17.”374 The Court was even 

more straightforward on this issue in its decision in the case of Garaudy v. France, where it noted: 

“There can be no doubt that denying the reality of clearly established historical facts, such as the 

Holocaust, as the applicant does in his book, does not constitute historical research akin to a quest 

for the truth.”
375

 The Court continued that: “Denying crimes against humanity is therefore one of 

the most serious forms of racial defamation of Jews and of incitement to hatred of them.”
376

 

Moreover, some regional human rights documents, such as ECRI General Policy Recommendation 

7
377

 and the CE Parliamentary Assembly Recommendation on hate speech
378

, which define 

holocaust denial as part of speech not protected by guarantees of freedom of expression. 
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Furthermore, a number of European countries have made denial of the holocaust as a crime in their 

national legislations.
379

  

In addition to holocaust denial, the denial of crimes against humanity as recognized by the 

Nuremberg Trials as well as justification of pro-Nazi policy
380

 would also most probably be 

removed from protection of Article 10 by Article 17. In Garaudy v. France, the Court declared: 

The book which gave rise to the applicant's criminal convictions analyses in detail a number of 

historical events relating to the Second World War, such as the persecution of the Jews by the Nazi 

regime, the Holocaust and the Nuremberg Trials. Relying on numerous quotations and references, 

the applicant questions the reality, extent and seriousness of these historical events that are not the 

subject of debate between historians, but – on the contrary – are clearly established.381 

This quotation of the Court seems to suggest that it is not only the denial of such events which is 

not protected by Article 10, but also their questioning by trivialisation and pejoration of the facts. 

Despite the strong language expressed by the Court about denial of crimes against humanity in 

Garaudy v. France, no settled practice exists to support the view that any discussion, including an 

unbiased academic one, on the holocaust and challenges to historical events would ratione materia 

be outside the scope of freedom of expression. Even in this decision, the Court pointed out that the 

applicant in his book did not undertake “…an objective study of revisionist theories” and merely 

called for “…a public and academic debate on the historical event of the gas chambers.”
382

 Thus, 

the Court indirectly illustrated that if the aim of the applicant would have been to make an objective 

study or to raise an academic debate, the Court’s assessment of the case would have been different. 

Yet, this practice of the Court reveals the distinction between controversial opinions on historical 

events and denial or questioning of facts that the Court considers to be clearly established.
383
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It is often difficult to separate the facts and opinions. It is even harder to judge whether academic 

discussion on the holocaust or crimes against humanity is unbiased or has a hidden anti-Semitic or 

other agenda. Therefore, it seems that the Court would still be against cart blanche prohibitions of 

some types of speech and would instead prefer to look at each case individually.
384

 As the Court has 

stated in one of its first judgments on freedom of expression: 

It is not sufficient that the interference involved belongs to that class of the exceptions listed in 

Article 10 (2) (art. 10-2) which has been invoked; neither is it sufficient that the interference was 

imposed because its subject-matter fell within a particular category or was caught by a legal rule 

formulated in general or absolute terms: the Court has to be satisfied that the interference was 

necessary having regard to the facts and circumstances prevailing in the specific case before it.385 

 The rationale of applying Article 17 and dismissing at the admissibility stage racist, violent, and 

similar expressions receiving only scarce protection under freedom of expression is linked to the 

initial aims behind this provision – to restrict activities subversive of the Convention and prevent 

the resurgence of fascism or other totalitarian activities that would exploit Convention rights in 

order to destroy democracy and eliminate basic freedoms. This aim was certainly essential at the 

time when the Convention was adopted and also afterwards when revision of fascist ideology 

emerged in some European countries. In view of the cold war, the safeguards against red terror and 

activities to achieve dictatorship of the proletariat were equally important.
386

  

The same preoccupations were important for new member-states of the CE at the beginning of the 

90s, when the democratic political systems in those states were fragile.
387

 But as time goes on and 

the likelihood of such expressions to reverse or destroy the democratic system lessens, there seem to 

be fewer arguments to support the assessment under Article 17 of expressions, even reviled ones, 

that touch on issues of public interest.  
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The current approach adopted by the Court as regards the application of Article 17 seems to be 

reflected in the case of The United Communist Party of Turkey and Others v. Turkey, where the 

Commission stated that: in order that Article 17 may be applied, the aim of the offending actions 

must be to spread violence or hatred, to resort to illegal or undemocratic methods, to encourage the 

use of violence, to undermine the nation’s democratic and pluralist political system, or to pursue 

objectives that are racist or likely to destroy the rights and freedoms of others.
388

 

This approach by the Court certainly does not exclude the possibility that the situation might change 

over the years and that new imminent threats to democracy might emerge. In addition, even if 

alteration or denial of certain historical facts might not pose a threat to democracy nowadays, the 

application of Article 17 to such expressions is still justified if the trivialization of these events is an 

integral element of a wider campaign of racial defamation and incitement to hatred against a certain 

racial or ethnic group.
389

 

It is also legitimate, and an advantage from the point of view of efficiency and time spent on 

consideration of cases, that Article 17 is still applied to the most obnoxious expressions, such as 

racist remarks, as well as to expressions that incite to violence. However, the Court should approach 

even these cases with proper scrutiny to prevent undue limitations on freedom of expression – the 

right recognized by the court as constituting one of the essential foundations of a democratic 

society. Despite the fact that interference with such expressions is usually legitimate, the Court 

should still assess whether the repressive measures taken by a state are proportionate. Analysis of 

the practice of the Court suggests that - contrary to the assessment of cases under Article 10 (2)
390

 - 

the Court has not always followed this requirement when examining cases under Article 17.
391
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Lastly, in view of the wide possibilities for restrictions that Article 17 contains, it should be referred 

to only as matter of last resort. In cases where the expression contested might come within the 

public interest, the Court’s practice has increasingly been to opt for assessment of interference 

under Article 10 (2). 

 



 

1.3. Conclusions 

Analysis of the Court’s case-law demonstrates the high significance that the Court grants to the 

right of freedom of expression guaranteed by Article 10 of the Convention. This is first of all 

confirmed by the wide scope that the Court confers on this right. For example, the Court has applied 

the guarantees of Article 10 not only to political but also to commercial and artistic speech.  The 

Court has also emphasized that it is not only the content of expressions but also the form in which 

they are conveyed that is protected. Secondly, the importance conferred on freedom of expression is 

also evident from the Court’s argumentation in judgments, where this right is recognized as intrinsic 

to democracy
392

 - the political model whose values the Convention was designed to maintain and 

promote.
393

 In addition, the Court has also adopted a thorough approach to the notion of 

interference with this right. Thus, it has limited the freedom of States to apply measures that could 

limit freedom of expression without being subject to the Court’s revision. 

Nevertheless, instances might occur when freedom of expression needs to be limited. The Court has 

justified such limitations imposed on this right if the requirements laid down in the second part of 

Article 10, especially the need to prove the necessity of limitations in a democratic society, are 

fulfilled. However, the Court has emphasized on a number of occasions that all limitations on 

freedom of expression should be interpreted narrowly, thus again underlining its importance.  

This principle also relates to limitations on expressions characterized as “hate speech”, if the Court 

has decided that these fall within the scope of Article 10. Such expressions usually incite to 

discrimination against certain groups of people on the basis of their racial, ethnic, or national origin. 

These expressions might also incite violence and hostility towards these groups of people or insult 

their dignity on the basis of their group affiliation.
394

 According to the legitimate aims listed in the 

second part of Article 10, these expressions are usually limited “for the protection of reputation or 

rights of others” or for “the prevention of disorder and crime.” 

                                                 
392

 Handyside v. the United Kingdom, European Court of Human Rights, Judgment of 7 December 1976. Accessible at 

the HUDOC data base: http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en (last visited 19.06.2006) 
393

 Ždanoka v. Latvia, European Court of Human Rights, Judgment of 16 of March 2006, paragraph 98. Accessible at 

HUDOC data base: http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en (last visited 29.06.2006) 
394

 See chapter 1 on terminology, Norwood v. The United Kingdom, European Court of Human Rights, Decision as to 

the admissibility of 16
th

 November, 2004. Accessible at HUDOC data base: 

http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en (last visited 29.06.2006) 



The explanations why the Court has subjected to strict scrutiny also the limitations on expressions 

that incite discrimination or insult the dignity of certain racial or ethnic groups might be found in 

the text of the Convention. As noted earlier, freedom of expression enjoys significant status among 

the other rights of the Convention. At the same time, protection of reputation is only included as 

one of the legitimate aims in limiting freedom of expression in the second part of Article 10, and is 

not recognized as a separate right by itself. Moreover, prohibition of discrimination in the 

Convention system for a long time was a soft right and did not have an independent position in 

comparison with the hard-core right to freedom of expression. However, this situation might change 

in the Court’s case-law, since Additional Protocol 12 of the Convention, which provides for an 

independent right to non-discrimination, recently came into force, so that the Court will have to take 

into account its provisions when it encounters the need to strike a balance between prohibition of 

discrimination and freedom of expression.  

As mentioned above, the Court has been thorough in assessing the legitimacy of limitations on 

freedom of expression guaranteed by Article 10. However, apart from assessing the legitimacy of 

limitations under Article 10 (2), the Court might - on the basis of Article 17 - declare complaints 

about limitations on freedom of expression to be outside the scope of protection of Article 10 and 

thus inadmissible. The Court, and previously the Commission, has applied such an approach to 

“hate speech” expressions on a number of occasions.
395

  

No clear criteria exist as to when the Court would dismiss a case at the admissibility stage and when 

it would prefer to assess justification of interference with freedom of expression under Article 10. 

However, the case law affirms that most vehement expressions and incitement to violence would be 

declared beyond the scope of freedom of expression protected by Article 10.  The fact that 

expressions belong to derogatory remarks expressed in private or concern an issue of general public 

interest is also among the decisive factors. The first are, as a rule, dealt with under Article 17. The 

reasons for such an approach as follows from the case-law have been that such expressions harm the 

dignity and rights of others and also have no value, because they do not relate to issues of public 

interest or in no way contribute to public debate on an issue because of their obviously racist 
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motivation. Yet, the Court has emphasized its exclusive power to decide whether the expressions 

challenged have any value in order to be protected by safeguards embodied in Article 10.
396

  

The Court might also apply Article 17 to “hate speech” expressions on issues that might come 

within public debate. For example, the Court has identified certain types of historical events, to 

deny or challenge which would be declared contrary to the underlying values of the Convention due 

to common knowledge of these events - and the social consequences that the expressions denying 

them might produce. Such expressions include, for example, holocaust denial and attempts to justify 

Nazi policy.
397

 The firm approach of the Court towards these types of statements is understandable 

if one takes into account the consequences of World War II and threats to the new democratic 

institutions posed by a resurgence of totalitarian ideas at the time when the Convention was 

adopted. Moreover, the need to introduce Article 17 was precisely motivated by the concern to 

prevent persons relying on the rights enshrined in the Convention or its Protocols in order to 

attempt to derive the right to conduct what amounts in practice to activities intended to destroy the 

rights or freedoms set forth in the Convention.
398

 Lastly, denial of the holocaust, for example, is not 

only a matter of history or even an issue of suffering inflicted on its victims by expressions denying 

this crime against humanity. It is often used as an instrument in a wider campaign of anti-Semitism 

and incitement to hatred of Jews. 

However, today - fifteen years after the end of the Cold war and collapse of the Soviet Union - it 

would seem appropriate that the Court should adopt a similarly strict approach towards expressions 

denying atrocities made by the communist regime, such as mass killings, deportations, and forced 

movement of certain ethnic groups. Yet, the case-law of the Court suggests that such approach of 

the Court would hardly be applicable to the interpretation of events which might be particularly 

sensitive for some countries, but whose truth is not commonly acknowledged at the European 

level.
399

 Therefore, the Court’s stance towards offences committed under totalitarian communist 
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regimes would most probably be directly linked to recent initiatives in the Council of Europe and 

European Parliament to condemn atrocities committed under communist regimes.
400

  

It would certainly not be proportionate to prohibit all pro-communist speech or expressions 

glorifying communist policy. The case-law illustrates that the Court is against carte blanche 

prohibitions even as regards interpretation of those facts that it has so far taken as granted. The 

approach adopted by the Court is to look at the content and context of expressions in each case 

individually and it will not declare expressions outside the scope of freedom of expression simply 

on the basis of the content itself.
401

 The dissemination of pro-communist ideas could hardly pose a 

threat to democratic institutions of these countries at present, when most of them have become 

members of the European Union, so long as these ideas do not resort to use of violence or any other 

form of rejection of democratic principles. However, as regards the denial of atrocities committed 

by the Communist regime, the Court should on the one hand take into account its well established 

principle that freedom of expression in a democratic society also protects speech that shocks or 

even offends part of society. But on the other hand, it should also consider the suffering inflicted by 

such expressions on victims of these offences, or grant the state a wider margin of appreciation 

when national institutions are better placed to make such assessment. Lastly, the Court should apply 

Article 17 to cases when denial or revision of crimes perpetrated under the Communist regime is 

clearly used as a vehicle for racial defamation and incitement to hatred against certain ethnic 

groups.  

  The Court’s assessment of limitations on expressions under Article 17 has been rather loose and 

has occasionally been criticized. The criticism has mostly related to the fact that the Court does not 

measure the proportionality of sanctions if the complaint is considered under Article 17 and even if 

there might be legitimate grounds to restrict the questions at issue, the sanctions applied might be 

disproportionate.
402

 On the other hand, the Court has been rather cautious in its application of 
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Article 17 and has referred to it only as a matter of exception to cut at the outset expressions which 

obviously have  the purpose of abusing the rights enshrined in the Convention and which are 

intended to destroy the underlying values of the Convention. In cases where the Court had doubts 

whether the expressions questioned have a purpose – or result in actions - contrary to the 

Convention, the Court has chosen to consider the complaint under Article 10 (2) despite the claims 

of respective government representatives to apply Article 17.  

As stated earlier, the Court’s assessment of limitations under Article 10 (2) is very scrupulous. This 

is particularly so in relation to the requirement to prove the necessity of interference with the 

freedom of expression in a democratic society. This is explained by the status of the freedom of 

expression in the overall structure of the Convention and the lack of independent status of those 

rights which the expressions characterized as “hate speech” might violate.  

A very wide scope of protection is granted to media freedom, taking into account the “public 

watchdog” role of the press in a democratic society. The Court has emphasized the right of the 

media to inform the public about issues of public interest and general concern, including such 

controversial matters as racism and xenophobia. The Court has stressed the need to draw a 

distinction between the authors of racist remarks and the journalist who makes a report about them. 

If he has dissociated himself from these expressions, then particularly strong reasons should be 

demonstrated in order to justify measures against the journalist.
403

  

 The wide scope of media protection also relates to the techniques used by journalists to prepare 

their report on an issue. The Court has justified even such methods of reporting that include public 

statements offensive and insulting to part of society, if it is persuaded that the report contributes to 

an issue of great public concern and its purpose is not racist.
404

 The Court has reiterated that 

journalistic freedom also includes a degree of exaggeration and even provocation; moreover, that it 

is not only the content but also the form of expression which is protected by Article 10. However, in 

order to receive this protection journalists should observe professional standards and ethics of 

journalism and act in goodwill, because their reports on these sensitive issues may not only 

contribute to public debate but may also be used as a medium to disseminate racist propaganda.   
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If a complaint is considered under Article 10 (2), the Court is also reluctant to grant States a wide 

margin of appreciation even on issues whose content and social consequences are essentially linked 

to the domestic or national level, such debates about interpreting controversial and vulnerable 

historical events. The reasoning of the Court might best be explained by the concurring opinion of 

judge Jambrek in the case of Lehideux and Isorni v. France in stating that:  

The best protection for democracies against the resurgence of the racist, anti-Semitic and subversive 

doctrines which originated in the totalitarian regimes of national-socialist or communist persuasion 

remains the possibility of engaging in a free critique which reveals the real dangers and the ways to 

forestall them. Democracies, unlike dictatorships, can cope with the sharpest controversies and 

promote what should be the democratic ideal resulting from the European Convention on Human 

Rights.
405

  

However, as noted earlier, historical facts which the Court considers to be commonly acknowledged 

on a European scale amount to an exception, and limitations on expressions denying them has 

traditionally been dealt with at the admissibility stage. As regards limitation of these expressions, 

the Court has referred to the concept of a “democracy capable of defending itself”
406

, since 

expressions such as glorification of Nazi policy are considered to constitute an abuse of rights and 

contradict the underlying values of the Convention.    

The application of Article 10 (2) to expressions challenged in comparison with decisions under 

Article17 certainly includes much detailed analysis as regards the need for interference and thus 

creates stronger safeguards for the right to freedom of expression. However, the case-law and 

dissenting opinions of judges in these cases indicate that occasionally the majority of the Court 

disregards assessing the suffering inflicted by “hate speech” expressions on its targets. Therefore, in 

those cases where the social consequences of these expressions can clearly be better assessed by 

national courts, a possibility to grant a wider margin of appreciation to States should be thoroughly 

considered. 
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2. European Commission against Racism and Intolerance (ECRI) 

The ECRI is a mechanism within the CE which plays a major role in the struggle against racism and 

intolerance in their various aspects, including the elaboration of guidelines to constrain speech 

inciting hatred and discrimination. It was established following a decision of the 1
st
 Summit of 

Heads of State and Government of the CE, held in Vienna in October 1993. According to its 

Statute
407

, which the Committee of Ministers renewed in 2002, the ECRI is an independent human 

rights monitoring body on racism and racial discrimination whose specific task is to combat racism, 

xenophobia, anti-Semitism, and intolerance at the level of greater Europe. “ECRI action covers all 

necessary measures to combat violence, discrimination and prejudice faced by persons or groups of 

persons, notably on grounds of “race”, colour, language, religion, nationality and national or ethnic 

origin.”
408

 Thus, compared to the ECHR and its supervisory system, which covers most civil and 

political rights as well as some economic rights, the ECRI focuses on different aspects of non-

discrimination in the enjoyment of those rights and more general trends of racism.  

The way the ECRI operates is very different from the Convention system. The major distinction is 

that it is not a court institution. It cannot make decisions on individual complaints and its 

recommendations to States are not legally binding.  It is also not based on a treaty. Moreover, in its 

activities the Commission uses not only legal tools, but also employs a comprehensive approach to 

combating various forms of racism and racial discrimination, including proposals for adequate 

measures at policy level, and educational initiatives. But some similarities exist in its work with UN 

human rights treaty monitoring bodies. For example, one of the primary methods that the ECRI uses 

to monitor the phenomena of racism and racial discrimination in all Member States of the CE is 

preparation of reports every four to five years on the situation in each country and the elaboration of 

recommendations on the basis of the analysis contained in those reports. The report is later made 

public, unless the government in question is expressly against publication. Compared to the 

European Court of Human Rights, which considers individual cases on alleged violations of the 

ECHR, the advantage of the ECRI is its preventive character and holistic approach to the 

phenomenon of racism. It can analyze the situation in a country and point to shortcomings in 
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legislation, policy and practice prior to the violation. Furthermore, the Commission can address 

more general problems within the system rather than focusing on individual situations. For instance, 

it makes annual reports which highlight the most common problems and trends in all CE Member 

States as regards the phenomena of racism and racial discrimination. 

Another aspect of the ECRI programme focuses on general themes which are of particular relevance 

for fighting racism and intolerance. For instance, in 2005 the ECRI adopted a Declaration 

condemning the increasing use of racist, anti-Semitism, and xenophobic arguments in political 

discourse, including by mainstream political parties.
409

 The Declaration expresses concern that the 

use of racist, anti-Semitic, and xenophobic political discourse is no longer confined to extremist 

political parties and that this development might lead to legitimisation of this type of discourse. It 

recalls Europe’s history, which shows that political discourse promoting prejudice and hatred 

against certain minority groups considerably threatens social peace and leads to suffering for entire 

populations. The Declaration calls on political parties and national parliaments to adopt a number of 

measures, including self-regulatory measures, and effective implementation of criminal law to 

reduce racist and xenophobic expressions in political discourse. The ECRI’s work on general 

themes also includes adoption of General Policy Recommendations. These Recommendations serve 

as guidelines for policy-makers when they elaborate national policies and legal frameworks. The 

last aspect of the ECRI programme of action, which will not be examined separately in this analysis 

due to its broad nature, is relations with civil society. It includes a wide variety of sets of measures 

such as organization of round tables and meetings with NGOs, thematic seminars with national 

specialised bodies and government officials, and educational campaigns through the media.  

I will start with analysis of relevant General Policy Recommendations and continue with some 

general conclusions from ECRI country reports, which illustrate areas where countries experience 

most problems as far as concerns suppression of hate speech.  
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2.1. General Policy Recommendations 

As noted above, the ECRI Recommendations include, inter alia, a valuable source of principles 

which States can transform in their legal acts, when they design their anti-racism policy. So far, the 

ECRI has adopted nine Recommendations.
410

 This analysis focuses only on those recommendations 

that are of particular importance for developing legal tools and approaches to limit hate speech. The 

principle documents there are General Policy Recommendation No 1 on “Combating racism, 

xenophobia, anti-Semitism and intolerance” and General Policy Recommendation No 7 on 

“National legislation to combat racism and racial discrimination”. However, for particular instances 

of hate speech, such as for combating dissemination of racist, xenophobic, and anti-Semitic material 

via Internet, I will discuss Recommendation No 6. I will also quote the latest, Recommendation No 

9, “The fight against anti-Semitism”
411

 as far as it contains specific measures to restrict speech 

inciting hatred and discrimination against Jews.  

The first ECRI General Policy Recommendation, adopted on 4 October 1996, sets a number of 

principles and proposes concrete measures concerning law, judicial remedies, and policies in a 

number of areas. The Recommendation emphasizes a need for a comprehensive approach to 

effectively counter racism, xenophobia, anti-Semitism, and intolerance. While it recognizes the fact 

that legal measures alone cannot counter these acts, the Recommendation acknowledges the 

importance of legal measures in action against racism and intolerance. As far as concerns 

restrictions on speech inciting to hatred, the Recommendation requires categorization as a criminal 

offence of various forms of expressions, “…including the electronic media, inciting to hatred, 

discrimination or violence against racial, ethnic, national or religious groups or against their 

members on the grounds that they belong to such a group.”
412

 Moreover, the Recommendation 

obliges application of criminal sanctions not only to expressions per se, but also to the production, 
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distribution, and storage for distribution of the material in question. Another important principle 

established in the document and strengthened in subsequent recommendations
413

 and ECRI country 

reports
414

 advocates taking specifically into account the racist or xenophobic motives of the 

offender. For instance, in some situations the victims of hate speech use so called anti-defamation 

laws in order to initiate a prosecution against those who express statements inciting hate. The 

authorities should take into account racist motivation both when they are considering the legal basis 

for launching prosecutions as well as when deciding on applicable sanctions. The principles laid 

down in this first Recommendation were further elaborated in General Policy Recommendation No 

7, which deals explicitly with legal measures.  

This Recommendation contains a comprehensive set of measures which the national authorities are 

recommended to include in their legal framework on anti-discrimination. It encompasses necessary 

instruments at all levels of law. The Recommendation starts with guarantees of the right to equality 

and non-discrimination at the constitutional level and continues with the necessity to declare certain 

acts as offences under criminal law and to provide adequate remedies for victims of discrimination, 

including the possibility to claim financial compensation under civil law. The Recommendation 

prohibits incitement to hatred and discrimination only on such grounds as racial, ethnic, or national 

origin, or religious affiliation. Thus it leaves out from its scope such groups as sexual minorities. In 

order to cover additional grounds might involve amending the Statute of the ECRI, which mentions 

fight against racism, racial discrimination, xenophobia, anti-Semitism, and intolerance as its 

institutional aim.
415

 However, the ECRI might also have considered including other groups within 

its scope, at least when the Commission is implementing its activities focusing on specific 

countries, such as preparation of country reports and relations with civil society. The legal ground 

for this might be to interpret broadly the notion of “intolerance”, whose suppression is among the 

tasks entrusted to this institution. If evident and persistent acts of hatred against some minority 

group are not prevented at the initial stage, then a strong probability arises that in the longer term 

the atmosphere of intolerance will comprise also those groups, which are the primary focus of ECRI 

activity.  
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The Recommendation - in line with the mandate of the ECRI - focuses on various aspects of non-

discrimination and does not deal specifically with the hate speech issue. However, Paragraph 6 of 

the Recommendation refers expressly to inciting another person to discriminate and announcing the 

intention to discriminate as the form of discrimination. While the ECHR prohibits discrimination 

against persons on various grounds and the application of Convention in practice has affirmed that 

restrictions on expressions inciting to discrimination are legitimate,
416

 the link between actual 

discrimination and incitement to discriminate has not been so clearly expressed in the Convention. 

When certain acts of discrimination are outlawed it would be appropriate also to prohibit direct and 

concrete incitement to such acts, which seems to be the aim of the Recommendation. The 

Explanatory Memorandum of the Recommendation declares that: “The announced intention to 

discriminate should be considered as discrimination, even in the absence of a specific victim. For 

instance, an employment advertisement indicating that Roma/Gypsies need not apply should fall 

within the scope of the legislation, even if no Roma/Gypsy has actually applied.”
417

 However, to 

label as a form of discrimination broader discussions on the issue of discrimination would 

jeopardize the right to freedom of expression. Thus, a distinction should be made between debates 

and expression of different views on this subject, and calls for specific discriminatory measures to 

be taken. 

Furthermore, the Recommendation includes a number of clauses that regulate precisely the 

applicable restrictions on hate speech. It requires that there should be a possibility according to the 

Constitution to limit the right to the freedom of expression. In order not to limit this right 

disproportionately, the Recommendation emphasizes that restrictions on freedom of expression 

should be in accordance with the ECHR. The Recommendation also requires that there exist 

effective remedies in civil law, which allow victims of prohibited acts, including those who have 

suffered harm from hate speech, to claim just satisfaction for the harm inflicted as a result of 

unlawful acts. As regards measures necessary for adoption in relation to criminal law, the 

Recommendation - compared to the first Recommendation - makes a detailed list of forms of hate 
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speech, which should be declared offences when committed intentionally. It requires that national 

authorities provide criminal penalties for the following acts: 

a) public incitement to violence, hatred or discrimination,  

b) public insults and defamation, or  

c) threats against a person or a grouping of persons on the grounds of their race, colour, language, 

religion, nationality, or national or ethnic origin;  

d) the public expression, with a racist aim, of an ideology which claims the superiority of, or which 

depreciates or denigrates, a grouping of persons on the grounds of their race, colour, language, 

religion, nationality, or national or ethnic origin;  

e) the public denial, trivialisation, justification or condoning, with a racist aim, of crimes of 

genocide, crimes against humanity, or war crimes.
418

 

The list of acts enumerated is a very wide one. Although the Recommendation includes inter alia a 

requirement that sanctions applicable to these offences should be not only effective but also 

proportionate, an obligation to declare all these types of expressions as offences might in itself raise 

the issue of proportionality, because of the serious character of criminal penalties and their chilling 

effect on the enjoyment of the right to the freedom of expression. This concern especially involves 

the last category of expressions, which might restrict public debate on controversial historical 

events.   

A number of counterbalancing elements included in the Recommendation, apparently in order to 

avoid unbalanced limitations on freedom of expression. Firstly, the Recommendation applies only 

to those pertinent expressions that are made in public. Thus it contains safeguards against undue 

limitations on freedom of expression and intrusion within the private life of citizens. However, the 

case-law of human rights treaties monitoring bodies indicate that it is often hard to make a 

distinction between private and public communication and that grey areas exist between the public 

and private realm.
419

 Therefore, the precise nature of expression should be considered on the basis 

of the circumstances of each case. Primary factors that allow a distinction to be drawn include the 

intent of the individual expressing racist ideas and obvious reasons to be aware that the message is 
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expressed in an environment where it could be heard by other persons. As regards division between 

the public and private nature of expressions communicated in the Internet environment, the 

Explanatory Report to the Additional Protocol to the Convention on Cyber-crime,
420

 concerning the 

criminalisation of acts of a racist and xenophobic nature committed through computer systems, 

refers to a number of objective factors that might help to establish the intent of the sender. It 

mentions such factors as the content of the message, the technology used, applied security 

measures, and the context in which the message is sent. Furthermore, “…Where such messages are 

sent at the same time to more than one recipient, the number of the receivers and the nature of the 

relationship between the sender and the receiver/s is a factor to determine whether such a 

communication may be considered as private.”
421

 For example, the exchange of racist material in 

chat rooms and posting xenophobic material in discussion fora are considered as forms of public 

communication, because the material is accessible to any person.     

Secondly, in order to bring an accusation against somebody such expressions should be expressed 

intentionally. Furthermore, the relevant provision emphasizes the need for existence of a racist aim 

as a condition for applying criminal penalties to those publicly expressing ideologies based on racial 

superiority or denying genocide or crimes against humanity. Thus, the Recommendation makes it 

possible to assess each individual case, the real interests pursued by the individuals concerned, and 

does not limit such expressions just to the basis of their content. This is in contrast with Article 4 of 

ICERD, which obliges States to declare an offence punishable by law any expression of ideas based 

on racial superiority as such.  

The approach to limitations set up in Recommendation No 7 is maintained in subsequent 

Recommendation No 9 on “The fight against anti-Semitism”, which requires the criminalisation of 

the same expressions but is directed particularly against anti-Semitic statements. It also refers to the 

elements of intention and the public nature of expressions as well as anti-Semitic aim as regards the 

last two categories of expressions, namely, the expression of ideologies that denigrate a grouping of 

persons on the grounds of their Jewish identity or origin, and denial or trivialisation of genocide and 

other crimes mentioned in Recommendation No 7. However, there is an exception as regards one 
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specific crime, that is, denial, trivialisation or justification of the Shoah
422

 (‘holocaust’), where the 

presence of an anti-Semitic aim is not required, while the elements of intention and the public 

nature of such expressions are maintained. The specific attitude to the holocaust is understandable if 

one takes into account the horrific nature of this crime and the fact that it constitutes one of the 

modern forms of anti-Semitism and incitement to discrimination against Jews. The particular 

attitude to holocaust-denial is also emphasized by the European Court of Human Rights
423

 and the 

Human Rights Committee
424

. Furthermore, a number of CE member-states have made expressions 

denying the holocaust a crime at national level.
425

 Thus there has been widespread acceptance that 

the existence of the holocaust was a historical fact. Therefore statements challenging or denying this 

historical event per se would be outside the scope of the freedom of expression, as their only 

purpose is to insult the feelings of Jews and to incite hatred and discrimination against this group. 

At the same time, there is concern that a broadly-worded restriction on freedom of expression might 

inhibits free academic debate on detailed aspects of this historical tragedy, such as the scale of the 

holocaust or the knowledge and involvement of the German nation in this Nazi policy. Therefore, 

each case should be assessed individually despite the general wording in which this offence has 

been formulated in the Recommendation. It is not only the content, but also the aim of the person 

expressing such statements as well as the context within which they have been uttered, which 

should be taken into account in deciding whether there is sufficient ground for applying restrictions.   

   Recommendation No 6 focuses on specific aspects of suppression of dissemination of racist, 

xenophobic, and anti-Semitic material via the Internet. It further develops the principle already 

established in the first recommendation that restrictions on racist and other illegal expressions 

should include the electronic media. Thus the Recommendation requires that relevant national 

legislation should also apply to racist, xenophobic, and anti-Semitic offences committed via the 

Internet. The preamble of the Recommendation also refers to other initiatives taken in this field at 
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United Nations and European level, namely the draft Convention on Cyber-crime
426

 and the 

Political Declaration adopted by the Member States of the CE at the closing session of the European 

Conference against racism,
427

where the States committed themselves to combat all forms of 

expression inciting racial hatred and act against dissemination of such material, in particular on the 

Internet.       

The Recommendation emphasizes the two principal problems related to suppressing illegal content 

on the Internet. It acknowledges the trans-national nature of the Internet and the need for solutions 

at international level to combat incitement to racial hatred through computer systems. Therefore, it 

recommends Member States to take measures strengthening international co-operation between law 

enforcement authorities in order to take more efficient action against dissemination of illegal 

content via the Internet.
428

 The problem of determining responsibility for dissemination of racist 

material is another specific issue related to the Internet environment. In this regard, the 

Recommendation does not provide any precise guidelines, but only advises States to clarify the 

responsibility of all parties involved: the content host, the content provider, and the site publisher. 

The document also encourages adoption of self-regulatory measures by the Internet industry, such 

as codes of conduct and software filtering.  

The latest development on this issue within the CE is the adoption of an Additional Protocol to the 

Convention on Cyber-crime, which deals with criminalisation of acts of a racist and xenophobic 

nature committed through computer systems.
429

 The ECRI has constantly urged States to ratify both 

the Convention and its Additional Protocol.
430

 The Additional Protocol emphasizes the need to 

harmonize substantive law provisions concerning the fight against racist and xenophobic 
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propaganda and defines a list of acts of communication through computer systems which should be 

declared criminal offences. These acts are in principle the same ones as contained in ECRI General 

Recommendation No 7. However, the Additional Protocol - unlike Recommendation No 7 - offers a 

more balanced approach and more safeguards to freedom of expression by permitting States to enter 

reservations as regards application of criminal liability to certain conduct. For example, States 

might provide other effective remedies instead of applying criminal sanctions to conduct which 

makes available to the public through computer systems “racist and xenophobic material”
431

 which 

advocates or incites discrimination that is not associated with hatred or violence. As regards the 

problem of responsibility, the Protocol - in the same way as Recommendation No 7 - emphasizes 

the intentional character of the offences in order to apply criminal liability. Therefore, for example, 

service providers cannot be held criminally liable just on the basis that they hosted a website 

containing outlawed material. “Moreover, a service provider is not required to monitor conduct to 

avoid criminal liability.”
432

     

 

2.2. Country Reports 

ECRI country reports, as noted above, focus on analysis of the situation as regards racism and 

intolerance in all CE Member States and makes suggestions as to how to tackle the problems 

identified. Assessment of the situation is based not only on evaluation of legal frameworks, but 

includes a wide variety of areas such as analysis of social attitudes and policies adopted or 

exploration of motives explaining increasing trends in racism. As far as legal measures are 

concerned, the ECRI analyses the situation and elaborates its proposals both on the basis of its 

General Policy Recommendations and similar initiatives taken at the European and universal level. 

For example, it constantly draws attention of States to the importance of ratifying Protocol No 12 to 

the ECHR and the above-mentioned CE Convention on Cyber-crime and its Additional Protocol.  
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This thesis concentrates predominantly on those elements of ECRI reports which concern 

evaluation of pertinent legislation and practice as regards the issue of suppression of hate speech. It 

would not be feasible to analyse all reports, nor indeed is that necessary for the purposes of this 

thesis, since the intention is to present main findings and concerns addressed by the ECRI as 

regards effective suppression of hate speech at national level. Furthermore, at the introduction of 

each report the ECRI makes a short executive summary, where the principle problems established 

in the previous report on state are addressed. As sample case studies, I have chosen to analyze 

reports on six countries. The decisive factor in order to analyse reports on Denmark, Italy, and the 

Russian Federation was the fact that these are among the latest reports issued by the ECRI and they 

illustrate recent trends in the Committee’s practice. Moreover, for the last two countries expressions 

inciting hatred were included among those specific issues that the Committee examines in more 

depth. Analysis of country reports of all three Baltic States is explained by the fact that one of the 

principal aims of this thesis is to discuss the Latvian legal framework and practice in light of 

international standards as regards the balance between freedom of expression and restrictions on 

hate speech. Analysis of Estonia and Lithuania is of special interest because their situation is similar 

to the Latvian one in many aspects, including the heritage of the post-totalitarian period and 

development of adequate legal tools and practice to effectively fight speech inciting hatred, while 

maintaining safeguards for the right to freedom of expression.             

The first problem identified in almost all ECRI country reports is a lack of adequate enforcement of 

pertinent legal measures outlawing hate speech.
433

 The authorities are reluctant to initiate 

proceedings as regards reported incidents of hate speech, and even if persons are charged with an 

offence, subsequently the charges are frequently terminated. In some cases the offenders are 

convicted with only a minor punishment, such as a fine. ECRI reports identify a number of reasons 

for such state of affairs. The main ones include unawareness among law enforcement officials of the 

seriousness of racist crimes. Occasionally, there is also a problem of knowledge among those 

involved in the criminal justice system as to how to apply the relevant provisions of the Criminal 

law and lack of understanding of what is to be considered racist.
434

 As the result of such practice by 

law enforcement authorities, the victims of hate speech often feel discouraged to report on pertinent 
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cases. One way to improve the situation can be the existing practice in Denmark, where the Director 

of public prosecutions is notified of all complaints regarding hate speech and thus he makes the 

final decision whether substantial grounds exist to bring charges for violation of the relevant 

provisions of the Criminal Code.   

There are also difficulties in ensuring the presence of evidence of racist intent in distributing racist 

or xenophobic material. National law provisions in most countries require the proof of racist intent 

in expressing racially discriminatory ideas or spreading hatred. The General Policy 

Recommendations of the ECRI also include the intentional character of conduct as a precondition to 

applying criminal sanctions to those responsible. Another reason has been the concern of authorities 

on the probable violation of the right to freedom of expression or the very high status attributed to 

this right among other basic rights in national legal systems of some countries.
435

 Lastly, the lack of 

alternative sanctions to those involving very serious consequences has been mentioned among the 

factors explaining why authorities are reluctant to initiate proceedings. For example, in the Third 

report on the Russian Federation, the ECRI stated that criminal law provisions aimed at combating 

racially motivated speech in the media should be reviewed and complemented in the light of 

experience, because the “…only possible sanction is the mere closure of the media concerned after 

a certain number of official warnings. This cumbersome procedure and its serious consequences do 

not encourage police and prosecutors to introduce action against media on the ground of racist 

statements.”
436

 Therefore, the ECRI suggests introduction of a wider range of penalties aimed at 

those responsible for hate speech in the media, allowing judges to choose the most appropriate 

sentence. At the same time, the Commission has expressed concern
437

 as regards those country 

situations where existing sanctions are too insignificant to have a deterrent effect and the practice of 

their application does not take fully into account the gravity of hate crimes.
438
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The ECRI has focused not only on necessary limitations to suppressing hate speech, but has also 

expressed concerns where laws contain or have been applied by authorities in a manner placing far-

reaching and disproportionate limitations on freedom of expression.
439

 The Committee in this 

regard has urged States to respect the guarantees provided for freedom of expression in Article 10 

ECHR. However, in other situations countries have rejected criticisms expressed by the ECRI as 

regards reluctance to prosecute hate speech by stating their obligation to respect the right to 

freedom of expression as guaranteed by the ECHR. They also quote the case-law of the European 

Court of Human Rights in interpreting Article 10 ECHR, which has acknowledged that freedom of 

expression “…is applicable not only to information or ideas that are favourably received or 

regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb. 

Exceptions to this freedom must be construed strictly, and the need for any restrictions must be 

established convincingly.”
440

 Some tension between the ECHR and ECRI General Policy 

recommendations seems to be inevitable, since the Convention does not recognize as a right per se 

protection against incitement to racism and discrimination, while the European Court of Human 

Rights has attributed very broad scope to the right to freedom of expression in its practice. At the 

same time, the Court has justified as a rule the restrictions imposed by authorities on disseminators 

of hate speech either under the second part of Article 10 or under Article 17 as regards the most 

violent and repugnant manifestations of racial hatred. The exceptions in the Court’s case-law in 

favour of freedom of expression have involved situations that concern the important role of the 

media in informing society about issues of public concern, including the spreading of racism within 

society,
441

 as well as debates on complex and sensitive historical events, whose truth has not been 

commonly acknowledged.
442
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The second principal problem identified in reports is the increase of racist statements in the media 

and in political discourse. Racist and xenophobic statements have transcended marginal extremist 

parties and become widespread among mainstream political groups. Manifestations of racism are 

also more frequently apparent in media focusing on a broader audience. Concern that such trend can 

lead to the legitimization and trivialization of expressions inciting racial hatred and discrimination 

was also expressed in the above-mentioned Declaration recently adopted by the ECRI, which 

focuses particularly on this issue.
443

 The ECRI has also conducted research on this subject, which 

shows that it is a common problem both in Western Europe and in post-authoritarian countries of 

Eastern Europe. The most common reasons for politicians to refer to populist and racist slogans, 

especially during pre-election campaigns, are to obtain the support of the majority of the population, 

where prejudices against certain minority groups are deeply embedded. The two groups suffering 

from such prejudice in almost all the States examined are Jews and Roma. In Western Europe, too, 

islamophobia and negative stereotypes against Muslims are widespread, while in Eastern Europe 

among the main targets of such expressions are so called “visible minorities”, which differ visually 

from the majority of population. The possibility to weaken existing stereotypes and prejudices is 

complicated by the fact that in many countries the majority of the population in principle does not 

have personal contact with representatives of these vulnerable minority groups, while the media as 

well as the public statements of politicians are the main sources that form public opinion on this 

issue. 

 The importance of political speech in a democratic society and parliamentary immunity against 

prosecutions of members of parliament for speech expressed during political debates also requires 

elaboration of very careful solutions in this sensitive area. Measures aimed at protection against 

expressions inciting racial hatred and discrimination should not undermine the right to freedom of 

expression and should contain safeguards against the arbitrary use of relevant provisions to silence 

members of opposition parties. While the possibility to apply sanctions in certain cases to deputies 

should also exist, the emphasis should lie on self-regulatory measures, such as codes of conduct, 

which are adopted by many Parliaments. Another essential tool is the challenge of racist statements 

promoted by some political groups through political debate and the clearly-stated condemnation of 
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expressions inciting racial prejudice and hostility by mainstream political parties. In this regard, the 

ECRI quotes in its reports the Charter of European Political Parties for a Non-Racist Society, 

which was adopted in 1998 and is signed by various political parties of the Member States of the 

European Union as well as political groups of the EU Parliament.
444

 The Charter acknowledges the 

importance of the right to free and uninhibited political debate, but it also stresses that this right is 

not absolute in view of the equally fundamental right to be protected against racial discrimination. 

“…Therefore political freedoms cannot be allowed to be abused to exploit, cause or initiate 

prejudice on the grounds of race, colour, ethnic origin or nationality or for the purpose of seeking to 

gain the sympathy of the electorate for prejudice on such grounds.”
445

 The Charter emphasizes the 

special responsibility of political parties in defending the basic principles of a democratic society 

and formulates certain principles of good practices, which the signatories of the Charter commit 

themselves to respect. Among these principles is the obligation to refuse to publish or to endorse 

views that stir up prejudices, hostility, or division between people of different ethnic origins or 

religious beliefs. The signatories not only pledge to deal firmly with any racist sentiments within 

their own ranks but also to refrain from cooperation with any political party that incites racial or 

ethnic prejudices and racial hatred. Lastly, the parties commit themselves to stimulate recruitment 

of candidates from ethnic and religious minority groups for membership in order to represent these 

groups in the political process and reflect all groups of society. There are many signatories to the 

Charter, which hopefully will uphold its implementation and will encourage even more political 

parties, especially from the new EU Member States
446

, to adhere to the principles and practice 

contained in the document. Such international initiatives, together with criticism expressed by the 

public and NGO’s at the domestic level, is an effective way to marginalize those expressing racist 

statements in political discourse, since mainstream political parties and politicians are usually 

disinclined to be labelled as racist. Such recommendatory measures also maintain the necessary 

balance for the existence of free political debate. The option to apply criminal sanctions should be 

left only for the most radical forms of hate speech within the political discourse, as for example 

where there has been direct incitement to violence against a certain social group.    
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The ECRI reports also highlight specific manifestations of hate speech and problems with 

effectively combating such speech experienced in some countries. For instance, in Italy 

manifestations of incitement to hatred frequently appear during sporting events, especially in 

football stadiums. None of the three Baltic States has provisions in its criminal law that a racist 

motive for an offence is an aggravating circumstance, which should be taken into account when the 

judge decides on the applicable penalty. Minor shortcomings also exist in the legislative framework 

of a number of other countries. However, the principal problem as stated above is the passive 

enforcement of the respective provisions in practice.  



 

3. Comparison between European Court of Human Rights and European Commission against 

Racism and Intolerance 

There is a legal basis and evidence of co-operation between the different European human rights 

bodies in the area of freedom of expression and the right to equality and non-discrimination. As 

stated earlier, the Statute of the ECRI itself refers to the Convention and the case-law of the 

European Court of Human Rights as an element to be taken into account in the work of the 

Commission.
447

 The ECRI has also emphasized in its country reports the need to respect guarantees 

of the right to freedom of expression as laid down by Article 10 ECHR, when it had faced allegedly 

disproportionate restrictions on freedom of expression as the result of arbitrary application of legal 

norms prohibiting incitement to hate speech and discrimination.
448

 Moreover, the Commission has 

constantly urged States to ratify Additional Protocol 12 to the ECHR, among other relevant 

instruments, to combat racial discrimination.  The European Court of Human Rights has 

occasionally quoted the standards elaborated by ECRI General Policy Recommendations, including 

those cases concerning limitations on statements classified by domestic courts as “hate speech”.
449

 

The ECRI General Policy Recommendations have frequently been invoked before the Court by 

applicants as well.
450

 

Both mechanisms feature elements that make them complementary in combating racial 

discrimination, including the dissemination of speech inciting discrimination against certain 

minority groups. The Court’s decisions are legally binding and offer a direct remedy for victims of 

racial discrimination if adequate solutions in national law cannot be found. While the ECHR in the 

past has not included sufficient safeguards for those who have suffered from discrimination, the 

situation should improve after Protocol No 12 entered into force. However, the Convention 
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apparently would still not cover victims of those racially defamatory remarks that cannot be 

regarded as discriminatory. While the Court would justify measures applied by authorities to restrict 

racially defamatory hate speech,
451

 there is no positive obligation within the ECHR system to 

suppress such expressions. In this regard, a valuable source that addresses these inadequacies 

consists of the detailed legal standards elaborated by ECRI General Policy Recommendations. The 

Recommendations encompass various forms of manifestations of racism, racial discrimination, 

intolerance, and xenophobia which States are requested to outlaw. Despite the fact that these 

recommendations are not legally binding, the ECRI monitors their implementation through 

examination of country situations and drawing Country reports. Public criticism expressed in 

reports as regards, inter alia, the weaknesses in enforcing recommendations, is among the factors 

fostering an attitude in authorities towards improving the situation. Thus, the Recommendations 

while primarily addressed to States, strengthen the legal protection and remedies available to 

individual victims of hate speech at the domestic level. State institutions do care about their public 

image on such sensitive issues as racism. This is evidenced by the fact that authorities have added a 

comprehensive list of comments to ECRI reports, which challenge the findings of the Commission. 

However, some differences exist between the ECRI and the European Court of Human Rights 

concerning standards formulated as regards striking a balance between the right to freedom of 

expression and prohibition of hate speech. However, these differences are inevitable in view of the 

mandate of both institutions, the aims underlying their establishment, as well as the ways in which 

they operate. The ECHR - with the Court as its supervisory mechanism - was established in 1950 to 

strengthen the democratic values and realization of fundamental freedoms in CE Member States. 

The maintenance of human rights was regarded by States as a foundation of justice and peace
452

 and 

aimed to prevent a resurgence of totalitarian regimes and crimes against humanity which led Europe 

to the Second World War. The ECHR - compared to the ECRI and other European initiatives - is so 

far the only legally binding instrument with an advanced supervisory mechanism, namely the 

European Court of Human Rights. This mechanism has proved to be highly efficient in ensuring 

human rights in Europe. The Court through its case-law has developed the standards of the 

Convention in line with social developments and progressive implementation of human rights, 
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making the ECHR “a living instrument”. Unlike the ECRI and other human rights protection 

initiatives developed in Europe, the Convention has also been much closer to, and well known 

among, the peoples of Europe, because of its individual complaints procedure. Other initiatives 

taken at the European level were predominantly of a recommendatory character or were based on 

country reports or some similar monitoring system, not directly entitling individual to effective 

remedies in case of violation. The Charter of Fundamental Rights adopted in 2000 by the EU might 

have a similar effect as the Convention in the future in relation to EU Member States. However, 

such a development depends on many factors, including whether it will be incorporated in the 

Constitution of the EU or will acquire a legally binding character in some other form. Discussion 

about the interrelationship between the Charter and the ECHR, as well as their supervisory 

mechanisms, is a complex issue, since a concern exists that the increasing role of the European 

Court of Justice in human rights issues might undermine the authority of the European Court of 

Human Rights and weaken human rights implementation within the CE. 

While so far the human rights protection system based on the ECHR and the Court has been 

generally highly effective, the Convention also contains many weaknesses, especially as regards 

guarantees of the right to equality and non-discrimination. The ECHR has focused predominantly 

on guarantees of civil and political rights and has included only some economic and social rights 

within its scope. Unlike in the UDHR
453

, adopted just before elaboration of the text of the 

Convention and quoted in the Preamble of the ECHR, the Convention contains no explicit clause 

prohibiting incitement to racial discrimination. Furthermore, the non-discrimination provision, 

Article 14, has been very weak compared to the equality and non-discrimination clauses in other 

human rights instruments.
454

 It has related to situations of discrimination merely as regards the 

enjoyment of rights guaranteed by the ECHR. Moreover, the possibility to invoke Article 14 

independently of the Court’s findings as regards violation of other rights of the Convention has 

developed only later through the case-law of the Court. However, this inadequacy within the ECHR 
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has been removed by the adoption of Additional Protocol No 12 to the Convention,
455

 which widens 

the scope of Article 14 by introducing an independent self-standing right for non-discrimination 

within the Convention system. 

The ECRI, as noted earlier, was established only in 1993 with a specific mandate to combat racism, 

xenophobia, and intolerance. As a result of growing tendencies of racism, xenophobia, and anti-

Semitism throughout Europe in the 90s, similar initiatives have been developed both within the 

EU
456

 and the OSCE
457

. Taking into account that different manifestations of discrimination was 

exactly the core of the ECRI mandate, the Commission could certainly advance more progress in 

elaborating respective legal standards as regards limitations on speech inciting discrimination and 

hatred against the groups coming within its mandate. The advantage of the ECRI as far as concerns 

suppressing racism and hate speech has also been its comprehensive approach, which entitles the 

Commission to work not only with legal tools, but also to analyze and to suggest policy and 

educational measures to combat the phenomenon of racism and prejudice against certain social 

groups. The holistic approach to this issue and analysis of country situations has also allowed the 

ECRI to identify problems and recommend solutions in the early phase of conflict development, 

while the European Court of Human Rights could in principle only attempt to redress a situation 

after violation of basic rights has occurred.  

The potential for conflict between the two bodies in striking a balance between the different 

pertinent rights involved lies in their diverse approach to these rights. The ECHR, as noted above, 

does not specifically impose the obligation to prohibit speech inciting hatred and racial 

discrimination. The European Court of Human Rights has established wide guarantees for the right 

to freedom of expression and has only examined hate speech cases by assessing the legitimacy of 

restrictions imposed on freedom of expression. The ECRI, however, has elaborated detailed rules 

advocating inter alia imposition of criminal sanctions on expressions inciting racial hatred, 

                                                 
455

 Additional Protocol No 12 entered into force on 1 April 2005, but has been ratified so far only by fourteen CE 

Member States. The text of the Protocol and the list of ratifications is accessible at:  
http://assembly.coe.int/Mainf.asp?link=/Documents/AdoptedText/ta06/Eres1481.htm  
 (last visited 11.08.2006).  
456

 The Council of the European Union established in 1997 the European Monitoring Centre on Racism and Xenophobia 

(EUMC). More information about the activities of the EUMC are accessible on the web-site of the Centre: 

http://eumc.eu.int/eumc/index.php?fuseaction=content.dsp_cat_content&catid=2 (last visited 12.08.2006)  
457

 The issues of tolerance and non-discrimination are within the activities of the OSCE Office for Democratic 

Institutions and Human Rights. In 2004 the OSCE Chairman-in-Office (CiO) also appointed three Personal 

Representatives to promote greater tolerance and combat racism, xenophobia and discrimination across the OSCE 

region. The appointments were extended by the CiO in 2005 and in 2006.   



discrimination, anti-Semitism and intolerance. The specific aspects of these rules - in view of their 

broad formulation and taking into account the serious impact of criminal sanctions on freedom of 

expression - in theory might contradict the case-law of the European Court of Human Rights under 

Article 10. For example, the Danish government has actually stated the need to observe the 

standards established by the Court as regards the right to freedom of expression as the basis for 

rejecting criticism expressed by the Commission about insufficient enforcement of relevant 

provisions of national law criminalising incitement to hatred and discrimination. Furthermore, 

unlike the judgments of the Court, ECRI standards are not legally binding. Thus, the Commission 

can elaborate further-reaching rules and principles than the Court, which has to abide by the 

consensus prevailing in the majority of Member States of the CE.  

Despite the considerations expressed above, there is a basis for presuming that both institutions will 

enhance rather than weaken the authority of the regional human rights system and the effectiveness 

of the fight against various forms of racial discrimination, while also ensuring necessary safeguards 

for the right to freedom of expression. One can expect that in view of a growing awareness in 

Europe of the need to enhance guarantees for the right to equality and non-discrimination as well as 

adoption of Additional Protocol No12 to the Convention, the Court will consider with particular 

scrutiny complaints about discrimination, including those experienced by speech inciting such 

action. The ECRI standards on this issue could serve as a good source of reference for the Court on 

this issue. These rules, while advocating the penalisation of hate speech, also contain 

counterbalancing elements, such as the need to prove the intentional character and public nature of 

statements uttered, prior to applying sanctions. Moreover, the reluctance of the ECRI to accept 

ambiguous limitations on freedom of expression has also been illustrated in its practice.
458

 Taking 

into account the balanced approach of the Commission to the issue of prohibition of hate speech, 

and recent developments in Convention mechanisms concerning guarantees for non-discrimination, 

there is little likelihood that existing differences could lead to open conflict between the two 

mechanisms and undermine efforts at regional level to enhance implementation of all the different 

rights involved. 
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Chapter IV 

United Nations and European standards compared 

As mentioned previously there are a number of initiatives at UN and European level both through 

the adoption of treaties as well as elaboration of recommendations, declarations and other soft-law 

measures in the area of right to the freedom of expression and even more as regards the suppression 

of different manifestations of racism and intolerance, including the prohibition of hate speech. In 

this comparative analysis, however, I will focus predominantly on those instruments and practices, 

which have been previously examined in this thesis, namely, the ICCPR, ICERD at the UN level 

and the ECHR and ECRI within the European system.  

There is a common principal element in all instruments examined that there might be situations 

when it is necessary to restrict the right to the freedom of expression. Some of these instruments 

permit limitations on demonstrations of hate speech, others do oblige the states to do so. However, 

while there is similar approach to the issue of striking the balance between the freedom of 

expression and prohibition of hate speech at the basic level, there are also a number of differences. 

Some divergence among treaty monitoring bodies both within UN and European system is 

understandable and unavoidable, due to diverse primary goals and values they are aimed to protect 

and thus different status accorded to the pertinent rights. For example, while ICERD contains very 

firm guarantees against the speech inciting to racial hatred and discrimination, the Convention 

includes very weak safeguards for the right to the freedom of expression. At the same time the 

ECHR until the adoption of Protocol 12 included very restricted guarantees against the 

discrimination,
459

 but the protection for the right to the freedom of expression was strongly 

embedded in the courts case-law. 

As regards the detailed differences, most of the instruments analyzed in thesis put a positive 

obligation on state to prohibit the hate speech. The exception is the ECHR, which, however, 

according to the case-law of the European Court of Human Rights would in most cases justify the 

restrictions of states imposed on expressions of such nature. The ICERD and ECRI General Policy 



Recommendations directly require the imposition of criminal sanctions on various manifestations of 

hate speech. While Article 4 of ICERD is criminalising the fact of dissemination of outlawed 

speech as such, the ECRI standards are more balanced and require the intentional character of the 

conduct as well as public nature of the statements before the criminal law sanctions can be applied. 

The practice of the CERD on assessing individual petitions, however, have indicated that the 

Committee takes into account in its decision-making process, whether the racist statements have 

been expressed in public or private area.
460

  Article 20 of ICCPR obliges the states merely to 

prohibit such speech, but gives discretion for states as far as applicable sanctions are concerned. 

As expressed in academic debates and illustrated in the country reports of different monitoring 

bodies criminal sanctions might have effective deterrent effect and would be appropriate to most 

radical forms of hate speech, as for example, the calls for violence against certain minority group or 

representative of this group. However, the lack of alternative sanctions which the authorities 

involved in justice system could apply to various manifestations of hate speech result in reluctance 

of officials to bring charges and very few prosecutions. Thus, in fact the ones expressing less severe 

forms of hate speech receive impunity. Another factor which require availability of additional 

remedies for victims of hate speech is the fact that in many situations authorities are unable to prove 

the intentional character of the offence and as the consequence terminate the criminal proceedings. 

Various penalties under criminal law, which would allow law enforcement authorities to choose the 

basis for the charge according to the seriousness of the offence as well as additional remedies under 

civil law and administrative penal law would eliminate the atmosphere of impunity and would give 

a clear signal to perpetrators of such conduct that they will face certain sanctions. The effective 

suppression of hate speech instances would also serve as a message to the society that speech is not 

only unethical but is outlawed. The discretion given to the authorities should, however, not lead to 

trivialisation of racist crimes and the situation when the perpetrators of such acts face only minor 

sanctions. 
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There are also differences among pertinent legal sources as to what kind of speech is prohibited. 

The common minimum element established in all instruments is the prohibition of speech inciting 

to discrimination and hatred against person or groups of persons on the basis of outlawed grounds. 

Then follows additional elements as for example the public insults or defamation on these grounds, 

the expression of an ideology of superiority of one certain group or public denial or justification of 

crimes against humanity, genocide or war crimes.  The last category is of most concern as regards 

the uninhibited existence of the right to the freedom of expression, since in theory might encroach 

on  the  free public debates on controversial historical issues. Such restrictions in most cases have 

been elaborated in order to restrict activities of those denying or justifying the holocaust. The 

existence of this crime has been acknowledged by human rights bodies as a fact and thus the 

statements denying this event would be contrary to the freedom of expression. However, even as 

regards this tragic historical fact there are uncertainties as regards the details it was planned and 

carried out. Therefore, the balanced solution would be to assess each case individually and look to 

the context in which the challenged expressions have been made instead of encouraging the 

adoption of abstract limitations based just on the content of expressions. Since the proof of 

existence of anti-Semitic aim in the activities of those challenging the accepted history of holocaust 

might be hard to establish, it might not be a precondition to bring the charges against the person. 

However, the intent of person should still be among the elements taken into account in considering 

the necessity of restrictions and severity of applicable sanctions. 

  The unfortunate limitation of all instruments examined is that they include in their scope of 

protection only certain groups and none of them leaves open the grounds on which the 

discrimination or incitement to such action is prohibited. As a consequence some groups like sexual 

minorities are excluded from protection against incitement to hatred and discrimination under all 

these instruments. However, all the instruments cover the incitement against Roma and Jews, the 

two groups frequently being among the targets of hate speech throughout Europe. Furthermore, the 

ECRI has adopted additional General Policy recommendations focused specifically on the 

protection of these groups.
461
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There are different ways in which these institutions operate. The principal difference of ECRI from 

other bodies examined lies in the fact that it is not based on legally binding treaty and its scope of 

activities include not only legal measures, but also policy assessment and educational initiatives. 

Due to its non-binding nature the mandate of the Commission applies also to all CE member-states. 

Furthermore, the advantage of ECRI is the possibility to tackle the phenomenon of racism and racist 

speech in a comprehensive way, since the legal tools are essential but only one element of strategy 

against the evil of racism. The analysis of country reports demonstrate that effective implementation 

of anti-racist legislation and suppression of hate speech is hardly possible without the educational 

measures and existence of awareness within law enforcement officials about the seriousness of 

racist crimes.  

The benefit of instruments based exclusively on legal tools, as for example the ECHR, is to offer 

practical remedies for victims of discrimination and impose legally binding rules on states. 

Furthermore, while the European Court of Human Rights assess the issue of alleged violation only 

as regards the facts of the case before it, the Courts decisions often have wider implications and 

would require amendments of pertinent legislation if the country want to escape further being found 

in violation of the ECHR. The HRC and CERD has both the possibility to consider individual 

complaints as regards those states which have entitled them with such rights as well as the  

opportunity to address more general problems through their examination of the country reports. In 

their recommendations adopted on the basis of the assessment of national reports both bodies can 

indicate problems and necessary action prior the violation of ones rights has occurred. 

While there is a constant possibility of conflict between the international human rights treaties 

monitoring institutions and other bodies on the issue of balancing the freedom of expression with 

other important rights involved they have tried to avoid the tension, in particular when states have 

referred the practice and obligations under another instrument as a basis for their conduct. This is 

especially the case if these institutions are on the same level, like HRC and ICERD. For example in 

theory the categorical requirement under Article 4 of the CERD to declare a criminal offence any 

dissemination of ideas based on racial superiority as well as encouragement by CERD to the 

abstractly and generally worded limitations on the freedom of expression
462

 might come in 
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contradiction with the guarantees established for this right in Article 19 of the ICCPR and the 

practice of its application by HRC. However, both treaty monitoring bodies have used some 

flexibility and have interpreted relevant provisions in concrete situations in a way to avoid mutual 

tension. The evident controversy among different bodies would weaken their authority a well as the 

weight of the whole UN human rights protection system. The similar development has taken place 

at the European level. Moreover, the Statute of ECRI itself makes a reference to the ECHR, its 

additional protocols and case-law as a source which the Commission should respect in its activities. 

There have been examples of co-ordination and the reference to practices of another body also 

between the UN and European systems.
463

 However, there are at least some cases which have come 

very close to the situation where the assessment of various institutions would result in completely 

divergent positions.
464

 Therefore, more co-operation and co-ordination especially between the 

institutions at UN and European level, the study of each other practices and similar activities would 

have been advisable in order to prevent such situations, which can impair the effectiveness of the 

whole human rights protection system and create uncertainty as regards the applicable standards.   

                                                                                                                                                                  
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/919beacf0882320dc12570200047fe62?Opendocument (last visited 

16.07.2006). 
463

 One such example is the decision of the European Commission of Human Rights in the case Glimmerveen & 
Hagenbeek v. Netherlands, where the Commission quoted the ICERD in order to substantiate its decision. Decision as 

to the admissibility of 11 of October 1979. Accessible at HUDOC data base: 

http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en (last visited 01.06.2006) 
464

 Jersild v. Denmark, European Court of Human Rights, Judgment of 23 September 1994. Accessible at the HUDOC 

data base: http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en (last visited 19.06.2006).  



Chapter V 

Latvian law in view of the international and regional standards: 

Introduction 

 

After the study of the relevant United Nations and European treaties and the case-law of their 

monitoring bodies, this chapter of thesis examines the legal framework and practice on striking the 

balance between the right to freedom of expression and prohibition of hate speech in Latvia. There 

are two main aims in this chapter. Firstly, I am going to analyze in depth the pertinent national legal 

acts and case-law.  Secondly, this chapter will highlight problematic issues and grey areas in 

national legal framework in the light of obligations arising from international human rights treaties 

the Latvia has acceded to.    

At the beginning the brief historical development and the structure of the Latvian legal system will 

be outlined. Furthermore, the status of international human rights treaties at the national level will 

be discussed, including the issue of the direct enforceability of international treaty provisions. 

Afterwards, I will analyze the Constitutional framework as well as relevant provisions of civil, 

criminal and media law together with sample case-studies from the national courts. This study of 

national provisions and case-law on freedom of expression will provide a basis for the subsequent 

assessment of domestic practice in view of principles established by the two United Nations human 

rights treaties monitoring bodies, namely, the Human Rights Committee and the Committee on the 

Elimination of Racial Discrimination. Apart from these two United Nations treaties ratified by the 

Latvia, the standards established by the European Court of Human Rights will also be invoked in 

the review of national laws and practice. 

The conclusion part of this chapter should reveal, whether there are areas in national law and 

practice incompatible with international legal obligations of the state and suggest the possible 

solutions in case of affirmative answer. The ending of this chapter will also identify the areas in 

national law, like for example the issue of group libel, where there has been little or no practice so 

far and will propose theoretical arguments in which direction the development should take place. 

The concluding observations will also highlight those issues, where the stance of various 

international human rights treaties monitoring bodies have differed and will illustrate the ways the 



national courts and other institutions could act in order to minimize the possibility that the relevant 

national practice might be found incompatible with any of the treaties binding for the state.      

 

1. The outline of Latvian legal system and status of international human rights treaties at the 

national level 

1.1. The development and the structure of the Latvian legal system 

The current Latvian legal system might be characterized as synthesis between legal systems of Civil 

law
465

 and Socialist law
466

, with the trend of elements of Socialist system slowly loosing its effect. 

Apart from separate legal acts there are codifications in all branches of law which are used by 

judiciary as a principle source of law. The case-law, which is a major source of law in Common law 

countries, is used by the Latvian courts occasionally and only as a secondary source of law. The 

case-law can be invoked for example in order to make the argumentation of the Court more 

convincing, but it cannot serve as a primary basis on which the Courts judgement is based.   

 The legal framework, especially in private law area, is mainly founded on statutes adopted in the 

pre-war Republic of Latvia.
467

 For example the codification of Civil law was drafted in 1937 and 

was largely based on German Civil Code
468

. In such areas of public law as Criminal law and 

Administrative law originally the codes of law adopted under the Communist regime
469

 continued 

to be in force with minor amendments. These codes had been gradually replaced by the new ones, 

which reflect the realities and demands of democratic system, including stronger safeguards for 

human rights. 
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The Constitutional law is based on the old Constitution (the Satversme), which was adopted in 1922 

and had been influenced by the principles of the German Constitution of Weimar Republic and the 

ideas of the Basic Law of the Swiss Confederation.
 470

 The decision to re-effect the Satversme has 

been explained by the State continuity doctrine
471

 and the fact that the text of the Satversme has 

been drafted well enough to be appropriate to the demands of the democratic system after the 

restoration of independence. However, the original text of the Constitution established only the 

institutional framework of country and the balance of powers among legislature, executive and 

judiciary. But it did not contain explicit reference to human rights. While the Parliament in 1920ies 

discussed the need to include basic rights chapter in the Constitution, in the end there prevailed a 

view that basic rights should be guaranteed in separate laws instead of being included in the 

Constitution.
472

 But after the restoration of independence in 90ties the parliamentarians considered 

it necessary to ensure human rights at the constitutional level and such a practice has been also in 

two neighbouring Baltic States, which established human rights guarantees in their new 

constitutions. Therefore in 1998 an important amendment was made to the Constitution by 

supplementing it with a Bill of Rights.
473

 This chapter of the Satversme included both major civil 

and political rights and also economic, social and cultural rights.  

The authorities have gradually adjusted legal acts to the demands of democratic system. However, 

their application in practice was still much dominated by the methodology used in Socialist school 

of law, where the principal source of law was statutes, which were interpreted primarily by using 

the grammatical (linguistic) interpretation method that is, ascertaining the meaning of the norm of 

law linguistically.
474

 Other methods of interpretation
475

 were not known or applied by judges, most 

of whom maintained their positions after the restoration of independence and the change of regime.  
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The heritage of the past legal practice had influenced also the attitude towards international human 

rights treaties and human rights in general. The judges considered the provisions of international 

human rights agreements as declaratory norms rather than as substantial rights, which should be 

applied in practice. The same attitude was widespread also among the legislator. For example on 4 

May 1990 when the Supreme Soviet of the Latvia SSR adopted a Declaration of the Renewal of the 

Independence of the Republic of Latvia it also issued a Declaration on the Accession of the Republic 

of Latvia to International Instruments Relating to Human Rights.
476

 According to this document the 

Republic of Latvia joined to 51 UN and OSCE human rights instruments. The speed with which 

such decision was taken seems to suggest that there was a perception of human rights as declaratory 

norms. This decision was largely determined by the political goal to acquire recognition of the 

country at the international level and the recommendations from the international organizations to 

ratify these human rights instruments.
477

  

This is explained by the fact that there were all major human rights guaranteed in the Constitutions 

of the USSR and the United Socialist Republic of Latvia, but these rights, especially civil and 

political ones, have never been applied in practice. The Soviet Union was also a part of all major 

United Nations human rights treaties, but the authorities implemented only those parts of the 

treaties, which did not contradict the Communist system. The judges also did not have a practice of 

application of human rights norms, because there was no possibility under Communist regime for 

individuals to invoke these human rights treaties before the courts in order to challenge the acts of 

authorities. In case of making a claim against authorities the individual could face imprisonment or 

similar repressive measures. Another explanation of reluctance of judges to apply international 

treaties in general were the mood of independence and freedom in early 90-ties, when foreign legal 

acts were perceived as enforced from outside, which reminded the period of Soviet occupation and 

the rules imposed from Moscow. 

However, steadily the Latvian authorities became aware that there is an international legal system 

and numerous international treaties which the country has to accede to if the state wants to be 

integrated in major international organizations and be considered as part of democratic world. The 
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aim of Latvian authorities to become a member of the United Nations and to join the CE but 

afterwards the EU and NATO also stimulated the accession to major human rights treaties and their 

enforcement. An important step, which improved the implementation of international human rights 

norms and national human rights provisions in practice, was the creation of Constitutional Court in 

1996.
478

 The primary aim of the Court is to ensure the constitutional control over the respect for 

basic rights in the legal acts issued by the legislature and executive. The Court reviews also the 

compliance with the Constitution of international agreements signed or entered into by 

Latvia as well as compliance of the national legal norms of Latvia with the international 

agreements binding on Latvia. Despite the fact that it is only ten years since the Court was 

established, it has produced substantial case-law since 2001, when the amendments were made in 

the legislation allowing the individuals to apply to the Constitutional Court in case of alleged 

violation of fundamental rights guaranteed by the Satversme. The Constitutional Court has been 

very active in applying the provisions of European Convention of Human Rights as well as United 

Nations human rights treaties in its practice both in order to substantiate its reasoning and as a tool 

to interpret the basic rights in the Constitution. For example, the Court so far
479

 has considered 54 

cases where it was asked to examine compliance of domestic legal rules with the Basic Rights 

Chapter of the Constitution and the binding international human rights treaties. In 44 out of these 

cases the Constitutional Court made a reference to international human rights treaties. Moreover, 

“in 36 cases the Constitutional Court referred to international human rights treaties on its own 

initiative although it was asked to examine domestic legal provisions only against the 

Constitution.”
480

 The Court has until know adopted also two judgements relevant for the 

interpretation of Article 100 of the Constitution, which guarantees the freedom of expression.
481

 

The awareness of the need to improve the knowledge and practice as regards international human 

rights standards increased after Latvia lost the first cases in the European Court of Human Rights in 

2002.
482

 The training seminars about the interpretation of international human rights norms as well 

as changes within the judge’s personnel enhanced the application of human rights provisions also 

among the ordinary courts. There are examples when the international treaty provisions has been 
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used as a legal basis for national courts decision
483

 or when the judgement has been quashed 

because it did not take into account the principles developed by the European Court of Human 

Rights.
484

 The latter case in fact concerned the restrictions on the freedom of the press, namely, the 

award of damages against a journalist for alleged defamation of Minister of Economics. The 

Supreme Court acting as a court of cassation annulled the decision of the court of appeal by stating, 

inter alia, that: the court had disregarded the fact that Article 4 of the “Law on the European 

Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950 

and its Protocols No.1, 2, 4, 7 and 11” states that the Republic of Latvia recognises as compulsory 

ipso facto without special agreement the jurisdiction of the European Court of Human Rights in all 

matters concerning interpretation and application of this Convention, and the court had not applied  

those standards which comply with Article 10 of the Convention.”
485

 Furthermore, “the case law of 

the European Court of Human Rights has been given as the reason for changing jurisprudence in the 

area of taxation law.”
486

  

       

1.2. Relevant international human rights treaties ratified by Latvia  

Concerning the international obligations of state, Latvia has ratified all major UN human rights 

treaties, including the ones analyzed above: the ICCPR and ICERD. Contrary to many western 

European states, which have made reservations to Article 20 of ICCPR and Article 4 of ICERD, 

Latvia has adopted fully the obligations originating from these international human rights treaties. 

As noted earlier these provisions of ICCPR and ICERD oblige the states to restrict certain forms of 

hate speech. The decision to ratify these two international human rights treaties without reservations 

were apparently motivated by the foreign policy considerations, namely the attempt of authorities to 

enter the major international organizations, and should not be understood that Latvia would have 

more restrictive policy towards the freedom of expression than other European democracies.  
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Apart from the ratification of ICCPR and ICERD, the state has ratified also the 1
st
 Optional 

Protocol to the Covenant and thus acknowledged the right of the Human Rights Committee to 

consider individual petitions about the alleged violations of the ICCPR from the individuals under 

the jurisdiction of the state. So far the HRC has considered two communications
487

 and found a 

violation of Covenant in one of them. This communication related to the discriminatory and 

arbitrary restriction of the right of petitioner to stand for local elections.
488

 

Conversely, the state authorities have not entrusted the right to consider complaints from 

individuals to monitoring body of ICERD – the Committee on the Elimination of Racial 

Discrimination. The apparent explanation for such stance towards CERD is not linked to the 

implementation of Article 4 of the Convention and the considerations about the possible undue 

limitations on freedom of expression. The most probable reason is the anxiety of authorities that the 

CERD with its wide competence in the area of non-discrimination could start to examine individual 

claims related to the national policy in the area of rights of minorities and non-citizens. National 

debates on these issues have been very sensitive and emotional ones, since it was difficult to find a 

solution which would rectify the past wrongdoings and at the same time would be appropriate to the 

new realities as well as would provide sufficient safeguards to the people who came to Latvia 

during the period of USSR. The political decisions on these issues have been largely determined by 

the consequences of Soviet policy of migration and rusification, which drastically changed the 

composition of the Latvian society during the period of occupation.
489

 The solutions adopted by 

Latvian authorities, especially at the early 90ties, when the nationalistic forces had an essential 

impact on policy making, where occasionally in contradiction of international human rights 

standards. Consequently, authorities tried to limit the possibilities of individuals to question the 

national policy decisions on these topics, including the opportunities to submit communications for 

the consideration to CERD. At the same time Latvia is subject to the monitoring procedure of the 

Committee based on state reports. 
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 As the member-state of the Council of Europe Latvia has ratified all main human rights treaties 

within this organization, including the ECHR - the principal human rights treaty at the regional 

level and one of the most essential ones as far as the debate on freedom of expression and 

prohibition of hate speech is concerned. The European Court of Human Rights has so far twice 

examined individual complaints about violation of Article 10 of the Convention in relation to 

Latvia. 

Both of these complaints concerned the defamation proceedings. The first case of Vides  

Aizsardzibas Klubs v. Latvia490
 related to the award of damages against an association for the 

protection of the environment following its criticism of a mayor of the municipality and its 

denunciation of administrative malpractice. The European Court of Human Rights found a violation 

of Article 10 on a number of bases. Firstly, the national courts had not taken due regard of the 

public watchdog role of the non-governmental organization and the fact the criticism was expressed 

in relation to the politician, the head of the local municipality. Secondly, the negative expressions 

related to her functions as a mayor and concerned the issue of public interest. Furthermore, the 

Latvian courts had not made a distinction between the value judgements and the statements of fact.  

In the second case Harlanova v. Latvia491 the journalist complained about a breach of Article 10 

because the national courts have awarded damages against her for defamation of a religious official. 

The European Court of Human Rights declared the complaint inadmissible, because the journalist 

has failed to fulfil the professional and ethical obligation of journalism, namely, to provide society 

with accurate and credible information. There were three principal reasons for such decisions. First 

of all, the articles of the applicant contained serious accusations and specific allegations of fact 

against a specific person. Therefore she could have expected “…to be required to prove the truth of 

the imputation”
492

 which she failed to do. Secondly, The Court emphasized the wider context in 

which the allegations against religious leader were made. There were two conflicting parties of the 

Old Orthodox community, which regularly published charges against each other. “In those 

circumstances, any journalist intending to report those charges was under a particular duty of 
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vigilance…”
493

 and could not automatically give credence to it. Lastly, the Court emphasized that 

form in which allegations in issue were presented to the reader left no doubt as to their veracity. 

Furthermore, there was no indication that journalist intended to distance herself from these 

imputations. In view of these considerations and the fact that the gravity of penalty applied in the 

present case was found by he European Court of Human Rights to be proportionate the Court 

declared that national courts have not overstep the guarantees of freedom of expression.  

As far as the obligation to restrict certain forms of hate speech is concerned, it is essential to note 

that Latvia is also subject to country reports by ECRI. The Commission has so far made two reports 

on Latvia. It has noted in a report a number of shortcomings in the legislation related to the 

prohibition of incitement to discrimination and availability of remedies for victims of such acts. 

Apart from that the ECRI stressed the lack of relevant practice where the appropriate provisions of 

national law would have been applied.
494

 However, the Latvia has not ratified the CE Convention 

on Cyber-crime and its Additional Protocol,
495

 concerning the criminalisation of acts of a racist and 

xenophobic nature committed through computer systems. 

 

1.3. The status of international agreements at domestic level   

The status of human rights treaties and international agreements in general at the national legal 

hierarchy is first of all determined by the Constitution of the Republic of Latvia. The Constitution 

requires that: “All international agreements, which settle matters that may be decided by the 

legislative process, shall require ratification by the Saeima [the Parliament].”
496

 After a law on 

ratification of pertinent international agreement has been adopted by the Saeima or the acts of 

international law have passed under another respective procedure, the international treaty becomes a 
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part of the national legal system.
497

 In this regard Latvian legal system is closer to the group of 

states where theory of monism
498

 prevails and differs from those states which require separate 

incorporation or transformation of provisions of international treaty at national law before the 

relevant international treaty can be invoked by the national courts and individuals.  The fact that 

international human rights treaties provisions are directly enforceable at the national level is 

affirmed both in the Latvian legal theory
499

 and in the practice of Constitutional
500

 as well as 

ordinary courts, which refer frequently to norms of international human rights agreements in their 

judgements.
501

   

The importance of the standards and principles established by the HRC, CERD, European Court of 

Human Rights and other treaty monitoring bodies is confirmed also by the method the 

Constitutional Court has interpreted the content of basic rights included in the Constitution. 

According to the Article 89 of the Constitution: “the State shall recognise and protect fundamental 

human rights in accordance with this Constitution, laws and international agreements binding upon 

Latvia.” The Court has emphasized that: “From this Article it can be seen that the aim of the 

legislator has not been to oppose norms of human rights, included in the Satversme to the 

international ones. Quite contrary- the aim has been to achieve mutual harmony of the norms.”
 502

 

Therefore, the Court concludes that: “In cases, when there is doubt about the contents of the norms 

of human rights included in the Satversme, they should be interpreted [as far as possible]
503

 in 
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compliance with the practice of application of international norms of human rights.”
504

 

Furthermore, the Constitutional Court has also referred to the norms of soft-law human rights 

documents as the tool to interpret the content and the scope of rights guaranteed in the 

Constitution.
505

   

Thus, even if the Constitution has a higher legal rank than international treaties in the domestic 

hierarchy of legal norms, there is a tradition in legal practice to ensure the compatibility of the 

application of the Satversme with international human rights norms and principles binding on 

Latvia. While the Constitution should not be interpreted in a way to lower the protection of human 

rights, the Constitution can certainly extend the basic rights guarantees beyond the international 

standards. For example the Constitutional Court has noted that in order to interpret Article 91 of the 

Satversme, which lays down the principle of equality and non-discrimination, it is not sufficient to 

take into account only Article 14 of the ECHR, because the scope of Article 91 of the Constitution 

is wider.
506

 Furthermore, the international treaties have clearly higher hierarchical status and legal 

power with respect to other domestic sources of law.
507

 Moreover, the priority of norms and 

principles of international law over the national law follows from the Declaration of 4 May 1990 

“On Restoration of the Independence of the Republic of Latvia.” The Article 1 of this Declaration 

prescribes the dominance of fundamental principles of international law over national laws.
508

 In 

addition to the Declaration, under Article 13 of the Law “On International Agreements of the 

Republic of Latvia”, provisions of an international agreement apply if the international agreement 
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that has been approved by the Saeima (Parliament) prescribes provisions different from those 

prescribed by legislative acts of Latvia.
509

  

However, there is some uncertainty, whether the priority of international norms over domestic ones 

apply not only to international treaties, but also international custom and general principles. Unlike 

the Law “On International Agreements of the Republic of Latvia” which mentions only 

international agreements, the Declaration of Independence refers also to the fundamental principles 

of international law. It has been argued in the Latvian legal theory that general principles and 

international custom should be applied in the Latvian domestic legal system in the same way as 

international treaties
510

 and the trend towards the development in this direction seems to be 

confirmed by the legislator. The legal acts adopted subsequently as for example Administrative 

Procedure Law
511

 states that the term ‘legal norms of international law’ should be understood to 

comprise international agreements binding on Latvia, international customary law and general 

principles of international law.
512

  

 

2. Statutes of the Republic of Latvia 

2.1. The analysis of the Constitutional regulation of the Republic of Latvia 

The freedom of expression, right to equality and non-discrimination as well as other basic rights has 

been explicitly provided for in the Constitution only since the 6
th

 November of 1998, when the Bill 

of Rights entered into force and supplemented the pre-war text of Satversme. However, there was a 

discussion among the Latvian legal academics even prior the adoption of the Bill of Rights on the 

issue, whether the human rights are protected at the constitutional level. The basis for arguments in 

favour of positive answer was Article 1 of the Constitution, which states that: “Latvia is an 

independent democratic republic.”513
 This provision has been interpreted by some representatives 
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of Latvian legal thinking
514

 to include the safeguards for human rights since the link between the 

democracy, at least in the western liberal meaning of this concept, and the observance of human 

rights is rather obvious. The presence of framework of guaranteed citizen rights is one of essential 

preconditions in order the key democratic principles, namely, the popular control and political 

equality can be realised.
515

 For instance the European Court of Human Rights has emphasized in 

relation to the right analyzed in this work substantially, namely, the freedom of expression, that it 

“…constitutes one of the essential foundations of such a society ("democratic society"), one of the 

basic conditions for its progress and for the development of every man.”
516

  

However, while there exists interdependence between the democracy and human rights at the 

theoretical level, it is not without problems to use the concept of democracy as a legal basis for 

practical application of human rights in specific cases. The problem that is overlooked by such 

approach is connected to the fact that both the concept of ‘democracy’ and of ‘human rights’ is a 

very ambiguous one. It is evident that the implementation of basic human rights would be 

indispensable for the effective functioning of the democratic political institutions. Nevertheless, it 

would be problematic to claim the enforcement of all human rights merely on the basis of 

requirements of democratic political system. Despite the fact that UN 1993 Vienna Declaration of 

World Conference on Human Rights proclaimed that “All human rights are universal, indivisible 

and interdependent and interrelated”
517

 there are different levels of recognition and enforcement of 

for example social and economic rights in countries commonly regarded as democracies. Therefore, 

the argument about the correlation between the democracy and human rights is effective to 

guarantee basic human rights standards, but it might prove to be unhelpful to endorse the 

implementation of these rights above the minimum level.  

Thus, it is uncertain, how wide there was a protection of human rights before 1998 at the 

constitutional level. However, the safeguards for human rights were clearly established in the 
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Constitutional Law about the Rights and Obligations of a Citizen and a Person adopted just after the 

restoration of independence in 1991.
518

 Despite the fact that this law was called “constitutional” it 

was adopted by simple majority and from legal point of view it was questioned, either it had any 

higher status than an ordinary law.
519

 The text of this law, which was in force until the adoption of 

the human rights Chapter of the Satversme  largely served as a basis for the content of the Bill of 

Rights. Both the right to the freedom of expression and the right to equality were provided in this 

legal act.
520

 Therefore, it is not surprising that these rights were included also in the Bill of Rights. 

The freedom of expression is guaranteed in Article 100 of the Satversme, which states that: 

“Everyone has the right to freedom of expression, which includes the right to freely receive, keep 

and distribute information and to express their views. Censorship is prohibited.”521 However, the 

right to the freedom of expression as most basic rights included in the Constitution is not absolute. 

The Article 116 of the Satversme sets forth the mechanism for the limitations of those rights, 

including the right to the freedom of expression. It states that: “The rights of persons set out in 

Articles … one hundred …of the Constitution may be subject to restrictions in circumstances 

provided for by law in order to protect the rights of other people, the democratic structure of the 

State, and public safety, welfare and morals. ...”522
 Thus, the constitutional protection of the 

freedom of expression in Latvia follows the tradition in Europe, where this right might be restricted 

in order to safeguard other human rights, including the right to equality and the dignity of the 

person. Such formulation of freedom of expression at the constitutional level is precondition in 

order to allow further explore the possibilities at the domestic law for restricting certain kinds of 

hate speech.  
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The procedure for testing the legitimacy of restrictions on freedom of expression and a number of 

other human rights is established in Article 116 of the Constitution. This provision is similar to the 

analogous limitation clauses at the international human rights treaties. As far as the right to freedom 

of expression is concerned one can mention part 3 of the Article 19
523

 of the International Covenant 

on Civil and Political Rights (ICCPR) and part 2 of the Article 10 of the European Convention on 

Human Rights.
524

 The difference between the Satversme and the international human rights treaties, 

however, is in the fact that Article 116 applies to a number of those basic rights,
525

 which might be 

limited,
526

 but the ICCPR and ECHR formulates the limitation clauses to each right individually.. 

The system of applying limitations on human rights envisaged by international treaties provides an 

opportunity to elaborate in detail the possible legitimate aims and to mention only those aims which 

are closely linked to the functioning of the right to the freedom of expression. The inclusion of all 

possible legitimate aims for limitations in one provision is more abstract and puts burden on the 

judiciary, which should judge in each case, whether the alleged legitimate aim is appropriate basis 

for the restriction on the pertinent human right.
527

      

The first requirement set up by the Article 116 is that any restriction of the basic rights should be 

provided for by the law. This initial step of testing the legitimacy of restrictions includes certain 

quality criteria as regards the legal act limiting the rights. First of all such act should be adopted by 

the Parliament. The government and other branches of executive can issue provisions restricting 

fundamental rights only in those cases, when it has been specifically entrusted with such power by 

the legislator. Furthermore, such act should be published in an official magazine or accessible in 

another way. The act has also to be clearly formulated so that the addressee may understand his/her 
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rights and obligations.
528

 As regards the last element of the concept ‘provided by law’ the 

Constitutional Courts has referred to the case-law of the European Court of Human Rights, which 

has declared that:  “It would be contrary to the rule of law for the legal discretion granted to the 

executive to be expressed in terms of an unfettered power. Consequently, the law must indicate the 

scope of any such discretion conferred on the competent authorities and the manner of its exercise 

with sufficient clarity, having regard to the legitimate aim of the measure in question, to give the 

individual adequate protection against arbitrary interference.”
529

 The Constitutional Court has also 

referred in its practice to this element in order to declare unconstitutional for instance the 

government regulations limiting the rights to property, as the law issued by the Saeima did not 

clearly determined the scope and way of implementation of authorization, thus allowing the 

executive power to interfere arbitrarily with the realization of the pertinent human rights.
530

 

As far as legal basis for limitations on expressions inciting to racial hatred or discrimination is 

concerned, the relevant provisions of domestic law include first of all the rules of the Constitution 

itself. As mentioned earlier the Satversme guarantees not only the freedom of expression, but 

contains also the right to equality and non-discrimination.
531

 Another applicable provision of the 

Constitution is Article 95, which protects human honour and dignity. The safeguards for this right 

have also widely been used in practice to restrict defamatory hate speech. Regarding the norms 

below the Constitution such expressions might be restricted on the basis of Articles 78 and 150 of 

the Criminal law, which makes it an offence the instigation of hatred as well as discrimination of 

the person on the basis of such grounds as racial or national origin and religious affiliation. 

Furthermore, the prohibition to disseminate certain forms of hate speech is laid down also by the 

Article 7 of the Law on the Press and other Mass Media as well as Articles 17 and 20 of the Law on 

the Radio and television.
532

 Lastly, the Articles 1635 and 2352 (1) of the Civil Law offer the 
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guarantees to victims of discriminatory or defamatory hate speech to claim satisfaction for moral 

injury suffered.
533

    

Secondly, the restrictions of the freedom of expression must be based on one of the legitimate 

objectives included to in the Article 116 of the Constitution.  At some variance with other Baltic 

States, there is no specific reference to the prohibition of hate speech or the speech inciting to the 

racial discrimination as the legitimate aim to restrict the freedom of expression. The direct reference 

to the prohibition of hate speech as a legitimate purpose to restrict freedom of expression can be 

found at the Constitution of the Republic of Lithuania. The Part 4 of Article 25 of Lithuanian 

Constitution declares: “Freedom to express convictions or impart information shall be incompatible 

with criminal actions - the instigation of national, racial, religious, or social hatred, violence, or 

discrimination, the dissemination of slander, or misinformation.”
 534

 The relevant provision of 

Estonian Constitution, which guarantees the right to freedom of speech (Article 45) does not make 

explicit reference to incitement to discrimination or the instigation to hatred as a legitimate 

objective to restrict the freedom of expression. Similarly to Article 116 of the Satversme it lists 

more general objectives as protection of public order or morals, or the rights and liberties, health, 

honour and reputation of others. However, the prohibition of hate speech is laid down by the Article 

12 of the Estonian Constitution, which declares the right to equality and non discrimination. The 

second part of this article inter alia states that: “The propagation of national, racial, religious or 

political hatred, violence or discrimination is prohibited and punishable by law.”
535

  

These differences, however, are explainable by the fact that both Lithuanian and Estonian 

Constitutions follow the system where the limitation clauses are formulated in relation to each basic 

right, which allows to make more detailed and specific regulations. But the Latvian Constitution as 

mentioned above contains one limitation clause, which is applicable to a number of fundamental 

rights, including the freedom of expression. Because Article 116 is applicable to different rights the 

legitimate aims included in it are abstract and general in order to be appropriate to various 

situations.
536

 The general way in which the Constitution has formulated limitations on freedom of 

expression was emphasized also by the Constitutional Court, which noted that as regards more 
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detailed limitations on the freedom of expression the relevant norms of the Constitution should be 

interpreted in the light of Article 10 of the ECHR.
537

 Therefore, expressions instigating racial hatred 

or inciting to discrimination are not left with impunity, but might be restricted on such grounds as 

“the protection of the rights of other people”, “the protection of the democratic structure of the 

state” or “the protection of the public safety”
538

.     

The Constitutional Court so far did not have a chance to consider the case, where the limitations on 

the freedom of expression in order to prohibit hate speech would be challenged. But the Court had 

expressed in its case-law the understanding of some of the legitimate aims referred to above. For 

example in relation to the concept of “the protection of the democratic structure of the state”   the 

Court has stated that: “Protection of the democratic state system is one of the legitimate aims of 

restrictions, mentioned in Article 116 of the Satversme, as human rights shall not be used against 

the democratic state system as such. In compliance with the principle of self – protecting 

democracy, the democratic state system shall be protected from attempts to liquidate it or hinder its 

functioning faculties.”
539

 It can be added that European Court of Human Rights has also used the 

concept of protection of democracy in order to dismiss at the admissibility stage some of the 

complaints about the restrictions on expression inciting to hatred and violence.
540

 The 

Constitutional Court has expressed its view also on the content of such legitimate aim as "public 

security". It noted that: “ "Public security" – that means ensurance of the interests of the society. In 

a democratic state this notion means protection of life, liberty, health, honour and possessions of a 

person.”
541

  

As regards such legitimate aim as “the protection of the rights of other people” it is essential to 

emphasize that “hate speech” on most occasions jeopardize the rights to non-discrimination and the 

right to honour and dignity of person. The protection of these rights under the Latvian Constitution 

is not only legitimate, but it has the same importance as ensuring the guarantees for the freedom of 
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expression. This is explained by the fact that there are safeguards at the constitutional level not only 

for the freedom of expression, but also for the rights to equality and non-discrimination as well as 

the right to protection of human dignity and honour.
542

 This view is confirmed by case-law of the 

Constitutional Court. The Court has stated in its considerations of the constitutional complaint 

challenging the legitimacy of restrictions on free expression based on protection of the dignity of 

state officials: “Two fundamental rights guaranteed to the person are opposed in the present case: 

the right to freedom of expression and the right to inviolability of dignity and respect. Just like the 

right to freedom of expression, inviolability of human dignity and respect is fixed both in the 

Satversme and several international human rights acts, binding on Latvia.”
543

 One can expect that 

the Court would follow the same approach if it will be faced with assessment of limitations on 

freedom of expression based on the right to equality and non-discrimination, because this right is 

guaranteed by the Satversme in the same way as the right to honour and dignity.  

 The third criterion for testing the legitimacy of restrictions is the existence of 

necessity of restriction in the democratic society. The Article 116 of the Constitution at variance 

with limitation clause in Article 10 of the ECHR does not explicitly request for the need to assess 

the necessity of the limitations on the freedom of expression to the objectives pursued. However, 

the case-law of the Constitutional Court of the Republic of Latvia reveals that the requirement of 

“necessity in a democratic society” is derived from the Article 1 of the Constitution
544

 and the 

Courts case-law leaves no doubt that only when the restriction of basic rights is in accordance with 

the necessity requirement it conforms the Constitution.  The Court has expressed its opinion also on 

the content of this concept. It has stated that: “In the Western democracy the notion "necessity in 

the democratic society" establishes balance between the interests of an individual and the society. In 

a democratic society restrictions are necessary if they are socially needed and proportionate.”
545
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Furthermore, the Court has emphasized that in order to determine the human rights restrictions as 

necessary the suspicions that the legitimate objective might be endangered should be substantiated 

with facts.
546

 As regards the i8nterpretation of the principle of proportionality the Court has 

declared that it: “…means that the public benefit derived from the restriction of the particular 

fundamental right shall be greater than the loss the restriction incurs to other rights.”
547

  The 

disproportionate character of the Article 271 of Criminal Law in the above mentioned dispute on 

the special protection of honor and dignity of public officials, namely too wide definition of the 

notion of “State official”, was in fact the basis, why the Court found this legal norm in its present 

wording at variance with the right to freedom of expression. 

 

2.2. Civil Law and liability 

a) The analysis of Civil Law 

As indicated in the introduction of this chapter, the Latvian Civil Law was adopted in 1937 and it 

was gradually re-effected after the country regained independence. The changes of the political 

system in early 90-ties were accompanied by the transformation of the economic system, which 

moved from the state regulation to free market economy. Therefore, there was a need for the proper 

legal basis to regulate these new economic relationships. There was a number of a separate laws 

adopted to regulate such transitional issues as privatization of land and state enterprises, but the pre-

war Civil Law with minor amendments provided the regulation of the issues intrinsic to most 

economic systems with domination of private property. 

While it is called a Civil Law (Civillikums) it is in a fact a codification of civil law, which is largely 

based on the German Civil Code.
548

 Prior to the 1937, when this Law was adopted, there was no 

common civil legislation. The territory of Latvia before the emergence of independent state in 1918 

was divided into different provinces of the Russian empire each having its own rules regulating 
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civil law issues. These rules with amendments continued to be in force until the adoption of the 

codification of civil law.  

 The codification consists of four parts. The first part regulates Family Law and it was in fact this 

section of the law were many amendments were needed, because the issue of equality of spouses 

has much developed since the 1930ties. The second part of law establishes rules as regards 

Inheritance Law, but the third section of Law does this in relation to Property Law. The fourth part 

of the Civil Law, which is the most relevant for the subject matter of this thesis, concerns the Law 

on Obligations. This section of Law contains norms which could offer legal remedies for victims of 

hate speech, including claims for financial reward for the harm suffered.  

There is no specific provision in the Civil Law, which would expressively refer to the harm inflicted 

by the threats of racial discrimination as a legal basis to claim the compensation for moral injury 

suffered. According to the 2
nd

 section of 1
st
 Sub-chapter “Claims Due to Private Delicts” of the 

Chapter 19 of the Civil Law “Claims on Various Grounds” the possibility to claim financial 

compensation for moral injury is provided expressively only for the offences against personal 

freedom, reputation, dignity and chastity of women. The possibility to demand satisfaction for 

moral injury for victims of racial discrimination is directly provided for only in the Labour Law.
549

 

But these are actual cases of discrimination, which is beyond the mere incitement. Apart from that, 

the Labour Law covers only employment relationships and is not applicable to the discrimination in 

other spheres. However, the courts in applying the Civil Law have made clear that there is a 

protection guaranteed also for the victims of incitement to racial discrimination and the racial 

defamation. There are two provisions of Civil Law which might be invoked in such cases to 

substantiate the right to claim satisfaction from the infringer. 

The first one is Article 2352
1
 of the Law, which has been frequently applied by the courts in the 

defamation proceedings. It states: 

“Each person has the right to bring court action for the retraction of information that injures his or 

her reputation and dignity, if the disseminator of the information does not prove that such 

information is true. 
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If information, which injures a person's reputation and dignity, is published in the press, then where 

such information is not true, it shall also be retracted in the press. If information, which injures a 

person's reputation and dignity, is included in a document, such document shall be replaced. In 

other cases, a court shall determine the procedures for retraction. 

If someone unlawfully injures a person's reputation and dignity orally, in writing or by acts, he or 

she shall provide compensation (financial compensation). A court shall determine the amount of the 

compensation.” 550 

This provision of Civil Law was not included in the pre-war version of the Law and was adopted 

only with amendments in 1992, when the first cases of defamation appeared and there was a trend 

in civil law development to provide option to claim compensation also for moral injury. The 

primary purpose of this provision is to protect the honour and dignity of the person. However, in 

most cases expressions inciting to hatred and discrimination against some group of population are 

also defaming the persons belonging to this group. Therefore, the victims of such expressions might 

use this provision to claim the compensation for moral injury suffered as a result of defamatory 

remarks.  

From the wording of the Part 1 of Article 2352
1
 one might get impression that this provision applies 

only to the dissemination of false statements of fact and does not cover insults expressed in the form 

of rude or defamatory opinions or value judgements. It is exactly these forms of expression that in 

most cases convey the racially defamatory remarks. However, the recent case-law illustrates that 

Part 3 of this provision of the Civil Law might be applied autonomously and comprises also value 

judgements or opinions that incite to racial hatred or discrimination and unlawfully violate persons 

dignity and honour. For example in the case of George Steal versus political organization “Party of 

Freedom” and state enterprise “Latvian Television” decided by the Latgale District Court of the 

Riga the judge stated that: “The advertisement of the “Party of Freedom” divides white and black 

inhabitants of Latvia and spreads the view, that marriage between these people is undesirable, thus 

the advertisement divides the persons on the basis of their race regarding the right to create a family 

and to reside in Latvia. Such a division according to the Part 1 of the Article 1 of the ICERD is 
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recognized as discrimination.”
551

 Furthermore the court: “recognizes as proved that the content of 

the advertisement in question is discriminatory and thus unlawful…”
552

 and refers to Part 3 of the 

Article 2352
1
 of the Civil Law by concluding that: “...it is enough to have the evidence of the 

unlawful violation of ones dignity and honour to have a basis for the claim of compensation of 

damages.”
553

     

Article 1635 of Civil Law is another provision, which might be used by victims of hate speech as a 

remedy. It declares:  

“Every delict, that is, every wrongful act per se, as a result of which harm has been caused (also 

moral injury), shall give the person who suffered the harm therefrom the right to claim satisfaction 

from the infringer, insofar as he or she may be held at fault for such act. 

 By moral injury is understood physical or mental suffering, which are caused as a 

result of unlawful acts committed to the non-financial rights or non-financial benefit delicts of the 

person who suffered the harm. The amount of compensation for moral injury shall be determined by 

a court at its own discretion, taking into account the seriousness and the consequences of the moral 

injury. 

 If the unlawful acts referred to in Paragraph two of this section are expressed as 

criminal offences against a person’s life, health, morals, inviolability of gender, freedom, honour, 

dignity or against the family, or minors, it is presumed that the person who suffered the harm as a 

result of such acts has been done moral injury. In other cases moral injury shall be proved by the 

person who suffered the harm.  

Note. The term act is used here within the widest meaning, including not only acts, but also the 

failure to act, that is, inaction.”554
 

In contrast to Article 2352
1
of the Civil Law this provision does not focus on some specific acts, like 

offence against the dignity and reputation of person. It provides the victims of any wrongful act 

with the right to claim satisfaction if they as a result of this act have suffered harm, including moral 
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injury. It is important to add in relation to individuals suffered from hate speech that the law defines 

the concept of ‘moral injury’ as including not only physical, but also mental suffering caused by 

unlawful act. Therefore, if the ones behind the hate expressions are found guilty of unlawful act 

under Criminal Law or other legal acts, there are no obstacles for the victim to claim satisfaction for 

moral injury suffered. Since the international human rights norms, after ratification in Parliament, 

become national law and can be applied directly, the individuals should be able to base their claims 

also on these norms, like for example provisions of the ICERD. Such a view is supported also by 

the case-law.
555

  

 The third part of Article 1635 specifies those unlawful acts, which are presumed by definition to 

inflict moral injury on victims. These are criminal offences against a person’s life, health, morals, 

inviolability of gender, freedom, honour, dignity or against the family, or minors. Therefore, if for 

example the expressions inciting to hatred have been found to be racially defamatory and an offence 

against persons dignity, the person is free from the obligation to prove that he/she has suffered 

moral injury, because it is presumed by law.  

There have been only two cases so far, where victims of hate speech have asked the compensation 

for the moral injury suffered. The Article 1635 of the Civil Law was invoked by the court of appeal 

in one of these proceedings. In the case of K.Edzugbo and P.Mensahs versus political organization 

“The Party of Freedom” and state enterprise “The Latvian Television” the representative of “The 

Party of Freedom” disputed the possibility that the racially discriminatory advert challenged by 

applicants might come within the scope of Article 2352
1
of the Civil Law. He emphasized that this 

was the view of the party about the issues of migration, but the relevant provision of Law according 

to his interpretation applied only to false statements of fact. The Section of Civil Law of the 

Supreme Court rejected this argument on the basis that the claim is supported not only by the 

Article 2352
1
, but also Article 1635 of the Civil Law, which provides that every wrongful act gives 

the person who suffered harm therefrom the right to claim satisfaction from the infringer.
556

 The 
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way this case has been dealt by national courts illustrates a number of essential details as regards 

the application of the Civil Law. Therefore, subsequent section of this chapter presents a 

comprehensive analysis of this case. 

 

b) Case study: Case of C.K.Edzugbo and P.Mensahs versus political organization “The Party 

of Freedom” and state enterprise “The Latvian Television” (The Freedom’s Party case) 

 

This is the first case where the victims of racially discriminatory expressions tested the possibility 

under Latvian Civil Law to claim financial compensation for moral injury suffered as a result of 

dissemination of pertinent expressions. The case illustrates the interpretation of relevant norms of 

Civil Law as well as provisions of international human rights treaties by the domestic courts. The 

discussions between the different parties also indicate the co-relation between the incitement to 

racial discrimination and defamation, thus disclosing in which circumstances the anti-defamation 

norms can be effective against the expressions inciting to hatred and discrimination. 

The Facts 

The “Party of Freedom”, which is marginal
557

 anti-EU political party formed by the former Minister 

of Interior Z.Cevers before the parliamentary elections in 2002 as a part of its pre-election campaign 

made a political advert, which was broadcasted on the Latvian State television. The advert showed a 

black man in the uniform of the Latvian army standing beside the Monument of the Freedom.
558

 

Another black man was embracing the Latvian girl in the national folk costume in the following 

picture. These pictures were accompanied by the voice saying: “Today the guard of Latvia, 

tomorrow might be the husband of your daughter.” There was also text, which stated: “Party of 

freedom warns! Around 20 million economic refugees from Asia and Africa will look for asylum in 

the European Union already within the next ten years. How much of them will choose Latvia as 

their destination? Are you sure about your employment? Party of freedom warns!” After the Latvian 
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State television discontinued the broadcast of the advert because of its racist nature, the advert of 

analogous content was disseminated through the post-office.  

 

Arguments and legal basis referred to by the victims 

 C.K.Edzugbo and P.Mensahs, the black performers, who participated in the advert, but were 

misinformed about its content, made a claim against the Party asking for the compensation of moral 

injuries suffered. Among the reasons for the claim, they mentioned that:  “…the advert is 

discriminating persons on the basis of race. It shows a person of another race in Latvia in an 

unpleasant light and in such a way the advert violates their honour and dignity.”
559

 As a legal basis 

of their claim they referred to the Articles 1635 and 2352
1
 of the Civil Law,

560
 the Articles 92

561
 and 

95
562

 of the Constitution. Furthermore, they referred to a number of provisions of international 

treaties, including Articles 1
563

 and 4
564

 of the ICERD and Part 2 of Article 20 of the ICCPR
565

.   

 

Arguments of the accused 

The legal representative of the accused, firstly, stated that the advert does not contain a statement of 

fact but an opinion
566

 that in the near future there might be around 20 million people arriving in the 

EU from the poorest African countries. She mentioned that this opinion is based on the conclusions 

of the recent summit of the heads of the EU. Secondly, the legal representative mentioned that the 

purpose of the advert was not to violate the honour and dignity of the claimants but to raise the 

issues, which are essential regarding the Latvian membership in the EU. The director of the 

advertisement company, who created the scenario of advert, was of the same view. He stressed that 
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the advert neither violates the racial equality nor incites to racial hatred, but that it effectively raises 

a discussion regarding the membership of Latvia into the EU. 

The analysis of the judgement of the Court 

The Riga Regional Court, which adjudicated the case as the court of 1
st
 instance, satisfied the claim 

of the plaintiffs. As a legal basis for its decision to restrict such forms of expression the Court 

referred to Article 116 of the Constitution, 
567

 Article 2352
1
 of the Civil Law, the relevant 

provisions of the Law on the Press and Other Mass Media
568

 and the Law on Radio and 

Television.
569

 Besides, the Court referred to a number of provisions of international treaties, 

including Articles 1 and 4 of the ICERD, Part 2 of Article 20 of the ICCPR and Part 2 of Article 10 

of the ECHR.    

First of all the Court expressed its view as regards the argument of the legal representative of the 

“Party of Freedom” that the advert entails an opinion instead of a statement of fact and therefore the 

Article 2352
1
 of the Civil Law is not applicable. The Court declared that it is not essential in this 

case, whether the “Party of Freedom” has expressed the opinion or a statement of fact, because it 

infringed the limits, which the legislator has established concerning the right to the freedom of 

opinion.
570

 The Court recognized the argument, which was put forward by claimants, that the 

“…advert entails an idea, which discriminates black people, to whom the applicants belong to, thus 

their honour and dignity has been violated.”
571

   

By stating this in the judgement the Court might have illustrated the possible link between the 

illegal act, incitement to racial discrimination, and the violation of the honour and dignity of 

persons belonging to the group of persons against whom the incitement to discriminate has been 

directed. However, it is not clear is the Court ready to interpret the relevant provision of the Civil 

Law as far as to allow for the claims of group defamation. It is an open question, had the Court 
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come to similar conclusion if the applicants have not participated in the advert themselves, but if 

they would have regarded the advert as insulting because they belong to racial group discriminated. 

The slight indication that there might be a move towards such interpretation of the Article 2352
1
 of 

the Civil Law might be deduced from another defamation case connected to the same advert of the 

“Party of Freedom”. In this case a black man, G. Steel, brought a claim against the party by stating 

that the advert is racially defamatory and violates his honour and dignity as a black person, who has 

been married to Latvian woman and has lived in Latvia for some years. The main distinguishing 

feature of both cases is precisely the fact that the claimant was not directly involved in the advert in 

this latter case. The Riga City Court of Latgale municipality satisfied his claim. However, it 

emphasized in the judgement a very close relationship between the facts displayed in the advert and 

the situation of the applicant.
572

 

 This is the only case so far, where an element of group defamation were present, therefore it is hard 

yet to answer how far the Courts would accept such claims. In principle persons belonging to the 

group targeted by racist and defamatory expressions should be able to claim satisfaction if they 

have suffered moral injury as a result of such expressions. The law should not leave arbitrarily 

without legal remedies some representatives of the victimized group. The exception are situations 

when it can be proved that apart from the ones directly affected by the expressions, other persons of 

this group could not have suffered harm because of the limited area within which the expressions 

were disseminated or other objective circumstances.  

As mentioned above, the Court also made a link in its judgement between the incitement to racial 

discrimination and the violation of the honour and dignity of persons. This raises an issue, should 

the expressions that entail discrimination or incite to racial discrimination always be regarded as 

violating the honour and dignity of the persons. This is largely the issue of interpretation in practice 

of such concepts as ‘honour’ and ‘dignity’. There is not enough case-law at the moment concerning 

the application of Article 2352
1
 of the Civil Law to such expressions in order to make any definite 

answer. In theory, however, there might be cases, when the incitement to discriminate some racial 

or ethnic group of persons might not be at the same time found defamatory. In spite of this, the 

relevant provisions of international human rights treaties, among them Article 6 of ICERD, require 

that the state should provide for effective remedies, including the possibility to claim financial 



compensation, for victims of expressions, that involve or incite to racial discrimination or hatred. 

This obligation is not conditioned by any additional requirements, including the one that 

expressions should also be regarded as violating the honour and dignity of the persons. Therefore 

the state is under an obligation to provide effective financial remedies for victims of discriminatory 

expressions also in the cases that are not covered by Article 2352
1
 of the Civil Law. The most 

appropriate legal basis for claims of satisfaction in such situations would be Article 1635 of the 

Civil Law. It only requires the proof of the unlawfulness of the expressions and the harm suffered as 

a result of them.        

The Court also stated in the judgement that: “…the advert expresses prejudice against the black 

people and is directed towards incitement to racial hatred and enmity”
573

 and referred to the notion 

of racial discrimination stated in Article 1 of the ICERD. However, the Courts judgement does not 

contain a precise explanation, how the fact of racial discrimination has been expressed in the instant 

case. The content of the advertisement shows that it was directed precisely against the people from 

Africa and Asia. During the trial it was made clear from the statements of witnesses that two black 

artists were chosen intentionally to perform the roles in the advertisement. Such a differentiation of 

people on the basis of race or colour and incitement to restrict their rights to search for asylum and 

to create a family life in Latvia corresponded to racial discrimination according to the Part 1 of the 

Article 1 of the ICERD.   

The legal representative of the “Party of Freedom” also stated that the aim of the advertisement was 

not to violate the honour and dignity of the persons or to incite to racial discrimination. However, 

the Court stressed that the fact of violation of honour and dignity of the person, according to the 

interpretation of Article 2352
1
 by the Supreme Court, is not subject to the requirement that the 

authors or disseminators of the insulting expressions should be held at fault for it. The 

dissemination of such views is per se contrary to the relevant provision of Civil Law.  This is in 

contrast with Criminal Law provisions on defamation and libel, where the existence of proof of 

intent to insult the victim is the precondition to hale accountable the ones behind defamatory 

expressions. However, such an interpretation of the Article 2352
1
 of the Civil Law, when it is 

applied to the expressions that incite to racial discrimination corresponds to the definition of racial 
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discrimination in Part 1 of Article 1 of the ICERD.
574

 According to this definition, it is enough to 

identify the fact of discrimination, notwithstanding the aim of the perpetrators of such acts.  

 The Supreme Court, which decided the case on appeal, stated that in this case it is 

irrelevant either the “Party of Freedom” has expressed the opinion or a statement of fact. It is true 

that the opinion or value judgement is also subject to limitations if it incites to racial discrimination 

as in the instant case. However, the need to distinguish between the statement of fact and value 

judgement or opinion might still be essential in order to avoid contradictions and present better 

argumentation as regards the need for limitations in the Court’s judgement.  

 The facts of the case illustrate that the “Party of Freedom” expressed its opinion that 

after the Latvia’s access to the EU the country will be faced with a mass influx of refugees from 

Asia and Africa. However, the content of the advert and form in which the party presented its view 

on the issues regarding Latvia’s access to the EU overstepped the permissible scope of the freedom 

of expression. 

 However, contrary to the fact that it was an opinion instead of statement of fact, which 

entailed insulting expressions, the Supreme Court stated, inter alia, in its judgement that: “plaintiffs 

have not identified, which information about themselves they ask to rectify.”
575

 The opinion or 

value judgement in contrast to the statement of fact cannot be measured as true or false and there is 

no reason to ask for its rectification. The Court might have referred to this distinction, despite the 

confusion of the plaintiffs themselves. Though, what the Court might and has done in this case – it 

is to oblige the Party of Freedom to make an apology to the victims and assess the need and amount 

of financial compensation awarded to the plaintiffs.     
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2.3. Criminal Law and liability 

a) The analysis of Criminal Law 

During the first years of the independence the criminal law of Latvia was based on the Criminal 

Code left over from the Soviet system, which was periodically amended to be in compliance with 

the functioning of democracy and free market economy. Criminal Code contained Article 69 which 

declared an offence the act, which intentionally incites to national or racial hatred or to the 

defamation of national honour and dignity.
576

 However, this provision of Law to the knowledge of 

author was rarely applied in practice during the Soviet period, because according to the official 

ideology there were no instances of hatred among the different ethnic groups living in the Soviet 

Union. The new codification of law, named the Criminal Law, was adopted in 1998. The offence of 

incitement to racial or national hatred or discrimination was taken over from the Criminal Code and 

is established in Article 78 of the Criminal Law. It states: 

“1) For a person who commits acts knowingly directed towards instigating national or racial 

hatred or enmity, or knowingly commits the restricting, directly or indirectly, of economic, political, 

or social rights of individuals or the creating, directly or indirectly, of privileges for individuals 

based on their racial or national origin, 

the applicable sentence is deprivation of liberty for a term not exceeding three years or a fine not 

exceeding sixty times the minimum monthly wage. 

2) For a person who commits the same acts, if they are associated with violence, fraud or threats, 

or where they are committed by a group of persons, a State official, or a responsible employee of an 

undertaking (company) or organisation, 

the applicable sentence is deprivation of liberty for a term not exceeding ten years.”577
 

Up to now there have been few prosecutions where the Article 78 of the Criminal Law was applied 

in practice.
578

 Furthermore, there have been no charges brought against the persons of disseminating 
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hate speech expressions on the basis of anti-defamation provisions of Criminal Law. While the 

Article 78 of Criminal Law in contrast to the Article 69 of the Criminal Code does not guarantee 

protection against the defamation of national honour and dignity, in situations when defamatory 

remarks are targeted at concrete individuals they can use as a safeguard general anti-defamation 

provisions of Law.
579

 Taking into account the lack of case-law, the academic commentaries of the 

Law and observations by the human rights treaties monitoring bodies regarding the national 

legislation will be used as the main source to interpret the content of the Article 78 of the Criminal 

Law and, where it would seem essential, the anti-defamation provisions of Law.  

The text of Article 78 makes clear that the subject of this provision may be both the private person 

and the state official. Moreover, according to the Part 2 of this provision the state official
580

 is 

considered as a special subject and might be punished with deprivation of liberty up to ten tears for 

the intentional incitement to racial or national hatred or discrimination. Despite the direct 

applicability of provision to public officials and the serious sanctions provided, this clause of 

Criminal Law suffers from a number of deficiencies. One of the major shortcomings of Article 78 

relates to the intentional character of the offence and the way the intent requirement has been 

interpreted in practice by institutions involved in criminal justice system. The words “…a person 

who commits acts knowingly directed…” have been interpreted in academic commentaries
581

 and 

in case-law
582

 as applicable only to those situations when the offender have disseminated or 

expressed incitement to racial or national hatred or discrimination with direct intent. The intentional 

character of an act as a precondition to apply criminal sanctions to those spreading speech inciting 
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to racial hatred or discrimination is common in criminal laws of many countries. It is also contained 

in ECRI General Policy Recommendation No 7 on “National legislation to combat racism and racial 

discrimination”. However, the Article 78 of Criminal Law makes this element of offence stricter, 

requiring the presence of direct intent in the conduct of person, who is behind the expressions 

inciting for racial hatred or discrimination.
583

 Furthermore, the authorities have made a high 

threshold for the proof of such intent in practice
584

which results in termination of further 

proceedings. Therefore, despite the fact that the law enforcement institutions identify that 

expressions complained of are inciting to racial or national hatred or discrimination, no charges can 

be brought, unless there exists a proof that the person has expressed such views with a direct intent 

to instigate hatred or discrimination. The same requirement of proof of direct intent relates also to 

anti-defamation provisions of Criminal Law.  

There are a number of other reasons, why the police and public prosecutor’s office in most reported 

cases decide not to bring charges under this article. The same situation characterizes also other 

stages of criminal proceedings. There have been few cases when the pre-trial investigation has 

succeeded with an accusation of person, the bringing of case to trial and the conviction of the 

person. Such a situation exists, despite the fact that society periodically faces expressions, which 

either incite to racial or national hatred or discrimination or at least raises a concern about the 

exceeding the permissible scope of the freedom of expression. Taking into account the seriousness 

of this offence, the reported cases on the dissemination of hate speech and incitement to racial 

discrimination should have been examined more thoroughly by authorities and adjudicated by 

Courts instead of being terminated at the initial stage of criminal proceedings by police or public 

prosecutor. 

Among the experts the following explanations are cited why there are hardly any proceedings 

introduced in practice under the Article 78. First of all, this situation is explained by the reference to 

the heritage of the past, namely, the denial of existence of ethnic or racial hatred or discrimination 

in the Soviet Union. The negligence among authorities towards this offence and unawareness of this 
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phenomenon is inherited from that time. Another reason is weak experience of the law enforcement 

authorities on how to investigate such cases and apply the relevant provisions of domestic law.
 585

 

There is also insufficient knowledge of applicable international standards, which occasionally 

results in the confusion of what material or expressions is considered as racist. Furthermore, the 

lack of alternative provisions in Criminal Law applicable to different manifestations of racial hatred 

and discrimination has been among the factors explaining the reluctance of authorities in enforcing 

the implementation of Article 78.  

For example in public discussions the representatives of law enforcement institutions have 

frequently expressed the view that they refused to open the criminal proceedings because the 

expressions challenged have not been of sufficient gravity. The Estonian Criminal Code for instance 

provides that the first time breach of provisions of Code, which protects against hate speech and 

discrimination
586

is considered to be misdemeanour, unless such act has caused substantial damage 

to other person’s rights or interests or to public interests.
587

 More discretion for law enforcement 

officials as regards the provisions applicable to concrete situations of outlawed speech would 

apparently improve the situation and would at least limit number of those cases, when the 

perpetrators of such conduct enjoy impunity.
588

 However, the way how the officials use such 

discretion should be constantly monitored in order to avoid undue limitations on the freedom of 

expression and on the other hand situations, where the gravity of hate crimes is not fully taken into 

account.          

In order to change the attitude that prevails among the officials towards hate crimes it is also 

necessary to raise awareness of the phenomenon of hate speech and the harm it creates within the 

society as whole. For instance, until recently it was quite common practice in media reports on 

chronology of criminal offences to mention one’s ethnic origin, especially if the person was of 

Roma origin. Such reports, while are not being the primary source of hatred, created negative 

stereotypes towards relevant minority groups. Despite the need of comprehensive approach to 
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achieve fundamental changes, certain results to limit the instances of racist speech might also be 

attained by introducing the amendments in the existing legal framework and transforming its 

application in practice.  

A number of criminal law experts have suggested that the law enforcement authorities should lower 

a threshold for the proof of direct intent and when considering this issue to take into account not 

only the explanations of the person questioned but also the nature of expressions and the context in 

which they have been uttered.
589

 It is hard to explain, how the person could not have intended to 

instigate national or racial hatred when it has publicly pronounced the most vehement racist 

slogans. The change of practice of law enforcement authorities as regards the intent element of the 

offence would improve the situation at least in relation to the most obvious situations of instigating 

hatred. However, such change might be ineffective to cope with more moderate and sophisticated 

manifestations of racial hatred and xenophobia. Therefore, the ultimate solution would require the 

amendments in Article 78, which would extend its scope and would permit to apply it both in cases 

of direct or indirect intent. This would allow the restriction of expressions which in fact have 

instigated hatred or discrimination, but there is not enough evidence to prove the intent of the 

person. Moreover, some human rights experts have emphasized that the need to prove the direct 

intent in order to apply Article 78, taken together with the fact that there are no other effective 

remedies available at the domestic level, violates the international human rights treaties binding on 

Latvia, namely the Article 4 of the ICERD.
590

 This provision entails the obligation of the State to 

declare an offence the dissemination of ideas of racial superiority or incitement to racial hatred and 

discrimination or hatred without any additional requirements.
591

 Therefore, the need to enlarge the 

scope of Article 78 is determined also by international obligations. However, in order to avoid 

disproportional limitations on the freedom of expression the court should take into account the level 

of intent in determining the responsibility of the accused and in deciding about the applicable 

sanctions. The existing version of the first part of Article 78 provides some discretion for the 

judges, since it contains as sentence not only the deprivation of liberty but also the imposition of 

fine.  
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There are also some other shortcomings in the Article 78 of the Criminal Law, which makes it 

difficult to fight expressions inciting to discrimination and would most probably require the 

amendment of the provision. Firstly, the title of the Article is “Violation of National or Racial 

Equality and Restriction of Human Rights”. However, the Article directly mentions only economic, 

political and social rights, excluding discrimination on the basis of such a broad group of human 

rights as civil and cultural rights. This deficiency might be reversed by the courts interpreting and 

applying the law in accordance with its purpose. Alternatively, the Article 78 should be amended in 

order to include also civil and cultural rights. Secondly, this provision of the Criminal Law is not 

applicable to the expressions which incite to hatred or discrimination against the person or group of 

persons on the basis other than race or national origin. The case-law illustrates that authorities 

interpret these terms as including also ethnic origin of person. However, such vulnerable group as 

for example sexual minorities are left without any protection against incitement to hatred. The only 

additional provision in Criminal Law is Article 150,
592

 which protects against the discrimination 

and incitement to hatred on the basis of persons religious belief. The proposal to include the 

person’s sexual orientation among the gounds covered by Article 78 have been expressed already in 

1999.
593

 The protection against the incitement to hatred or discrimination on a basis of sexual 

orientation is for example included in the Criminal Code of other Baltic State, Lithuania
594

 as well 

as in the Criminal Code of Sweden.
595

 However, due to the existing stereotypes and conservative 

attitudes within the Latvian society towards the persons of different sexual orientation there has 
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been consistent resistence from the majority of parliamentarians to include in legislation any 

specific norms directed towards the protection of sexual minorities. The need of such amendments 

in Article 78 was recognized by the Prime Minister of Latvia only in July 2006 after the wave of 

hatred and violence against sexual minorities unseen before.
596

 Today, this group is probably the 

subject to hate speech most frequentlly. But the proponents of hatred and discrimination could 

choose another group as their target tomorrow. Therefore, more durable solution against 

manifestations of racial hatred would be to leave open in the Article 78 the reference to prohibited 

grounds of incitement to hatred and discrimination, in order to protect any identifiable group within 

the society. 

Apart from provisions of Article 78 victims of speech inciting to hatred and discrimination in 

principle can also use the general provisions of Criminal Law, which protect the personal honour 

and dignity.
597

 However, there are differences between the Article 78 and anti-defamation 

provisions as regards procedural issues and in substance. The procedural distinction relates to the 

initial stage of initiating the case. According to the Law of Criminal Procedure598 the state 

authorities are under an obligation to initiate the criminal proceedings and investigation in relation 

to acts within the scope of Article 78, if there are facts that indicate that the relevant offence 

allegedly have been made. In relation to defamation and libel cases the criminal investigation might 

be launched only after the judge has received the complaint from the alleged victim. Furthermore, 

the offences of defamation and libel are subject to the procedure of private indictment, which means 

that it is not a public prosecutor but the victim itself who brings a charge and tries to prove the 

accusation.
599

     

The differences in substance firstly relates to the primary objectives and interests Article 78 and 

anti-defamation provisions are intended to protect. As regards the last ones their primary focus is on 

defamatory character of the expressions and it is not essential, whether the expressions complained 
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of incite to hatred or not. Secondly, there exists a difference as regards the gravity of the sentence 

which might be applied to the persons charged guilty with pertinent offences. The Article 78 of the 

Criminal law is included in Chapter IX of the Law “Crimes against Humanity and Peace, War 

Crimes and Genocide.” The offences included in this chapter are considered as particularly serious. 

Therefore, the applicable sentence for this offence is deprivation of liberty for a term up to three 

years or alternatively the fine not exceeding sixty times the minimum monthly wage. In special 

circumstances, for example when the incitement to hatred or discrimination is associated with 

violence the only applicable sentence is the deprivation of liberty up to ten years. The relevant anti-

defamation clauses contain merely the possibility to apply the fine to those held guilty, unless the 

defamation or bringing into disrepute has been made through the mass media. In the last situation 

the person can be sentenced with imprisonment for a term not exceeding one year, sentenced with 

custodial arrest or community service. 

According to the comments made by Latvian criminal law experts the general anti-defamation 

provisions of Criminal Law can be applied only to those situations when the defamatory 

expressions are targeted at certain individuals but do not cover insults made in relation to the racial, 

ethnic or national group as such.
600

 In criminal law of some other countries the provisions similar to 

Article 78 of the Latvian Criminal Law are formulated more broadly and include not only 

incitement to hatred and discrimination, but also expression of contempt and ridicule towards the 

person on the prohibited grounds.
601

 As mentioned earlier Article 69 of the Criminal Code inherited 

from the soviet period contained similar structure. Apart from outlawing expressions inciting to 

hatred, this provision included also safeguards against expressions defaming national honour and 

dignity. Taking into account the fact that Article 78 is included in Chapter “Crimes against 

Humanity and Peace, War Crimes and Genocide”, which contains offences of particular gravity, the 

application of Article 78 to defamatory expressions might be disproportional to the right to the 

freedom of expression. However, a separate clause or additional element to general anti-defamation 

provisions would have been necessary to cover those expressions which ridicule or express 

contempt against the person or a group of persons on prohibited grounds. Because it is not the case 

in all situations that racially defamatory expressions also include incitement to discrimination and 

hatred and thus are covered by Article 78. Lastly, the existing anti-defamation clauses do not take 
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into account during the sentencing phase the racist subtext of the expressions defaming person on 

the basis of his national or ethnic origin. This is contrary to the practice in many countries and 

international standards,
602

 where the racist motive of the offence is listed among aggravating 

circumstances of the offence.  

 

b) Case study: Case of Landmanis 

This is the first case where the person has been charged with and found guilty solely on the basis of 

Article 78 of the Criminal Law. The case illustrates how the shortcomings in the Article 78 

discussed above create problems in practice. It also demonstrates the limits of the freedom of 

expression when it collides with the prohibition of hate speech under the national legal system. On 

the one hand, in the court proceedings the reference was made to the Article 100 of the Constitution 

as well as to the provisions of international human rights treaties, which guarantee the freedom of 

expression. On the other hand, the UN Declaration and the UN Convention on the Elimination of 

All Forms of Racial Discrimination (ICERD), which prohibits dissemination of ideas based on 

racial superiority or hatred, was referred to.  

Facts 

The facts of the case can be briefly summarised as follows. G.Landmanis who was the editor of the 

monthly “Patriot”
603

 was charged with an offence provided for in Part 1 of the Article 78 - for the 

commitment of acts that are intentionally directed towards instigating national or racial hatred or 

enmity. In January of 2001 the Liepaja City Court, which adjudicated the case as the court of first 

instance, stated in the judgement that: “…G. Landmanis has distributed the first, second and third 

volume of the monthly “Patriot” and satirical journal “Comic stories on holocaust”
604

 during the 

period from the October of 1999 to January of 2000. The publications included in these journals, 
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especially in the 3
rd

 volume of monthly “Patriot”, express negative, insulting and offensive attitude 

towards the Jews.”
605

    

Arguments of the accused 

The accused, G. Landmanis during the trial denied that he has disseminated the monthly, and stated 

that “…the monthly has been intended only as a form of communication among his pen-friends and 

acquaintances, which received every month around 30 numbers from each volume either by mail or 

directly.”
606

 He emphasized that this is not a distribution, but only an exchange of views. 

Furthermore, the accused stressed that: “He had no intention to incite to racial enmity or hatred, 

since he included in the journal only the personal views of other members of correspondence.”  He 

also stressed during the trial that there is nothing anti-Semitic in the articles. Lastly, he referred to 

the Article 100 of the Constitution, which states that: “Everyone has the right to freedom of speech, 

which includes the right to freely acquire, hold and distribute information and to express his/her 

own opinions. Censorship is prohibited.”607
 

 

The analysis of the judgement of the Court 

What is meant by the dissemination? 

The Court found established that the monthly “Patriot” has been intended for the dissemination, 

despite the opposing arguments of the accused. The fact of dissemination constitutes the necessary 

element of the objective part of the offence. The Court based its decision on the following facts. 

Firstly, the Court noted that G.Landmanis has proposed to sign up for the monthly. Secondly, he 

has sent the journal to persons, who were not personally familiar with him and have not participated 

in the communication with editor. However, this fact that the Court devoted extensive part of its 

argumentation to prove the act of dissemination, might indicate that there is high threshold applied 

in practice in order to prove the objective part of the offence. The accused has recognized that he 

himself has collected the material and has chosen the articles to publish as well as has edited the 
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monthly. Furthermore, he has sent or given around thirty numbers of the each volume to a large 

number of persons. These facts alone should have constituted sufficient basis to recognize the act of 

dissemination, no matter how these acts were named by the accused.
608

          

 

The requirement to prove the direct intent 

As mentioned above the proof of direct intent is the most complex problem as regards application of 

Article 78. The accused denied that he had the intent to instigate racial or national hatred or enmity. 

However, the Court found that the acts in question – collection of the articles, their selection and 

edition might only be committed with a direct intent and the accused should have realised the harm 

of his acts. Such a finding was based on a number of evidences, including the statements of 

witnesses. Furthermore, on the basis of linguistic analysis and other evidence at the Courts disposal, 

the Court recognized as proved that the publications express negative, insulting and offensive 

attitude towards the Jews and  that they are directed towards incetement to national hatred or 

enmity. For example in one of the journals it was stated that one should treat Jews the same way as 

harvest-bugs, namely, to put them on oven to burn. 

 In this situation, it was not difficult for the Court to prove the existence of direct intent Apart from 

the clearly racist character of the expressions, the Court had a number of other evidences that 

confirmed this. Among them were the letters by some of the readers of the monthly to the accused, 

where they have emphasized the anti-Semitic nature of the journal and warned the editor about the 

possibility to be brought to criminal liability by the law enforcement authorities. Furthermore, these 

acts were committed systematically and during the long period of time, which also made the proof 

of the direct intent easier. It would be more difficult to prove the existence of intent if there would 

be an isolated instance of incitement to racial or national hatred. For example, all three cases where 

persons have been convicted under Article 78 of the Criminal Law have been related to long-term, 

systematic and organized acts. As noted in theoretical analysis presented above in order to restrict 

more sophisticated forms of hate speech there is a need to make amendments in Article 78, which 
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would allow to apply it to those situations where the acts of incitement to hatred have been 

identified, but the direct intent of those responsible cannot be proved.    

 

Assessment for the need of restrictions 

During the trial the accused referred to Article 100 of the Constitution, which guarantees to anyone 

the right to the freedom of expression. The Court, however, stated that the acts committed by the 

accused are not punished until they do not contradict the law and international legislation, in this 

case, the Criminal Law, and the UN Declaration on the Elimination of Racial Discrimination. In the 

instant case the need for the limitations of expressions was obvious and the Courts finding is valid, 

in principle. However, the arguments used by Court to substantiate the need for limitation contain 

some shortcomings.  

Firstly, there is no necessity to refer to the Declaration, since the Latvia has ratified the UN 

Convention on the Elimination of All Forms of Racial Discrimination. The latter one contrary to the 

soft-law nature of the Declaration is legally binding upon the country and contains a number of 

obligations the state ought to observe. Such confusion as to the relevant international norms is 

explained by the insufficient knowledge of international human rights norms among the judiciary. 

The understanding of ECHR and the practice of the European Human Rights Court has improved 

significantly in the last years. However, the awareness of other human rights mechanisms, 

especially at the UN level, is still inadequate.  

Secondly, the Court should have referred not only to the UN Convention and the Criminal Law but 

also should have made a reference to the Article 116 of the Constitution, which lays down the 

mechanism to limit the right to the freedom of expression entailed in Article 100 of the 

Constitution. Furthermore, the Court should have identified one or several aims provided by the 

Article 116, which constitute the basis for the restriction of the freedom of expression in this case. 

These might have been, for example, the protection of the rights of others, the protection of the 

democratic order of the state or protection of public safety. Despite the fact that the legal 

representative of the accused referred to the case-law of the European Court of Human Rights, 

namely the case of Jersild v. Denmark, the Liepaja City Court did not take notice of this fact in 

deciding the case. In order to see the relevance of the principles stated by the European Court of 



Human Rights in that case and their applicability to the case of Landmanis, the facts of both cases 

and the Courts reasoning will be compared in detail in next section.  

 

Case of Landmanis and the judgement of the European Court of Human Rights in the case of 

Jersild v. Denmark compared 

During the trial the legal representative of the accused stated that: “…according to international 

standards, mass media and every individual has the right to introduce other persons with different 

views and opinions, even if these opinions are not acceptable to the society.”
609

 In order to support 

this argument he referred to the case of Jersild v. Denmark decided by the European Court of 

Human Rights. It is true that the Court has declared in this case as well as in a number of other 

cases that: “…freedom of expression is applicable not only to “information” or “ideas” that are 

favourably received or regarded as inoffensive or as a matter of indifference, but also to those that 

offend, shock or disturb, such are the demands of that pluralism, tolerance and broadmindedness 

without which there is no “democratic society”.”
610

 At the same time the Court has also recognized 

that the right to the freedom of expression carries with it duties and responsibilities and might be 

subject to restrictions which are enumerated in Part 2 of the Article 10 of the European Convention 

of Human Rights.
611

 

There also a number of essential differences between the instant case and the case of Jersild v. 

Denmark. Firstly, European Court of Human Rights emphasized that Jersild as the journalist has 

clearly disassociated himself from the persons he interviewed and from the racist views, which they 

expressed. Contrary to this, G.Landmanis during the trial stressed that the monthly has been 

intended for the group of persons who share his views, but denied the fact that the publications do 

entail incitement to national hatred or enmity. Secondly, the aim of Jersild in including the 

television report racist statements made during the interview with Green jackets was to reveal the 

existence of racist groups in Denmark. Thus he did not cut the racist expressions from the report on 
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order to create a discussion on the issue, which has been much debated in the Danish society. In 

contrast to that, the Landmanis recognized that the monthly “Patriot” was not intended for the 

general public, but its audience was persons who share views reflected in the journal. Therefore it 

would be hard to argue that the periodical could raise issues of public concern within the whole 

society. While the issues of public interest might be discussed also within the limited scope of 

persons, the titles of the publications and the findings of the linguistic experts demonstrated that 

publications contained very frequent harmful expressions against some Jewish persons and the Jews 

in general. Thus instead of illustration of different views and facilitating the discussion on the 

subject, the evidently one-sided character of publications allows to conclude that they were 

intended to propagate anti-Semitic views.     

 



2.4. Laws regulating the press and other media 

 

The press and other mass media played an essential role in the struggle for the democracy and 

independence during the late 80ties and early 90ties when the ‘perestroika’ (transition) period 

introduced by the last President of the USSR M.Gorbachev lessened the censorship constraints of 

the authoritarian regime. The media brought the first waves of freedom to the Latvian society. The 

open critics of the deportations in 1940ties and other crimes against humanity committed by the 

Communist regime as well as the possibility to discuss freely the growing influx of migrant workers 

which led the titular nation and the survival of Latvian language at risk were important factors in an 

increasing resentment against Soviet authorities. The publications illustrating the true facts about 

the pre-war Latvia, sometimes accompanied by the glorification of that period of history, were 

among the driving forces in consolidating the nation and strengthening the spirit of Latvian people 

to regain independence.  

Important role of media in the break-up of the authoritarian system as well as experience of 

censorship were among the reasons, why the first laws regulating the media were based on the 

principle that they should enjoy as much freedom and independence as possible. Despite the fact 

that first legal act regulating the media “The Law on the Press and Other Mass Media” (Press Law) 

adopted in 1990 established some generally worded restrictions in media work, until the mid of 

90ties, when the first defamation cases appeared in Courts, these norms had been rarely applied in 

practice. Apart from the cases of defamation at this period media frequently faced also restrictions 

based on the rules on the use of Latvian language. This legislation considerably limited the 

possibilities of national public and private radio and television companies to broadcast in a 

language other than Latvian. However, it did not establish any limitations as far as the functioning 

of press is concerned. These laws were aimed to strengthen the position of Latvian within the 

society after the russification policy implemented in Soviet period, which led to the situation that 

most persons belonging to minorities in Latvia did not have a fluency to communicate in Latvian 

language after the break-up of the USSR. However, in 2003 the Constitutional Court of Latvia 

declared this norm of Radio and Television Law as uncomfortable with the guarantees of the 



freedom of expression in the Constitution.
612

 Recently, the authorities have started discussions 

about more detailed restrictions of media freedom in such areas as for example the dissemination of 

pornography or the broadcasting of violent scenes on television during the daytime.
613

  

Since the beginning of 90ties there has been an increasing trend of authorities to regulate different 

aspects of media work through the amendments in laws, the intervention of Court and decisions of 

public supervisory institution of broadcasting media. This is explained not only by the experience of 

the abuse of the right to the freedom of expression faced by authorities since 1990 and changes in 

the structure of media, where the number and variety of press as well as radio and television 

companies has grown fundamentally. An important reason, why the courts and other institutions 

need to intervene periodically in media work, is that media professional organizations in Latvia are 

very weak and more formal than active. There are no journalism rules or codes applicable for the 

whole country. The Latvian Association of Journalists adopted a Code of Ethics already in 1992, 

but it has not been recognized by most media companies. In fact each newspaper sets their own 

ethical standard and the only force which can influence its observance is the reader’s attitude.
614

 

This is in contrast to many European countries where most disputes about the media work are 

settled by the professional bodies which make their decisions on the basis of media codes of 

ethics.
615

 Apart from making it unnecessary for state institutions to intervene in media freedom, 

decisions of professional bodies improve the quality of media work and serve as a guide for 

journalists in sensitive and complex situations in their work. An exception to the reluctance among 

media to elaborate professional rules of conduct was the recent declaration against the 

dissemination of hate and intolerance on the Internet.
616

 This declaration was drawn and signed by 

the editors of all major national internet portals as well as representatives of number of NGO’s and 

other actors.          
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There are two principal laws regulating the media work. The first one is above mentioned “The Law 

on the Press and Other Mass Media”, which was adopted in 1990. The provisions of this Law state 

that it applies both to the press and other mass media, including the radio and television 

broadcasts.
617

 However, the Parliament subsequently adopted special law regulating the operation 

of audiovisual media.
618

 Therefore, today the Press Law affects only those aspects of the 

functioning of radio and television companies, which are not fixed in a special law. Contrary to the 

work of press, the Law on the Radio and Television establishes a supervision institution for the 

radio and television sector – National Radio and Television Council. The Council issues the 

broadcasting permits and monitors whether the electronic media respect in their work the 

Constitution and pertinent laws. It also examines the complaints about the radio and television 

companies and in cases of serious and long-term violations can even annul temporarily the 

broadcasting permit or submit a claim to court to decide on termination of work of broadcasting 

company.  

As regards the issue of remedies available to the individual, there are some specific remedies 

provided in media laws like for example the possibility to claim apology or the retraction of 

information in certain cases. However, the majority of provisions of both the Press Law and the 

Law regulating audiovisual media make a reference to the relevant clauses of Civil Law, Criminal 

Law or Administrative Penal Code concerning the applicable sanctions to the press or broadcasting 

companies. Therefore, in most cases courts apply the articles of Civil Law or Criminal Law or 

Administrative Penal Code and refer to media regulating laws to emphasize the unlawful act. The 

Courts have used the media laws also to strengthen the argumentation of their judgements, 

especially in cases when there is an uncertainty, whether the norms of codified legislation are 

appropriate to solve the pertinent situation.
619

  

Since the time both laws were adopted there have been fundamental changes in media area both in 

relation to the number of companies and their variety. In 1990 when the Press Law entered into 

force there were only few private newspapers, radio and television companies. Therefore, there 

have been developed drafts of new media laws. Among the main amendments is the proposal to 

change the supervision institution of audiovisual media in order to reflect more the interests of the 
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society and strengthen the independence of broadcasting media. At its present version the members 

of National Radio and Television Council are elected by Parliament, which often results in situation 

that they are inclined to represent in their work the interests of political party, who has nominated 

them. Another fundamental change might be the introduction of fee for public broadcasting service, 

which have been intensely debated among parliamentarians, media companies and experts. Due to 

complexity of issues involved in this debate it is not foreseen that the new laws will be adopted in 

the near future. Therefore, the analysis of restrictions of hate speech in the media work is based on 

the existing legal framework regulating this area.        

 

a) The Law on the Press and Other Mass Media (Press Law) 

After the Latvia declared independence, this was the first Law adopted by Parliament to guarantee 

the media freedom and to state the principles of media policy. As was stated earlier today it mostly 

relates to the work of press, but operation of audiovisual media is regulated by a special law. Article 

1 of the Press Law provides that any person has the right to freely express his/her views and 

opinions, to disseminate announcements in the press and other mass media and receive by such 

means the information on questions of public interest or any issue he/she is interested in. However, 

the Article 7 of the Law includes the list of the types of information, whose publication is outlawed. 

Part 1 of this provision states that such information inter alia entails the one: “…which promotes 

violence and… advocate war, cruelty, racial, national or religious superiority and intolerance, and 

incites to the commission of some other crime.”620
 Moreover, the Article 12

621
 of the Law states that 

the publication of the information, which advocates the use of violence or incites to racial 

discrimination might even constitute the basis for the Court to decide on the termination of 

operation of a mass medium.  
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Despite this rather strong language, the law contains a number of shortcomings, which has 

prevented its effective application to limit hate speech instances on the media. The Press Law as 

noted earlier was adopted in the 1990 and notwithstanding a number of subsequent amendments it 

has not covered all developments in mass communication area. It has left unregulated the websites, 

chat rooms and other types of public communication on the Internet. Today the expressions which 

incite to racial hatred or discrimination could be found more frequently on the Internet rather than 

in such traditional means of communication as press, radio or television broadcasts.
622

 However, it 

can not be said that the public communication on the Internet are left totally unregulated and allows 

the perpetrators of racist crimes to act without impunity. Such a situation would run against the 

international obligations of Latvia. For example the Committee on the Elimination of Racial 

Discrimination (CERD) has stated that Article 4 of the ICERD includes the obligation of states to 

ban expressions inciting to racial hatred and discrimination on the Internet as well.
623

 Also such 

prominent Council of Europe institution as European Commission against Racism and Intolerance 

(ECRI) has issued the special Recommendation on combating the racism on the Internet.
624

 Latvia 

has also signed but not ratified the CE Convention on Cyber crime.
625

  

The above-mentioned Articles 1635 and 2352
1
 of the Civil Law as well as the Article 78 of the 

Criminal Law are applicable to the Internet environment. However, these provisions apparently do 

not cover all instances of hate speech and does not deal with specific aspects of liability for 

spreading hatred on Internet. In order a victim of hate messages can claim satisfaction according to 

the Article 1635 of the Civil Law there is a need to prove that unlawful act has been committed and 

a person has suffered moral injury as a result of this. The Article 2352
1
 of the Civil Law comprise 

only those situations when the hate or discriminatory expressions in question could be regarded also 
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as defamatory, since it is primary focus is the protection of persons dignity and honour. In most 

situations hate expressions are also defamatory, but it is not necessary always the case. Moreover, 

there is some uncertainty in jurisprudence, whether Article 2352
1 

applies not only to the untrue 

statements of fact, but also to value judgements. Furthermore, it is difficult to initiate civil 

proceedings as regards outlawed expressions on the Internet, because the ones disseminating the 

manifestations of hate and discrimination are often remain anonymous. Contrary to the Article 

2352
1
 of Civil Law, the Article 78 of the Criminal Law bans expressions inciting to national or 

racial hatred or discrimination without any additional requirement that these expressions should be 

also defamatory.
626

 However, in order to apply this provision of Criminal Law there is a need to 

prove that the dissemination of hate expressions have been made with the direct intention to cause 

racial or national hatred, which proved to be rather difficult in practice.
627

  

Furthermore, neither the Civil law nor the Criminal law deals specifically with the responsibility of 

the Internet service providers, owners of web pages and other actors connected to the dissemination 

of information on the Internet. Therefore, there have been suggestions to make amendments to the 

Press Law, which would permit to apply the restrictions stipulated in this Law also to the service 

providers and other relevant actors. Yet, before such step is taken a number of issues, not the least 

the fear of self-censorship of the Internet service providers and the enforceability of the national 

court decisions should be considered taking due regard of the complexity of the regulation of the 

communication on Internet compared to the traditional media.
628

 An alternative to amendments in 

Press Law could be the adoption of the legal act regulating specifically the liability and other issues 

related to the flow of information on the Internet. The model for such legislation is presented by the 

CE Cyber crime convention and its Additional Protocol concerning the criminalisation of acts of a 

racist and xenophobic nature committed through computer systems. 

 As indicated above the major national Internet portals, some daily newspapers that make electronic 

version of their publications and a number of non-governmental associations have recently signed a 

Declaration on Respect, Tolerance, and Cooperation on the Internet, whose main aim is to decrease 

and control the manifestations of intolerance and hate on the Internet. The document illustrates the 
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common understanding among the signatories as regards speech to be outlawed. It states: “We 

understand intolerance as incitation to violence, discrimination, threats, insults directed at an 

individual or a group of individuals because of their racial or ethnic background, religious 

background or belief, language, gender, sexual orientation, age, health or citizenship status.”
629

 

Thus, compare to the Press Law it includes also such additional grounds as sexual orientation, 

language, gender, age and health as prohibited grounds of incitement to violence and 

discrimination. While focusing on suppression of hate speech the Declaration takes due regard also 

of the right to the freedom of expression by stating that all individuals are free to advocate their 

values provided this is done in conformity with law and respects the dignity and honour of other 

persons. The parties agree to include the principles of Declaration in their corporate policy and 

support a dialogue between Internet companies, public institutions and non-governmental sector as 

well as the need to cooperate in creating a system for monitoring intolerance. Thus there is a trend 

among main actors on Internet environment to establish rules, which would restrict the incitement 

to hatred and dissemination or dissemination of other unlawful information through their web-sides. 

While such initiative is appreciable, the main principles of this Declaration should be subsequently 

transformed in the legislation, in order to permit authorities to hold responsible those owners of web 

pages and Internet service providers, who do not respect the rules stated in the Declaration.         

Another shortcoming of the Press Law relates to the remedies provided. Part 1 of the Article 21 of 

the Law states that: “Persons…are entitled to require mass media to retract information published 

(broadcast) about them if such information is not true.” However, expressions, which incite to 

racial hatred or discrimination, are usually conveyed in the form of value judgements or opinions 

rather than the statement of facts. Therefore, retraction of information is not a proper remedy as 

regards opinions expressing hate. Furthermore, the requirement to retract one’s view would actually 

violate the freedom of expression. Consequently, the Law should provide also for other remedies as 

for example apology, which are applicable to cases when the published information outlawed in 

Article 7 of the Law has been not a statement of facts, but an opinion. Such a remedy at least in 

some cases would allow the person to get the immediate satisfaction, as the court proceedings due 

to the overload of national courts might last for several months. It would also allow the media to 

settle the dispute before the claim has been brought to the Court. Lastly, it is not always the award 
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of financial compensation what is the most essential for the victims, but the recognition of the harm 

made and the apology from those responsible.  

 

b) Law on the Radio and Television 

This Law applies exclusively to broadcasting organizations. Article 3 of the Law lays down the 

general principles for the functioning of the electronic mass media. It stipulates that the censure of 

the broadcasts and programmes is prohibited. However, the Point 4 of this provision states that: 

“Broadcasting organization shall be free and independent in the production and distribution of 

their programmes insofar as they are not restricted by the Constitution, this Law and other 

laws…and international agreements binding on Latvia.”630
 This clause sets down an obligation for 

the electronic mass media to observe the prohibition of the speech inciting to racial hatred or the 

discrimination as it is stipulated in the Constitution, the international human rights treaties binding 

on Latvia, and in national laws.  

Apart from the reference to other legal acts, there are some restrictions on dissemination of hate 

speech included in the Law itself. For instance Article 17 of the law which prescribes the general 

principles for the production of programmes states, inter alia, that the programme: “…shall not 

include the incitement to hatred based on nationality, race, sex or religion or to the demeaning of 

national honour and human dignity.”631
 Contrary to the provisions of the Press Law and the Civil 

law, this provision emphasizes the defamation of dignity and honour not only in relation to some 

individual, but also regarding some national or ethnic group. It is essential to note that expressions 

inciting to racial discrimination and hatred in many cases are not targeted at one particular 

individual, but at the whole racial, national or religious group in abstract. The defamation laws, 

which refer to the violation of the honour and dignity of individuals, might be difficult to apply to 

these cases, since there is a need for individual to prove that by defaming the group he/she 

represents also his/her honour and dignity has been infringed. Furthermore, the law on the Radio 

and Television stipulates restrictions regarding the adverts and television shops. Article 20 of the 

Law inter alia states that the advertisement and the television shop may not include any 
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discrimination based on race, sex or nationality.
632

 The Part 5 of the same provision might be at 

least partly applicable to the limitations of the speech inciting to racial hatred. It prohibits: “…to 

encourage behaviour which threatens human life or safety.”633
 The Point 11 of the same Article 

also provides that the liability for the distribution of such forbidden commercial or television shop 

rests both on the advertiser and the broadcasting organization. 

Similarly as the Press Law, the Law on the Radio and Television provides for the possibility to 

request retraction of the information disseminated if it was found to be false.
634

 The problems to 

apply retraction to value judgements expressing hatred were already discussed in the analysis of 

Press Law. Another remedy the Law provides is the right to claim distribution of reply.
635

 However, 

this remedy as well as the right to claim financial compensation for immaterial injury suffered
636

 

might be invoked only in those situations when the person’s honour and dignity has been defamed 

through the dissemination of untrue statements of fact. The explanation for such a narrow 

understanding of violation of persons honour and dignity in Law lies in a practice of courts, which 

have applied until recently the Article 2352 (1) of the Civil Law, which provides a general basis to 

claim satisfaction in cases of defamation only to dissemination of false facts. As mentioned earlier, 

the expressions that are racially defamatory are usually conveyed in the form of opinions. 

Therefore, the victims of racially defamatory views, which insult the dignity and honour of person 

or group of persons, are left virtually without no protection under this law. In such cases there is no 

possibility to request apology, since the law does not provide for such remedy. However, the 

general provisions in civil and criminal law on liability and right to claim satisfaction for moral 

injury are applicable also to the communication in electronic mass media.           
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3. Latvian legal framework and international human rights standards 

  

After the examination of Latvian legislation and practice in previous sub-chapters, this section of 

thesis is devoted to the comparative assessment of domestic and international law and 

jurisprudence. This analysis has a practical goal. It aims to identify the areas at domestic level, 

where there is incompatibility with international legal obligations of the state and suggest solutions 

to remedy this situation. In view of the fact that Latvian jurisprudence on striking the balance 

between the freedom of expression and prohibition of hate speech is very scarce and in the process 

of development, this study involves discussion on various proposals, how the domestic legal 

framework could be improved. In some situations there is a need to make amendments in 

legislation, in others the improvements can be achieved through adjustments in the practice of 

courts and law enforcement authorities. Furthermore, there could be cases of conflicting interests 

involved when the national institutions could only minimize the risk of being found in violation of 

international obligations, because the various international standards, even at the same level, can 

sometimes point at different directions. An example to mention is the different positions of UN 

HRC and CERD on the generally worded restrictions on freedom of expression, like for example 

the prohibition of holocaust denial.
637

 In these situations the courts and other law enforcement 

authorities should do a very careful consideration of all interests involved and reflect that in their 

decision.  

 While the primary aim of this analysis is to achieve a maximum level of harmony between the 

international and national rules and practice, another equally important goal is to identify those 

solutions at the domestic level, which would strengthen the safeguards for various values involved 

in the discussion on the right of freedom of expression and its restrictions. The introduction part of 

this chapter already illustrated the high level of co-relation between the national and international 

law and the significant impact of international human rights standards on the development and 

enforcement of national Bill of Rights. Therefore, the international norms and rules are not only a 

tool to measure the national legal framework, but can also serve as source of for further 

development at national level, particularly in areas where there has been hardly any practice so far. 

Among such issues are for instance the regulation of the liability of Internet service providers and 
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other actors connected to the free flow of information on the Internet. As the relevant UN and 

European standards for comparison I will use the ones binding on Latvia and analyzed in previous 

chapters. It includes both major UN treaties relevant for discussions on the freedom of expression 

and speech inciting to hatred, namely ICCPR and ICERD, and the principles settled on this issue at 

the European level by the ECHR and ECRI. Furthermore, I will refer also to the jurisprudence of 

relevant monitoring bodies, which is indispensable to understand the content of these standards and 

the way they have been applied in practice. I will generally make a reference to international 

standards and will quote specific documents only in those cases, when the rules contained therein 

differ substantially from other international documents. I will start with analysis of common and 

different elements at the national and international level and will indicate those issues where these 

differences are so fundamental that they infringe international obligations of the state. Afterwards, I 

will elaborate suggestions for future development, both to make the domestic practice in 

compliance with international one and to establish rules in grey areas, where there has been no 

practice so far.  

 

The common and different elements at the domestic and international legal framework 

There are no fundamental differences between the both levels in the way the right to the freedom of 

expression and the right to equality and non-discrimination has been formulated in legal acts and 

applied in practice. This is understandable if one takes into account that national legal framework 

was developed in the 90ties after the country regained independence. The acceptance of 

international standards was a precondition for the political goal of Latvian authorities to enter the 

major universal and regional organizations. However, in comparison with western democracies 

which in most cases were parties negotiating the major human rights treaties, Latvia had to join to 

established rules, which were supplemented by substantial jurisprudence of monitoring bodies 

developed over time.  

These rules developed by HRC and CERD as well as European Court of Human Rights influenced 

substantially national legislation. For example, the Bill of Rights in the Latvian Constitution was 

adopted only in 1998 and the existing international standards played a significant role in the 

parliamentary discussions on the content of the fundamental rights chapter. However, various 

international human rights treaties and mechanisms did not provide a one common set of principles 



as concerns the balance between the rights to freedom of expression and the prohibition of speech 

inciting hatred. Thus, also the relevant national legislation was at variance with some of the 

standards established by international bodies and for example does not explicitly covered all forms 

of hate speech. Furthermore, both domestic and international institutions at the first years of the 

fragile democracy were probably more concerned with the guarantees for the freedom of expression 

rather than prohibition of hate speech.   

The jurisprudence of international human rights monitoring bodies was equally important in a 

subsequent application of the fundamental rights in practice by the Constitutional Court and to less 

extent also by ordinary courts. Furthermore, the transformation of legal thinking and the 

interpretation of national norms according to international rules continued to be a problem for a 

much longer time than adoption of the appropriate legislation. As noted earlier there were several 

reasons for this. Among the main ones were the lack of knowledge among the law enforcement 

officials about the content and interpretation of relevant international rules as well as the inherited 

attitude from Soviet period to consider international human rights clauses merely as declaratory 

norms.     

However, today both the national legislation and practice has affirmed that the right to the freedom 

of expression might be restricted in order to safeguard other human rights. Moreover, this principle, 

which is reflected in human rights treaties
638

 considered in this thesis, is established at the 

constitutional level. The Constitution in contrast to some national laws
639

and international treaties 

makes no specific reference to the speech inciting to hatred or discrimination as a basis for 

limitations on the freedom of expression. The explanation for this might be the fact that there is one 

general limitation clause, which is applicable to most basic rights guaranteed by the Constitution.  

However, the discussions among Latvian legal academics as well as the case-law
640

 of the 

Constitutional Court allows to conclude that the restriction of hate speech is subsumed under such 

generally worded legitimate aims as for example: the rights of other persons or the public order. 

Similar practice has been applied by the European Court of Human Rights in interpreting Article 10 
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of the ECHR, which also does not specify hate speech among the legitimate aims to restrict the 

freedom of expression. Contrary to this, both relevant UN human rights treaties do contain a 

separate provision, which not only legitimized but makes it an obligation for states to prohibit 

incitement to hatred and discrimination.  

However, while it is a common principle that hate speech might be restricted, there are concerns 

that national legal framework does not cover all instances of incitement to hatred and 

discrimination. The types of speech required to be outlawed and groups protected differ also among 

international treaties. Some instruments prohibit only incitement to hatred and violence others are 

contain broader restriction, including public defamation and contempt of certain minority groups or 

individual representatives of these groups. Moreover, such vulnerable group as homosexual 

minorities is not expressively covered by any of the international mechanisms examined. The only 

legally binding document in Europe, which makes explicit reference to sexual orientation among 

the prohibited grounds of discrimination is EU Directive on equal treatment in employment and 

occupation.
641

 But the Directive applies only to employment and occupation issues and is limited 

also to the member-states of EU. In addition to this EU Directive, the sexual orientation apparently 

is included among the list of non-discrimination grounds in Additional Protocol 12 of the ECHR, 

which just entered into force. While the sexual orientation is not expressly mentioned, the list of 

non-discrimination grounds in the Protocol is not exhaustive and as follows from the Explanatory 

Report to the Protocol safeguards against the discrimination apply also to this group.
642

 In addition 

the European Court of Human Rights has even prior the adoption of Protocol No 12 declared that   

distinction based on person’s sexual orientation is not acceptable under the Convention.
643
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Furthermore, the differences among domestic and various international instruments appear when it 

comes to the status of various rights involved in this discussion and the mechanism, how the 

limitations on freedom of expression might be applied. The Satversme contains both the guarantees 

for the right to the freedom of expression and the right to equality and non-discrimination. An 

additional right guaranteed by Constitution which is invoked frequently in order to restrict hate 

speech is the protection of personal honour and dignity. The Constitutional Court has so far only 

once decided on the legitimacy of restrictions on the right to the freedom of expression, when this 

right was allegedly threatened by the provision of Criminal Law protecting the honour and dignity 

of state officials. In this case the Court acknowledged that there is a conflict between the two 

fundamental rights. This case illustrates that the Constitutional Court does not attribute to the 

freedom of expression a privileged position among other human rights and would apparently follow 

the same reasoning if the right to freedom of expression would collide with the right to equality. 

Such approach is in contrast with the practice of the European Court of Human Rights, which assess 

only whether the limitations on the freedom of expression are legitimate.
644

 But the position of the 

European Human Rights Court might be explainable by the fact that the Convention does not 

openly state the guarantees for the protection of personal honour and dignity
645

 as well as until the 

adoption of Additional Protocol No 12 did not include a free-standing right to equality. However, 

the differences as regards the status of the freedom of expression and other fundamental rights does 

not necessarily lead to opposite results, because the European Court has justified restrictions on the 

expressions inciting to hatred and discrimination in most cases. The only additional value of 

recognition of both rights is that such legal framework permits to derive a positive obligation on 

state to restrict the speech inciting to discrimination.  

The ICCPR similarly as the Latvian Constitution contains safeguards for all rights involved. The 

ICERD in contrast establishes strong guarantees for non-discrimination, but includes very weak 

counterbalancing elements to ensure also the right to the freedom of expression, when the different 

values collide. The Article 4 of the ICERD obliges the states to ban expressions inciting to hatred 
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and discrimination with due regard, inter alia, to the freedom of expression. However, the CERD in 

practice has never justified the abstention of states to ban certain expressions on the basis that there 

was a need to safeguard the right to the freedom of expression. There is weak or no assessment of 

the need to ensure proper guarantees for the right to the freedom of expression when the Committee 

considers individual petitions about the alleged violations of Article 4 of ICERD.      

As stated above both the international rules and domestic laws include legitimate aims to limit the 

hate expressions. However, there are slight differences between international and national level as 

regards the third requirement for restrictions on freedom of expression, namely, the “necessity in 

the democratic society”. Article 116 of the Satversme which establishes the conditions for limitation 

of a number of fundamental rights guaranteed by the Constitution requires only that the restriction 

should be provided by law and should pursue one of the legitimate aims stated in this provision. 

Despite this fact, the case-law of Constitutional Court affirms that in order the restriction of basic 

rights could be found in compliance with constitution it should also be necessary and proportional 

to the legitimate aim pursued. The Court has derived this element from the notion of democracy and 

the Article 1 of the Constitution, which declares that “Latvia is an independent democratic 

republic.”
646

   The requirement to consider the necessity of restrictions in the democratic society is 

directly stated in second part of Article 10 of the ECHR. However, it has evolved only through 

practice also in the jurisprudence of HRC, but is not directly mentioned in Article 19
647

 of ICCPR. 

Furthermore, the Covenant apart from Article 19 contains separate provision which obliges the state 

to prohibit certain forms of hate speech, namely Article 20.
648

 It does not include any reference to 

assessment of the necessity of limitations. In one of the first cases
649

 involving hate speech the HRC 

in fact justified the restrictions imposed on the freedom of expression on the basis of Article 20 and 

did not analyze the necessity or proportionality of restrictions. But in a subsequent case the 

Committee abandoned this practice and examined Article 20 in conjunction with the preconditions 

for the legitimacy of restrictions in Article 19.
650

 The ICERD as noted earlier contains hardly any 
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counterbalancing elements to the obligation to prohibit speech inciting to hatred or discrimination. 

However, the CERD in examining the individual complaints as regards alleged violation of Article 

4 of the Convention has referred in its decisions to such elements as the public or private scope of 

hate speech, seriousness of insulting expressions, which might constitute at least some components 

of proportionality requirement. Yet, the obligation under Article 4 of the Convention to declare as 

an offence and apply the criminal law to wide range of expressions covered by this provision might 

itself raise the issue of proportionality of restrictions, at least as regards some expressions.  

 

4. Conclusions 

There are no fundamental problems between domestic and international legal framework 

concerning the restrictions on hate speech, while ensuring safeguards for the freedom of expression. 

However, the practice of application of relevant norms, especially low number of cases as regards 

suppression of hate speech, has been criticized by international human rights monitoring bodies.
651

 

The existing differences in law relate to specific issues and occasionally are the result of lack of 

harmonized approach to this issue at the international level. There are minor shortcomings in all 

examined branches of domestic law, except the constitutional law. The major inadequacies to 

suppress hate speech expressions, however, exist in the Criminal Law. As mentioned above the 

necessity to prove the direct intent of the person to incite to national or racial hatred in order to 

apply criminal law sanctions has lead to the situation when there are few proceedings instituted and 

hardly any resulted in the conviction. This situation might be rectified if the authorities lower the 

threshold for proof of direct intent or by amending the law in a way that the existence of intent, 

whether direct or indirect, is sufficient to initiate proceedings. However, in view of the chilling 

effect of criminal sanctions on the freedom of expression less severe forms of hate speech, for 

example the incitement to discriminate without calls for hatred and violence against certain group, 
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might be covered by the Administrative Penal Code. Such a balanced approach to this issue is 

reflected also in the Additional Protocol of the CE to the Cybercrime Convention.
652

 Furthermore, 

Article 78 of the Criminal Law does not prohibit discrimination of such broad group as civil and 

political rights. One way to correct this inadequacy is through appropriate practice and 

interpretation of this provision according to its aim, since the title of Article 78 is “Violation of 

National or Racial Equality and Restriction of Human Rights.” Another solution is to amend this 

provision supplementing it with this group of human rights. This clause of Criminal Law covers 

also only limited acts of hate expressions, namely, those inciting to hatred and discrimination as 

well as excludes from its scope of protection certain minority groups, as for example sexual 

minorities. Lastly, the Criminal Law does not make the racist motive an aggravating circumstance 

of the offence, which would allow to use more effectively other norms of the law, for example the 

ones protecting the personal honour and dignity, to suppress the various manifestations of hate 

speech. In a number of situations the victims of hate speech can use the remedies available under 

the civil law to claim satisfaction for moral harm suffered. However, it is an obligation of State 

institutions to investigate such cases and apply sanctions to those responsible under criminal law or 

administrative penal law in order to prevent such acts in the future.  

 The situation as regards available remedies under civil law has been recently improved and Article 

1635 of the Civil Law in principle can serve as a basis for victims of outlawed expressions to claim 

satisfaction for moral injury. The concept of moral injury applies both to physical and mental 

suffering caused as a result of unlawful acts committed to the non-financial rights or non-financial 

benefit delicts of the person. However, as regards some forms of hate speech the victims such 

expressions are under obligation to prove the moral injury suffered. Thus, whether the requirement 

of proof will not create insurmountable obstacles to claims and this provision would offer a real 

remedy for the ones suffered from the speech inciting to hatred and discrimination depend on the 

practice of courts, which is only developing. Apart from this provision Article 2352 (1) of Law, 

which protects the honour and dignity of person can assist victims of those expressions which are 

racially defamatory. While originally this provision of Civil law has been interpreted in a way as to 

apply only to untrue statements of fact, the recent case-law illustrates the trend that this clause of 

Civil Law is applicable also to expression of defamatory value judgements. 
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The similar problem with accessible remedies and applicable sanctions in cases of dissemination of 

outlawed information is found in media law. While some provisions of laws regulating both the 

press and audiovisual media are directly prohibiting the publication or broadcasting of hate speech, 

the sanctions are provided only as regards the dissemination of untrue statements. As mentioned 

above the expressions inciting to hatred or defaming the person are usually conveyed in the form of 

value judgements and not presented like facts. The significant results in limiting the frequency of 

hate speech in media might also be achieved by adopting codes of conduct and establishing 

professional bodies to monitor them. The initiative aimed to decrease the manifestations of hate and 

intolerance on the Internet has recently been adopted by main national Internet portals. However, 

the Internet continues to represent the main area of concern as far as dissemination of hate material 

is concerned. While there are no special legal measures at national level aimed to tackle specific 

problems with the suppression of hate speech on the Internet, well elaborated and balanced rules are 

presented in the CE Cybercrime Convention and its Additional protocol, which the government 

should consider to ratify. 

                                                                                                                                                                  
 



Conclusions and suggestions 

1. The right to freedom of expression is one of the foundations of a democratic society. This right is 

indispensable for the functioning of democratic institutions and for the participation of citizens in 

the public life. The ability to freely express criticism and to exchange opinions about the 

government policies in different areas is essential in order to ensure that accepted solutions do not 

become dogmas, but their adequacy to the social developments is constantly reviewed and 

compared with alternatives. Furthermore, the freedom of expression is precondition for the 

individual progress and self-fulfilment. It allows the individuals to assess their ideas and search for 

truth through discussions with other members of the society     

2. At the same time the right to the freedom of expression has enormous power, which might be 

abused. Therefore, the exercise of this right is not absolute. The expressions which encourage 

hatred and discrimination are among those manifestations of the freedom of expression which are 

restricted in the human rights treaties of the United Nations and the European human rights 

documents as well as legal acts of European states. Such expressions can endanger other 

fundamental human rights, as for example the right to equal treatment and human dignity. In some 

cases they might jeopardize even the right to life. Genocide and mass murders do not emerge from 

nothing.
653

 Prior to such crimes, political leaders usually disseminate hate speech against some 

minority group, in order to acquire support in the society for the ensuing violence. The history of 

Europe: the holocaust perpetrated by the Nazi regime and the recent tragic events in Balkans 

illustrate consequences, if such expressions are not limited in due time. In both cases the physical 

attacks were preceded by verbal ones. 

3. International human rights documents do not comprise a unified approach as regards balancing 

the right to the freedom of expression and the prohibition of hate speech. There are different 

historical events which prompted their adoption. Therefore the specific aims of these legal sources 

vary. All the United Nations and European human rights treaties and other documents analyzed in 

the thesis provide the possibility to restrict the freedom of expression. Moreover, the case-law 

confirms that treaty monitoring and other human rights bodies are inclined to recognize the 

limitations on the freedom of expression in situations when the exercise of this right conflicts with 

the prohibition of incitement to hatred and discrimination. However, the practice diverge as regards 

the principles used to assess the need for restrictions and the legal remedies provided against 



outlawed expressions. For example some human rights documents emphasize the need for 

criminalization of such expressions, other ones provide also for civil liability and self-regulatory 

measures. There is a need for interaction among different legal remedies in order to find the 

adequate balance between the analyzed interests in various situations. 

4. There are two avenues in the jurisprudence of the Human Rights Committee and the European 

Court of Human Rights as regards assessment of the complaints on the restriction of the freedom of 

expression. They are examined on merits or declared inadmissible. The last approach has been often 

used in relation to manifestations of hate speech and it may be justified concerning such obvious 

manifestations of hate as for example incitement to violence. However, to avoid undue limitations 

in less clear situations the emphasis should be on the examination of complaints on merits. For 

instance, the inadmissibility decisions frequently miss the examination of the proportionality of 

imposed sanctions and do not contain elaborated argumentation as regards the necessity of 

restrictions.   

5. The conflicting approaches among various human rights mechanisms in balancing the right to the 

freedom of expression and the prohibition of hate speech undermine the possibility to enforce 

international human rights law at the national level. The states may invoke the standards adopted 

within one treaty monitoring body in order to justify the non-compliance with their legal obligations 

under another treaty. It also creates the legal uncertainty, which becomes apparent in situations 

when national institutions have to take into account obligations established by different treaty 

monitoring bodies in their decision making process. To avoid violation of their international 

obligations various states have made reservations in relation to those articles, which oblige states to 

prohibit certain manifestations of hate speech. In order to ensure the broader acceptance and 

implementation of such provisions there is a need for closer cooperation among the analyzed United 

Nations and European human rights mechanisms. It is important to prevent situations when human 

rights monitoring bodies treat in essentially different way similar situations, unless there is a 

reasonable justification for that, as for example the particular historical experience of various 

countries and regions.  

6. The states which have not made reservations or interpretative declarations cannot fully exclude 

that the way they balance the different interests involved might be recognized as inappropriate in 

any of the treaty monitoring bodies. However, the national institutions have a chance to reduce such 
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risk. The international human rights treaties monitoring bodies often find a violation on a sole basis 

that the challenged expressions are not properly assessed at the national level. Therefore, it is 

important that national courts and law-enforcement authorities make a thorough consideration of all 

interests involved and display in their decision arguments which have motivated the adoption of 

particular solution.  

7. The development in modern communication technologies, especially the emergence of the 

Internet, has rendered it necessary to search for a more harmonized approach to the balancing of the 

different interests involved. An international[B1] internet or cyberspace law would be the most 

appropriate form of regulating transnational communication. However, the development of a 

suitable legal framework depends on the possibility of the states and various human rights 

institutions to approximate their positions as regards freedom of expression and its restrictions.             

8. An analysis[B2] of the situation in various European countries suggests that manifestations of hate  

speech within the political discourse is an increasing problem. In view of the influence of politicians 

on public opinion such a trend can create threats to social peace and weaken the democratic 

institutions in the long term. On the other hand, political speech is of particular importance in 

democratic society, and it is essential to ensure that various political forces have a possibility to 

express freely their opinion about issues of public interest. Therefore, in limiting the manifestations 

of hate[B3] speech in the political discourse the emphasis should be placed on self-regulating 

measures and civil law remedies. Only extreme forms of hatred as for example incitement to 

violence ought to be criminalized. Ideally, the people would be the ones who express their position 

against the dissemination of hatred in the political discourse by denying the support to politicians 

during the elections. However, the history of Europe illustrates that this issue cannot be left just for 

the voters to decide. 

9. The balancing of the freedom of expression and its restrictions, including the prohibition of hate 

speech, is a relatively new phenomenon in Latvia. Formally, human rights were formulated already 

in legal acts adopted by the totalitarian regime. However, the implementation of the civil and 

political rights, including the right to the freedom of expression, became possible only after the 

change of the country’s political system and restoration of the independence. Similarly, the legal 

provisions prohibiting hate crimes were in principle of declaratory character, because the censorship 

in the Soviet Union made it impossible to publicize any manifestations of hatred. Thus, people got 

an illusion that hate crimes do not exist in the Latvian society. This heritage of the past and the lack 

of experience among the law enforcement officials in investigating hate crimes have lead to the 



situation that the ones responsible for disseminating hate speech are rarely brought to justice. The 

balancing of the freedom of expression and the prohibition of hate speech in national legal practice 

were influenced also by a number of external factors. First, one can mention the case-law of the 

European Court of Human Rights, which has emphasized the importance of the right to the freedom 

of expression. Second, the reluctance of authorities to combat incitement to racial hatred and 

discrimination was influenced by the fact that Latvia has not acknowledged the right of the 

Committee on the Elimination of Racial Discrimination to consider individual communications 

from individuals under its jurisdiction.    

10. The Latvian Constitution and ordinary statutes provide a balanced approach to the freedom of 

expression and the prohibition of hate speech. However, the national law does not cover all forms of 

hate speech. Moreover, the way the provisions outlawing such speech are applied in practice by law 

enforcement authorities frequently makes these norms ineffective. In some situations the existing 

shortcomings might be corrected by altering the practice of courts and law enforcement authorities 

in the implementation of respective provisions. This is for example the case as regards the practice 

of courts to apply provisions of Civil Law. However, there are situations when it is necessary to 

make amendments in the legislation and to draft new legal acts. 

11. There are two provisions in Latvian Criminal Law which prohibit incitement to hatred and 

discrimination: Articles 78 and 150. These clauses contain several shortcomings. They provide 

protection only against those expressions which incite to hatred or discrimination against the person 

on such grounds as race, national or ethnic origin, and religious affiliation. However, there are other 

vulnerable groups in the society which would need the protection of law. For example, during the 

last years the representatives of sexual minorities have most frequently been the targets of hate 

expressions. Sexual orientation as a prohibited ground of incitement to discrimination and hatred is 

included in the legislation of many European countries.  

Furthermore, Article 78 of the Criminal Law prohibits discrimination against the person only as 

regards the enjoyment of economic, political and social rights. It does not include civil and cultural 

rights. This deficiency might be corrected by amending the respective legal norm. Alternatively, 

one can consider a possibility to interpret and to apply Article 78 according to its aim, because the 

title of this provision is “Violation of National or Racial Equality and Restriction of Human 

Rights”. 

12. According to the legal doctrine and case-law, Article 78 of the Criminal Law is applicable only 

to those cases, where the person has disseminated outlawed expressions with direct intent to incite 



to racial hatred or discrimination. The direct intent means that the accused has foreseen the 

consequences of the offence and has desired such. The lack of proof that the person in question has 

expressed for instance racist slogans with intent to instigate racial hatred is among the most 

common reasons why the proceedings are terminated during the pre-trial investigation. Moreover, 

in practice the law enforcement authorities often consider the consequences of the challenged 

expressions, despite the fact that Article 78 of the Criminal Law does not include such criteria. This 

fact and the high threshold for the proof of intent make an obstacle to combat such crimes. Besides, 

there are no other effective legal remedies available under Criminal Law for the protection of the 

targeted racial or ethnic groups. Therefore, the existing situation contradicts Article 4 of the 

International Convention on the Elimination of All Forms of Racial Discrimination. This provision 

obliges the states to criminalize dissemination of any ideas based on racial superiority or hatred, and 

incitement to racial discrimination. Some Latvian legal experts consider that existing deficiencies 

might be rectified by lowering a threshold for the proof of direct intent in practice. Others 

emphasize the need to amend Article 78 of the Criminal Law, namely to remove the obligation to 

prove the direct intent. The compliance with international standards might be achieved also by 

providing the Criminal Law with a clause outlawing the violation of a person’s honour or dignity on 

the basis of his or her group affiliation. Such an article would apply to those manifestations of hate 

speech, which are not within the scope of Article 78, but are enough serious to be proscribed by 

criminal law. 

13. The search for a balance between the right to freedom of expression and the prohibition of hate 

speech has been evident also in the laws regulating the press and other media. In view of the 

largeness of the accessible audience, the media could become a convenient tool for dissemination of 

hatred. At the same time the media has a special role of “public watchdog” in a democratic society. 

Therefore, any restrictions on media freedom should be carefully examined. It is essential that law 

enforcement officials separate the cases when journalists have informed society about the 

phenomenon of racism from the ones when journalists themselves have actively propagated racist 

ideas. 

Latvian Law on the Press and Other Mass Media and Law on the Radio and Television include the 

prohibition to publish or broadcast different manifestations of hate speech. However, these laws 

neither cover all forms of hatred, nor all groups which would need the protection against such 

expressions. There are also obstacles as regards the possibility to enforce sanctions in cases of 



unlawful acts. Therefore, certain amendments in the legislation are necessary. The dissemination of 

hatred in media might be reduced also by giving more weight to self-regulatory measures, like 

codes of ethics. However, in order such measures are effective there is a need for authoritative 

media professional organization, which could follow how the various media observe these 

professional standards and could give its opinion in the situations of conflict.  

14. There are no specific national law provisions which would regulate to the public communication 

on the Internet. It is precisely the Internet environment, where the expressions inciting to hatred and 

discrimination are found most frequently. The communication on the Internet is not exempt from 

the rules of Civil Law and Criminal Law. However, the provisions of these laws do not provide the 

solution for all situations taking into account the specific factors of the communication on the 

Internet. For example in considering the application of criminal sanctions, it is necessary to observe 

the division of liability among the Internet service provider, owner of home page, the author of 

disputed expressions and other persons involved in the dissemination of information. The fact that 

the disseminators of hate speech on the Internet are usually anonymous might create obstacles to 

bring a civil action. In order to make the protection against incitement to hatred more effective the 

solution could be to elaborate a separate legal act, which would take into account the specific 

factors related to combating the hate speech on the Internet.        



Appendix 

The relevant provisions of international law and statutes of the Republic of 

Latvia referred to in the thesis: 

 

International law 

 

- Universal Declaration of Human Rights 

 

Article 7 

All are equal before the law and are entitled without any discrimination to equal protection of 

the law. All are entitled to equal protection against any discrimination in violation of this 

Declaration and against any incitement to such discrimination. 

 

Article 19 

Everyone has the right to freedom of opinion and expression; this right includes freedom to hold 

opinions without interference and to seek, receive and impart information and ideas through any 

media and regardless of frontiers. 

 

 

- International Convention on the Elimination of All Forms of Racial Discrimination  
 

Article 1 

1. In this Convention, the term "racial discrimination" shall mean any distinction, exclusion, 

restriction or preference based on race, colour, descent, or national or ethnic origin which has 

the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an 

equal footing, of human rights and fundamental freedoms in the political, economic, social, 

cultural or any other field of public life.   

2. This Convention shall not apply to distinctions, exclusions, restrictions or preferences made 

by a State Party to this Convention between citizens and non-citizens.  

3. Nothing in this Convention may be interpreted as affecting in any way the legal provisions of 

States Parties concerning nationality, citizenship or naturalization, provided that such 

provisions do not discriminate against any particular nationality.  

4. Special measures taken for the sole purpose of securing adequate advancement of certain 

racial or ethnic groups or individuals requiring such protection as may be necessary in order to 

ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental 

freedoms shall not be deemed racial discrimination, provided, however, that such measures do 

not, as a consequence, lead to the maintenance of separate rights for different racial groups and 

that they shall not be continued after the objectives for which they were taken have been 

achieved. 

 



Article 4 

States Parties condemn all propaganda and all organizations which are based on ideas or 

theories of superiority of one race or group of persons of one colour or ethnic origin, or which 

attempt to justify or promote racial hatred and discrimination in any form, and undertake to 

adopt immediate and positive measures designed to eradicate all incitement to, or acts of, such 

discrimination and, to this end, with due regard to the principles embodied in the Universal 

Declaration of Human Rights and the rights expressly set forth in article 5 of this Convention, 

inter alia:  

(a) Shall declare an offence punishable by law all dissemination of ideas based on racial 

superiority or hatred, incitement to racial discrimination, as well as all acts of violence or 

incitement to such acts against any race or group of persons of another colour or ethnic origin, 

and also the provision of any assistance to racist activities, including the financing thereof;  

(b) Shall declare illegal and prohibit organizations, and also organized and all other propaganda 

activities, which promote and incite racial discrimination, and shall recognize participation in 

such organizations or activities as an offence punishable by law;  

(c) Shall not permit public authorities or public institutions, national or local, to promote or 

incite racial discrimination.  

Article 6 

 

States Parties shall assure to everyone within their jurisdiction effective protection and 

remedies, through the competent national tribunals and other State institutions, against any acts 

of racial discrimination which violate his human rights and fundamental freedoms contrary to 

this Convention, as well as the right to seek from such tribunals just and adequate reparation or 

satisfaction for any damage suffered as a result of such discrimination. 

  

Article 14 Part 1 

 

A State Party may at any time declare that it recognizes the competence of the Committee to 

receive and consider communications from individuals or groups of individuals within its 

jurisdiction claiming to be victims of a violation by that State Party of any of the rights set forth 

in this Convention. No communication shall be received by the Committee if it concerns a State 

Party which has not made such a declaration. 

 

 

- International Covenant on Civil and Political Rights 

 

Article 2 Part 1 

 

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals 

within its territory and subject to its jurisdiction the rights recognized in the present Covenant, 

without distinction of any kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status. 

 

Article 5 Part 1 

 



Nothing in the present Covenant may be interpreted as implying for any State, group or person 

any right to engage in any activity or perform any act aimed at the destruction of any of the 

rights and freedoms recognized herein or at their limitation to a greater extent than is provided 

for in the present Covenant. 

 

Article 19 

 

1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right shall include freedom to 

seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, 

in writing or in print, in the form of art, or through any other media of his choice.  

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special 

duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only 

be such as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), or of public health or 

morals.  

 

Article 20 

 

1. Any propaganda for war shall be prohibited by law.  

2. Any advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination, hostility or violence shall be prohibited by law. 

 

Article 25 

 

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned 

in article 2 and without unreasonable restrictions:  

(a) To take part in the conduct of public affairs, directly or through freely chosen 

representatives;  

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal 

suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the 

electors;  

(c) To have access, on general terms of equality, to public service in his country.  

 

Article 26 

 

All persons are equal before the law and are entitled without any discrimination to the equal 

protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to 

all persons equal and effective protection against discrimination on any ground such as race, 

colour, sex, language, religion, political or other opinion, national or social origin, property, 

birth or other status. 

 

- European Convention for the Protection of Human Rights and Fundamental Freedoms  

 

Article 10  

 



1. Everyone has the right to freedom of expression. This right shall include freedom to hold 

opinions and to receive and impart information and ideas without interference by public 

authority and regardless of frontiers. This article shall not prevent States from requiring the 

licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be 

subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are 

necessary in a democratic society, in the interests of national security, territorial integrity or 

public safety, for the prevention of disorder or crime, for the protection of health or morals, for 

the protection of the reputation or rights of others, for preventing the disclosure of information 

received in confidence, or for maintaining the authority and impartiality of the judiciary. 

 

Article 17  

 

Nothing in this Convention may be interpreted as implying for any State, group or person any 

right to engage in any activity or perform any act aimed at the destruction of any of the rights 

and freedoms set forth herein or at their limitation to a greater extent than is provided for in the 

Convention. 

 

 

Statutes of the Republic of Latvia 
 

 

- Constitution of the Republic of Latvia  

 

Article 91 
All human beings in Latvia shall be equal before the law and the courts. Human rights shall be 

realised without discrimination of any kind. 

 

Article 95 

The State shall protect human honour and dignity. Torture or other cruel or degrading treatment 

of human beings is prohibited. No one shall be subjected to inhuman or degrading punishment. 

 

Article 100 

Everyone has the right to freedom of expression, which includes the right to freely receive, keep 

and distribute information and to express their views. Censorship is prohibited. 

 

 

- Civil Law 

 

Article 1635 

Every delict, that is, every wrongful act per se, as a result of which harm has been caused (also 

moral injury), shall give the person who suffered the harm therefrom the right to claim 

satisfaction from the infringer, insofar as he or she may be held at fault for such act. 

By moral injury is understood physical or mental suffering, which are caused as a result of 

unlawful acts committed to the non-financial rights or non-financial benefit delicts of the person 

who suffered the harm. The amount of compensation for moral injury shall be determined by a 



court at its own discretion, taking into account the seriousness and the consequences of the 

moral injury. 

If the unlawful acts referred to in Paragraph two of this section are expressed as criminal 

offences against a person’s life, health, morals, inviolability of gender, freedom, honour, dignity 

or against the family, or minors, it is presumed that the person who suffered the harm as a result 

of such acts has been done moral injury. In other cases moral injury shall be proved by the 

person who suffered the harm.  

Note. The term act is used here within the widest meaning, including not only acts, but also the 

failure to act, that is, inaction. 

 

Article 2352¹  

 

Each person has the right to bring court action for retraction of information that injures his or 

her reputation and dignity, if the disseminator of the information does not prove that such 

information is true.  

If information, which injures a person's reputation and dignity, is published in the press, then 

where such information is not true, it shall also be retracted in the press. If information, which 

injures a person's reputation and dignity, is included in a document, such document shall be 

replaced. In other cases, a court shall determine the procedures for retraction.  

If someone unlawfully injures a person's reputation and dignity orally, in writing or by acts, he 

or she shall provide compensation (financial compensation). A court shall determine the amount 

of the compensation. 

 

- Criminal Law 

 

Article 78  

(1) For a person who commits acts knowingly directed towards instigating national or racial 

hatred or enmity, or knowingly commits the restricting, directly or indirectly, of economic, 

political, or social rights of individuals or the creating, directly or indirectly, of privileges for 

individuals based on their racial or national origin, 

the applicable sentence is deprivation of liberty for a term not exceeding three years or a fine 

not exceeding sixty times the minimum monthly wage. 

(2) For a person who commits the same acts, if they are associated with violence, fraud or 

threats, or where they are committed by a group of persons, a State official, or a responsible 

employee of an undertaking (company) or organisation, 

the applicable sentence is deprivation of liberty for a term not exceeding ten years. 

 

Article 156 

For a person who commits intentional defamation or demeaning of the dignity of a person 

orally, in writing, or by acts,  

the applicable sentence is a fine not exceeding fifty times the minimum monthly wage. 

 

Article 157 

 



For a person who knowingly commits intentional distribution of fictions, knowing them to be 

untrue and defamatory of another person, in printed or otherwise reproduced material, as well as 

orally, if such has been committed publicly (bringing into disrepute), 

the applicable sentence is a fine not exceeding sixty times the minimum monthly wage. 

 

Article 158 

 

For a person who commits intentional defamation or bringing into disrepute in mass media, 

the applicable sentence is deprivation of liberty for a term not exceeding one year, or custodial 

arrest, or community service, or a fine not exceeding thirty times the minimum monthly wage. 

   

- Law on the Press and other Mass Media  

 

Part 1 Article 7 “Information not for Publication” 

 

It is prohibited to publish information which is an official secret or other secret especially 

protected by law that promotes violence and the overthrow of the prevailing order, advocates 

war, cruelty, racial, national or religious superiority and intolerance, and incites to the 

commission of some other crime. 
 

 

- The Law on the Radio and Television  

 

Point 3 Article 17 “General Provisions for the Production of Programmes” states, inter 

alia, that:   
 

  “A programme shall not include: 

…incitement to hatred based on nationality, race, sex, or religion or to the demeaning of 

national honour and human 

 dignity; incitement to … commit any other crime.” 
 

Point 3 Article 20 “General Provisions Regarding Commercials and Teleshops” 

 

“Commercials and teleshops may not: 

injure human dignity; include any discrimination based on race, sex or nationality; 

…encourage behaviour which threatens human health or safety.…”   

 

Part 1 Article 38 of the Law on Radio and Television “Civil Liability for Injury”  

 

Pursuant to the provisions of The Civil Law and other laws the broadcasting organisation shall 

compensate for injuries, including moral injuries, caused to a natural or legal person by the 

provision of information in a broadcast that injures the honour or dignity of a person, if it does 

not prove that such information corresponds to the truth. 
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