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I'TTABA IV.
06b pneMeHTaxXb TpaBa.
§ 22.

3nemenTbl NpaBa Cb NCHXONOrHYECKOH M Cb MPOEKLIOHHOW TOUKHM
3phHis.

SBanie NPHPOIN CIOKENXD NPEIMETORD HIH ABICHIA mpej-
HOJaraeTdh 3HAHIe HXD COCTaBA, HIGMEHTOBB, B3 KOTODHXB OHH
caaraored. Coo6passo ¢b 5THMB BHmMe IpH oONpeLbIemid OpH-
POIH 3THYECKHXD ABAGHI# BooOme, Kakbh ofmaro poga, o6HA-
MaINaro NpaB0 W HPABCTBEHHOCTb, OWJM YKa3aHH ofmjie 371e-
MeHTH HTHXD ABIeHid: 1) srhveckia sMomin W 2) mpexcrasie-
mig: a) o0beKTHHA, 06BEKTOBs 06a3amHOCTel, b) Ccy6BeKTEHA,
¢) DPeJIeBAHTBHXD (aKTOBL H d) HOPMATHBHEHXD (aKTOBD, 3a-
Thwb, npu 00pa3oBaHin MOBATIH HPABCTBEHHOCTH W NPaBa HYTOMDb
Abaenia 9THYeCKHXD dABAeHIi Ha BB DasHOBAJHOCTH OGHLIN
YKa3aBH 9J1eMOHTH MepexuBaHil TOr0 M JPYroro BHia W cme-
nupHYecKiAs pPasaMyuid  HMONIOHAABHATO ¥ HHTENLIEKTyaIbHATO
cocTaBa mpaBa M HpaBcrBeHHocTH. IIpE 9TOMB OKasaxoch: 1) 4To
OCHOBHO® Da3iAHuie MexIy HDABCTBEHHOCTHIO H NPaBOMB CO-
CTOMTH BB PA3INYil COOTBBTCTBOHHHXD HMOYJBCIH, 3MOMiM, Ko-
TOPHA BB 00JaCTH HPABCTBEHHOCTH HMBIOTH 9ACTO HMIEPaTHB-
HHH#, a BB 00JacTn DPaBd HMIEPATHBHO-ATTPHOYTHBHHI Xapak-
Tepb, M 2) 4UTO 9ITOMY pas3IHTI0 COOTBBTCTBYETH pasimyie
HHTEJICKTYaIbHATO COCTABA, COCTOAMEE BH TOMB, 4TO BB 001a-
CTH TpPaBOBOM NCHXMKHM MATONICKTYalbHHH cocTaBd caoxabe,
nyBeTs mapENi XapakTepb; HApALY €b HPeICTaBIeHIAMH CY0b-
eKToBs o0a3ammocTeil 3xber mmbioTea nmpefcTaBienia cyOBex-
TOBD NPaBb, HAPALY Cb HOpEICTABICHIAMH 00BEKTOBD 00A3am-
HOCTeH—NpeJcTaBienid 00BeKkT0BD IPaBb.

Teopia mpasa m rocyg., 7. IL 1
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B1b macroamee Bpema, HH BH HayKB mnpaBa, HH BH HAYKH
HPABCTBOHHOCTH TAKOTO YYeHis 00F 5.JeMEHTAXD DTHYCCKAXD
ABNeHifl BOOOME W HPaBCTBEHAHXD H MPaBOBHXb BB YACTHOCTH
HE CYMECTBYeTH; H OHO He MOLJI0 BO3HHKHYTh, HO3ABHCHMO OTH
JpYTHXD> NPHYHEB, YKe Beabrcisie Toro, 4ro He OuI0 W3BBeTHO
CYIeCTBOBaHIC MOTODHHXD® pasipameHiii, MMOYIbCidl, Kakb 0co-
6aro KJacca MCHXHYCCKHXD ABJEHIA, WX CBOHCTBD, METOIO0BH
OTKDHTIA W NO3HaHIA W T. 1.

Ho 8w maykb mpaBa cymeersyers HbBuTo, BB H3BBCTHOH
¢TemeRd COOTBBTCTBYWmEe H MapallelbHOe H3IO0KEHHOMY Y9e-
Hi0 00D Hr1eMeHTaxXDh mpaBa, Bh BALE yvemia o T. H. mpash
Bb O0BEKTHBHOMD CMHCTB, 0 HODMAXD HpaBa M HXB 3JAeMEH-
Tax’p, THNOTE3aXh H JHCHO3HIIAXD, H 0 T. H. mpaeb BB Cy0B-
eKTHBHOMB CMHCIE, 0 OPAaBOOTHOMEHIAXD H HXD 3NEMEHTAXD:
0043aHHEOCTAXD, NPaBaxb, XD CYOBEKTAXh H 00BOKTAXD.

T'raBmaa passuma cocToATs BB TOMB, 4YTO NPELIOKEHHOC
BHII® YUeHie 00B DIEMEHTAXh NPABOBHXD ABJNGHIl Kacaercd
DeANbENXB 3JEMEHTOBD NDABOBHXD ABJAGHIH; TOCHOLCTBYOME:
#®e Yuemie WCXOAUTH W3D NPOEKMiOEHON TouUKm 3phHIA W cO-
00pa3ao ¢b HTHMD HpejcTaBideTds ce0b mopiewam(ie 3JIeMERTH
HAaXOJLAMEMACA He TaMb, IIB omw xbiicrBETenbHO HMBIOTCH,—
BD CO3HAHIM [ePeKHBAKMAT0 NPABOBHA ABIGHIA H COOTBHT-
CTBEHHHSA [OpOEKWIH,—a pa3chARHEBME BB NpocTpamcTBS, BO
BHBMEEMD MO0 OTHOMEHID Kb MEPeKHBANMUMb HODABOBHSA ABIe-
Hia wiph. '

Bb maykb o mpaBcTBeEHOCTH BOOGHme He CYMECTBYOTH [0
CHXB [O0Db CKOABKO-HHOYIb PAa3BHTAr0 Yyemid o0 2JIeMEHTAXD
HPABCTBEHHOCTH, TaKbh 4YTO BB JTOMD OTHOMEHIH 3TA Hayka
oTcTa’da oTb npaBopbrBEIA. 9TO HAXOZWTEA BB €BA3M Ch TEMB,
9T0 npaBopbrbaEle, c006pa3HO MMIEPATHBEO-ATTPHOYTHBHOR NpH-
pord mpaBa m cBA3aEEOll ¢b HeW YHU(AKALIOHRON moTpeGHOCTH
H TOHICHIIYM, CKIOHHO Kb ACHHMD H TOYHHMDB pPA3THYCHIAMD M
pasrpaHuvueHlAMD H €006pa3sHo €b ITAMB Kb DA3TOKEHIO CIOK-
HHXD BOJIMYAED HA ACHO DAa3INYeHHBe H ouperbieHnsie 3ie-
MOATH, Me®IY TBMD KakD MopaaucTaMb UykIa Takad TeHIeH-
nig B jame, coo0pasdo YMBCTHOCTH BB MOPaJH cBOGOXHON pac-
TAREMOCTH [OpeicTaBiemidl (cp. Bume, erp. 177), rocmofcTByeTs
UDABHYKA H CKJIOHHOCTh Kb TYMAHENMB H HeonmpelbieHHO-pac-
TAKAMEMD [DeICTABICHIAMD H DPa3CyHIOHIAMD.
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JLx% opieRTHPOBKH BB I0DHAHEYECKOH THTEPATY S H CO3HATEABHO-
KDHTHYECKAT0 OTHOMERiA Kb eA 0O6mEe-TeOpeTHICCKAMD H cie-
NiaJbHHMB YueHiAMD BB 001acTH OTIBIBHHXD MPABOBHXD
JHCIUIIHAD HE06X0THMO 03HAKOMIeHie ¢b TIABHHMDB COJepkKa-
HieMDB YHOMAHYTaro yduenid o0b 3JIeMEHTAXd OpPaBA H ero He-
JOCTATKAMH.

Hacrosmaa riaBa mnocBamesa TaBHEMD 00pa3soMb KPHTH-
YecKoMy 0030py MOLIexRAMEXD YueHIi H, BH CBASH Cb HTHAMD.
JOmOXHeHI® ¥ MoAkpBmaenilo H3I0KEHHAr0 ykKe BHIE 00D Hie-
MeHTAXD MPaBOBHXH (M HPABCTBOHHBIXD) ABICHIil.

Coo6pasno pasimgemiio ¢b TrocmofcTBYOmell (IpoeKioHHO )
ToukH 3pBHIA ABYXD CTOPORD HIAH 3JAEMEHTOBh MNpPaBa. MpaBa
Bb O00BEKTHBHOMB CMHCIE HIH 00BEKTHBHATO mpaBa, T. €.
HODMB NpaBa, H NPaBa B CYOBEKTHBHOMD CcMBCTB, Wi cy6Db-
eKTHBHAI0 NPAaBa: MPABOOTHOMEHiH, 0043aHEOCTeHl M TMpPaBd, CYy-
mecTBylomee Y4emie 0GB 3IeMEATaXd MNPaBa pacmajgaercd Ha
ABa: Y9Yemie 0 mpaBB BH 00BEKTHBHOMD CMHCIB H ydemie o
npash BB CyOBeKTHBHOMD CMHCIE.

L
YUEHIE O TPABB Bb OBBERTHBHOML CMBIC/IB.
§ 23.
O npupoab K QyHRUiAXD> HOPMB npasa.

ITpaBo BB 06BEKTHBHOMD CMHCIBS HIH 00BEKTHBHOE NDABO
oupexbasercs 0GHKHOBOHHO KaKb COBOKYIHOCTh HODMB mpasa !).

1) Takp kakb XhIo HAETH 0 KIACCOBBIXD IOHATIAXH M KJACCAXD, &
HE O CYMMaXbh, COBOKYNHOCTAXH, TO NpPaBHIbHBE TOBOPHThL IPOCTO: 00BEk-
THBHOE MNpaB0 CyTh HOpMbl nmpaBa. Haspamie «00bexTHBHOE> 00BACHAETCH
npeicTaBIeHieMd O CYNIeCTBOBAaHIM HODMB, HE3aBHCEHMO OTH TAKAXD HAN
NHBIXD CYObEKTORE, MEXAY THBMB Kakbh NIPaBO B CYOBEKTHBHOMD CMBICTL:
npasa, 00A3aHHOCTH, NPEJCTABIAIOTCA NPHHAXICKRHOCTAMHE ONperbIeHHBIXD
cyoperToBs. Cp., nanp., Koprynoss, Jeknin no odmelt Teopin mpasa, § 22:
sTakawb o0pasoMb, CyN[ecTBOBaHie HpaBa BHIDARAETCA HE TOIBKO BB Cy-
1eCTBOBAHIN IODHANYECKHXs HOPMB, HO TaKEe H Bh CYM[ECTBOBaHIN 10pu-
AEvecKnx® orHomreHiil. H)pmimueckia HOpMBI mW IOpEmAHYECKiA oTHOmIeHInm —
9T0 ABB PASNHYHBIA CTOPOHBI IpaBa: obbexkTHBHAN m cyOmerTmBHas. H0pu-
JAHYECKifl OTHOINEHIA HABHLIBAIOTEA NPAaBOMB BB CYOBEKTHBHOMD CMBICID,
NOTOMY 4YTO IPABO W 00A3aHHOCTH COCTABIAIOTE NPHHAJICKHOCTE CYOBEKTA...
_ Hanporns®, 0pHAHYECKiA HOPMBI He COCTOATH Bb TAKOMH OTHOIIEHIM... He
JApiypoueHsl Kb ONpeyBICHHOMY cyOBERTY» I T. X.

1‘5
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CoBoXymHOCTH HOPMD OpaBa, DeryIHpyomuXD u3pberami cme-
niaJbEHE BHLH OTHOMERHIN, HA3WBAITH HMHCTATYTAMH IPABa,
Bamp., ToBOpHTeA 00h muHCTHTYTH Opaka, MECTATYTS NpaBa
c06CTBEHHOCTH, OTeueckoll BiacTH W T. 1. COBOKYymHOCTb MHCTH-
TyTOBD, OTHOCAW@AACA Kb H3BBCTROR o6mmpHOil 061acTH OTHO-
meniil wWim ofmEMaomad Bce (opumiaibHOE) MNpaBo JABHATO
Bapoja WM (UO3HTHBHOE) MeKIYHADOJHOE NpaBO, HA3HBAETCH
cHCTeMOl cOOTBBTCTBONHATO MpaBa, HAamp., CHCTeMa TpakjaH-
CKaro, yroJOBHaro NpaBa, CHCTeMa DYCCKaro Npama, MemXAyHa-
POZEAro MpaBa.

Yro racaeres MORATIA N BHpa#enid ,HOPMA“, TO OHO BCTpPB-
yaeTcd BB DAa3HHXD HAYKaXh, HE TOABKO O MpaBb M HPaBCTBEH-
HOCTH, BD CMHCIB HpaBEXD TNOBeJeHid BooGme, HAOp., H Opa-
BUIh TeXHHKH, THTIEHH M T. N. OODOPTYBHCTHYECKHXB MOpa-
BHI'b, UpaBEAD OBiecoofpasmocrd (T. €. BB Goxbe MAPOKOMB
eMpcab, wbMb KakoH OHAD CBA3aHB HAMH BHINE Cb 3THWH
BHpakKeHieMb BDb KauecTBE yCI0BHAro cOemiaibHAr0 TEPMHEHA).
Tak> Xakb OONKHOBEHHO Ipejmoiaraercd, 4YTo Beh mpasmia
noBeJeHiA CyTh OpaBHAa NBiecoo6pasHOCTH, TO HHOTAA KB OOpe-
xbaeni0 HOpPMB, KaKbh NPABHAD NOBeJeHia, X06aBIANTCA YKa-
3aHig, 910 OBB 00ycIOBJAEHH TaKOW WIA HHOW NEIBI, MMBOTE
BD BHAY onpeibiemnylo mbi B T. O. (X0TA 3T0 BB NOHHMA-
Hil ABTOPOBD TAKHXD ompexbieniit mieoHa3Mb, H60 HHHXSD Npa-
BAND TOBEICHIA OHH He 3HANTH ).

Tloxs mopmMaMm mam ,MMODepaTHBAMH“ BB 06JaCTH NpaBa
(nim mOED ,,CONIATBRHIME® HODMAMR B0OOmEe, KyIa OTHOCATH
00HKHOBEHHO KpoMbB HOpDMD OpaBa HODMH HDABCTBEHHOCTH H
HPABOBB) TocmOZCTBYomee MEbBHie pasymbers Takis mpaBHia
N0BeJeBiA, KOTODHA ABAAKNTCA ,BHPaKeHIAMM BOJIM OJHHXD MO

1) Cp., nanp., Kopkynors, Jeknin, § 5: «<npasmia, 0GycIOBIEHHBIA ONpe-
ABICHHOI IBIBIO, HASHIBAIOTCA BOOOIIE HOPMAMH..., BeA XBATENLHOCTH JI0-
zefl coBepmaerca corzacHo IpaBRIaMB IbiecooOpasHocTH>... B T. 1.3 Ilep-
meneBrys. Onpexbiaenie momaTia o mpaed, crp. 9: «Iloxp mMenem® HOpME
¥IH OpPaBHIa MBI NOHEMaEND VKasaHie, Kakb AOIKHO NOCTYNATh, 9TO0LI
xocTHrEYTH TOH Wam mEOH mhim. Hopma mpepcraBiszeTs ¢00010 co0GpasoBa-
Hie FbATeIbHOCTH ¢h HaMBYEHHOI IbIbio»; cTp. 9: «Besroe mpaBmio He-
npeMhHHEO NPEANoIaraeTh H3BECTAYI0 NBIb. Bead IWbIn NPaBAIO HEMBICINMO >,
B ap. Ha npmanmmiazero mHOM, npamo npormBomolomuoil, Toukd spbHia
SEEAETCA H3I0REeHHAA BHINE Teopia mpaBa M HpaBcTBeHHOCTH. Ilo moBoxy
ncaxolxornyeckaro Hegopasymbmia, 6yaTo Bearoe pbicTBie coBepmiaeTes Aas
rako#i-1r60 mham, BCAROE MPAaBHEIO NoBejeria 00ycaopIen0 RSBECTHONI WBILIC
E T. A, cp. Beime, cTp. 16 B ca.
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ajpecy Ipyruxs“ mwam mpocto ,BexBmiama“ '). HMuorza mpm
BTOMB YKa3HWBAETCHA, UTO MMOEPATHBH HIH HOPDMH HempeMbmHO
mpefnoraraiTs HATAYHOCTh OOibmeli cHIN Ha cropoEt moBe-
absaomaro. Ilo mmbmiw Iepmara, koTopmit pasimyaers KoB-
EpeTHHA BexBEiA m a6eTpakTHHA H (KakD, BOpoUeMb, M MHOTie
Apyrie aBTOpPH) NOLD HODMAMH WJIM HMIOEDATHBAMH pasymbers
TOABKO o0mia mnpaBuaa, a6cTpakTHHA Berbmia (upaBa, Hpas-
CTBeHHOCTH H HDABOBD), ,HMIEDATHBD HMBETH CMHCID TOIBKO
BB YCTaxXb TOr0, KT0 HMbeTD BIacTh HAJOKHTh HA YYKYIO BOIKD
TaKoe oOrpammuemie; 3To Gorbe cHabHas BoAd, KOTOpad mpej-
nucHBaeTh moBejenie Goxbe ciaot Boxk« 2).

Hopmu mim BeabmiAd 1BaATD HA HOMOKHTEBHHA BexbHIA,
mpHkasw, Berbmia Bb TBeHoM® cmuHexrB, Berbmia coBepmuTh
uro JuHG0, Tpe6oBamiA NOTOKMTEABHHXD JIBHCTBIM, W OTpHIA-
TeAbHNA BexbHiA, 3ampemenid, TpeGoBaHiA BO3JEpkAHIA OTH
u3BBeTHRXD TBiCTBIi.

Bb maykb mpaBa uiers, BOpOYeMB, CHOPD O TOMD, MOKHO
JH BCe NpaB0 BH OOBEKTHBHOMDB cMHCXb CBOZATH KD Bexb-
HIAMD N 3amperaMd wiH Heab3d. HBkotopwe yTBep#®IanT® Cy-
MecTBOBaHie, Ha DALY Cb BebHiAMA W 3anperaMu, eme Jpy-
THXD BHIOBD MDABOBHXD HODMB (HIH, pasymMbd mOxD HOpMaMu
TOIbKO BerbHiA W 3ampeTH,—JPYTHXD BHAOBH HPABOBHXD I0-
Joxenii). Coga orHOCATCA:

1. T. 5. orpunaressEsid HOPMH (verneinende Rechtssitze).
Iloxs OTpUNATEIBHHMH NpPABOMONOKERIAMH pPa3yMBOTH Takif,
KOTODHS YKa3HBAOTH, YT0 Ch H3BBCTHHMH (AKTaMH He CBA3H-
BawTcd W3BBCTHBA lopHImueckia mocabicTBia  (o6A3amHOCTH,
npaBa); Hamp., JTOTOBODH MAaloXBTHHXD He HMBIOTH CHIH, He
IbiicrBaTe BN, XbAmie, coBepmenHHOe BB COCTOAHIM 0e3maMAT-
cTBa, He BIeUeTh 3a c060l0 HAKa3amid. AHAIOTMYHH CDB OTpH-
NaTeTbHBIMH  OTMBHENTENbHHE 3aKOHH, HANp., 3aKOHH, OTMB-
Edomie pa6erBo, EpbmocTHOe mpaBO, NHTKH H HpOY.

1) Cp., namp., Bierling, Juristische Principienlehre, I, ctp. 29: «Norm
ist der Ausdruck eines Wollens, das seine Vollziehung von Anderen
erwartet»>; Thon, Rechtsnorm und subjektives Recht, erp. 1 m ca. u ap.

?) Ihering, Zweck im Recht, I,—Kap. 8 § 11; IllepmeneBuys, Ha3B.
€049. cTp. 22; mHOTrAa f00aBIAETCH, YTO HMIEPATHRD <BCErja CONPOBOKIAETCH
ABHO NI MOJAYAIUBO YIPO30I0 HEBBITOAHLIXP HOCIBACTBiH BB cayuab yrio-
HeHis, BAHOBHHKOMD KOTODHIXH (yJeTh aBTOPHTETH, YCTAHOBHBINIfl HOPMY...
ecIH cornialbHAas HOpMa (HOpMA NpaBa WIH HPABCTBEHHOCTH, NPHAAYIA H
T. A.) ecTh NoBexbHie, TpedoBaHie, TO yrposa 3IOMDB cOcTaBIfeTh Heo0HXo-
Aaybilf @ cymecTBenHbIl sxeMents es» (IllepmeneBuys, Tays e, ¢Tp. 23).
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2. Takd Ha3wBaeMHA onpeibINTEIbHNA HAH 00BACHUTENbHHS
HopMH (begrifiseniwickelnde, deklaratorische Rechissitze), moxo-
XKeHif, 3aKMOYanmMia Bb ceGh ompexbiemias KakHXb-au60 mo-
BaTi#, perpbuamuxcd BB JPYTEXD  CTaThAXD 3aKOHA, HJH
HHHA mOoAcBemid mam Goxbe moxpo6una ompexbaemia ormOCH-
TeABHO TAKHXD HAH HEHXD 3IEMEHTOBD JDYTHX'B, IOBEIHTENb—
HHXD HJH 330DETHTEIbENXD, HODMD, Halp., PALOMD €O CTATHAMA
3aKOHOBD, ONperbIANIIEMA HAKA33HIA 32 Takid WAH HWERS Upe-
CTYNAeHid, BeTpbualoTcd cTaThh, cofepikamia onpexbiaenis moj-
AGKAMAXD TNPeCcTyNAeRidl; paJoMb €O CTATHAMH, YKa3WBAWIIHMHE
0043aHEOCTH 3aKI0YABMEXD H3BBeTHMA JoroBopdh, mMbBwTCA BB
3akoEb ompepbiemia 9TOro JOroBOpa, YKasaHiA OTHOCHTEABHO
(opMH ero copepmeHid, HeoOXOAMMOH JJA npu3EaBmia ero Abi-
CTBATEJbHBIMDB, M T. I

3. Takp BasuBaeMHA J03BOJHTEAbHHA HOPMH (erlaubende
Rechtssitze), sakawvaomia Bb ce6b mapbernoe KosBojemie, mpe-
Jocrapiaenie m3BLeTHAro moaHOMOYia; O6MYEHeE TpUMBpH: co6-
CTBEHHHKD MOXOTH MONB30BATBCA BEBI0 M0 yeMoTpbmil, 3a-
KJIOYHBIIIH J0TOBOPD MOMETD TpPeGOBATH HCHOJHERIA XOTOBODA
n 1. 1. HbkoTopHe ropopaTs Be 0 A03BOJHTEJBHNXB, & 0 UPEo-
CTABHTEJIbENXD HOPMAX® WIH ,,I]pe}I,OCTaBJleHiHX'b“ (gewihrende
Rechissitze, Gewihrungen).

Paszmorracia 0THOCHTEAbRO cBeleHid HOPME IpPaBa Kb Bexh-
HiAMD W 3anperaMb HMBIECH, WOBHJIMMOMY, Yie BB JpeBHe-
pamckofi lopucnpyjennin. Takd, Hanp., Ilunepons XapakTep-
30Balh NpPaBO, Kakb cymec'myxom,le Y HapogoRh BeabHia K
sanper '). Hamporuen, pumckiii wopucrs MojecTnas cBepX®
NOBEJAHTENbENXD H  3aDPETHTEABHHXD 3aKOHOBL NPH3BEABAID
eme CYMECTBOBAHIE HOPMD JO3BOAHTCABEKXD H KapaTeAbHHXD °).
Bw nocxb-pumckoft maykb mpasa joaroe BpeMsa cabjoBalm aBTO-
parery Mojectnsa, pasimgad TakuMbB 06pasoMb YeTHpe KaTe-
ropin mopMb. Bp XIX croxbriu 6wiao npuamaHo, 9TO Kapa-
TeJAbHHA HOPMH NpPeiCTaBAAOTD NOBEAHTEAbHHS HOPMH, 3aKAI0-
yag Bb ce6b moseabmia cyJaMb HAKa3WBATh NPECTYHRHKOBSD,
HO BO3HHKD GoIbmOd cmops 1O MNOBOAY YKa3aBHWXD BHIIE

') Cicero, de Jeg. 11 c. 4 § 9 (iussa ac vetita popnlorum, cp. Tams ke
§ 8: sapientia aut cogentis aut vetantis ad inbendum et ad deterrendum
idonea).

?) 1. 7. Digest. de legibus 1, 3: Legis virtus haec est: imperare, ve-
tare, pemnuexe, punire.



APYIEXD BEJOBH HOpMD. CTODOHEHKH cBefeBid BCBXD HODMD Kb
BerbRiAMD ¥ 3amperaMb OHTANTCH JNOKa3aTh, 9T0 HE NpPHA3BA-
BAEMHSA NOBEANTOABHHNMHA €O CTOPOHH NDOTHBHWKOBD HODMH Ha
caMoMb ABab 3ak;o0ual0Ts Bb ce(b Beabmia, Hanp., HOPMH 0
NpaBaxb Co0CTBEHHHKA CBOAATCA Kb 3ampeTaMb, O06paMeHBHND
Kb He-c00CTBEHHHKAMD, NPENATCTBOBATh COGCTBOHHHKY NOAB30-
BaThCA BEmMBI M T. [., UIW He HMBIOTH caMocTOATENLHATO 3HA-
YeHid, UpPeICTABAAIOTH J00ABOYHWA TNOACHERIA Kb TIJaBHHMB
N0A0KCRIAMD, NOAJBEBNME HopMam® u T. 0. Muorga, Bompeks
TpajBilcuHOR akcioMb o TOMB, YTO DpaBO pPETYIHPYeTH TOABKO
BRBmEee noBeleHie, Yka3wBaeTcd HA TO, UTO TAKD HA3HBAGMLSA
00bACHATEABHEHA H T. 0. HOPMH 3aKI0UYalTh BB celb Beabmid
NOHEMATL JpYrid HOPMH BD TAKOMB~TO cMHCXB, Boobme moBe-
abnia ormocHTEABHO COOTBETCTBERBOH yMCTBEHHOH ABATeAbHO-
et '). IIpOTMBHMKM He COTIAMANTCA C€b HTUMH APryMEHTAMH
¥ yTBEDHKTAOTH, HAUp., UTO J03BOJEHIE MAM HpEJOCTABAEHIO
nBuTO BHOE, HexeaAM 3ampemieHie 1O ajipecy APYIAXDb H T. 1. H
cOOpD He NOJABATaeTcA Kb paspbiemio, Takb 4T0 HBKOTOpHE
aBTODH O00XO0AATH ero Kakb OesmaofHHN H Ge3HaJeXHHI.

Tloapo6uoe msiomenie apryMemToRb €b Tofl B Apyroii cTo-
POBH mOpeicTaBAfAeTCA M3AMIIBEMB, MO0 Bech cuOps H BooOme
BCO CYHECTBYIEee yYemie 0 HOPMAXD MOKOHTCSA HA CYMECTBEH-
HHXD HEJO0Da3yMBHIAX.

Bt ocmOBL ero iekumTh mpemie Bcero cwmbmiemie HOPMB Cb
HOPMATHBENMH ()aKTaMH NO3NTHBHATO DpaBa (HORATIA HOpPMa- -

Y) Cp., nanp., Bierling, Juristische Principienlere I, S. 105: «Cymge-
CTBEHHOE pasinyie Mem®Ay omuMmu BoleBhiMH n3peyeniamm (Willens-Aus-
spriichen) m caMocTOATEILHBLIME HODMAMO COCTOMTH TOIBKO BB TOMB, 9TO
OHE HAMBIOTE CBOEMD HCRIIOYATEIBHBIMG HPEINETOMD OYXr0o8uyw KbATelb-
HOCTH, MEXAY TBMB Kakh CaMOCTOATEIbHBIA HODMBEI BCErjfa HAIPaBIEHH HA
E3BBeTHOE BHBINHEe mOBejeHie (IbHCTBIN W BO3jepEaNif), W YTO OHE HMEHHO
NOSTOMY CIYEATh NOLIMHHEOH nbim uUpaBa, cocrogmiell BB onperbreHim
BHEIIHATO TOBEAeHid IO N0 OTHOWIEHIX0 Kb JIOfAMD, BCETAa TOJHKO
XOCGEHHO M JAINDL NOCTOABKY, INOCKONBKY OHR AMBIOTHE NbIbi0 HIBBCTHYIO
uMOAE(QHERANI0 IIABHEIXD CAMOCTOATEABHBIXH NPABONOJOKEHIH W TpedyOTH
oTh THXB, Kb KOMY OHEN oOpamajorcs, NIPOWSBECTH BB MBICIAXD STy MOJH-
drranio».

ABTOP® He 3aMByaeTh, YTO €ro pascyxjeHid 8akIOYAOTE Bb cedd
BHYTpeHHee npormsopbuie m BwBerd ¢b ThMB petitio prineipii. BoieraBmes
He000CHOBaHHOE NOJOKEHie O TOMB, YTO MPABO PEryIMPYyeTH TOABKO BHEII-
Hee MNOBeAeHie, OB 8jbechb BHICTABIAETH NPOTABOpBuaNIee STOMY NOJIOEeHie
M [0Ib3VeTCA NEePBHIND IIOXOKEHieMT JI7 JOKagaTeIbCTBa NPABHILHOCTH
cBeferia BebX® NoJomeBill NpaBa Kb BeXBHIANMD.
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THBHHXD (DaKTOBD BB COBDeMeHHOH HaykB mpaBa He cyme-
CTBYeTh, MMeHHO BecrbicTBie cMBmemia HXD C¢b HODMaMH).

B1 obxacta 3akoHOATEIHHATO IO3UTHBHATO HpaBa IBicTBH-
TeAbHO WMBOTCA pasHENA DOBerbHIA, 3a0PeTH U HAHA H3pede-
Hif YKa3aHHHXD BHIe BHIOBD, HO 5T0 HE HOPMH IMpaBa, a
TOABKO HOPMATHBHNE (AKTH, (QAKTH, KOTODHMH omperbidgoTca u
Ha KOTODHE CCHIAWTCA COOTBBTCTBERANA MPABOBHA MHBHIA JI0-
Heil W MOLIeRAmiA MPOEKNiH, BB ToMD YACIE HOPMH,

Uro 5tH (akTH, ¢b OXHOH CTODOHN, H HODMH, €b JApyroit
CTOPOBH, IPeJCTaBIA0TS ABS NPHHNANIAILHO PasIHIANA, COBE]-
MEHHO TeTePOTeRHHA Bem[H, BH ITOMDB, MeHKIY MPOYHAMB, WDH-
craMb (M He 3Had HMHTYHTHBHAro mpasa, rib Boobme HBETH He
TOJIbKO HAYAJIbCTBOHHWXE BexbHifl, HO B0OOmE HHKAKHXD HOD-
MATHBEHXD (PAKTOBH, & PaBHO DA3HHXB JPYrAXH BHIOBDH MO-
SHTHBHATO OpaBa, IIb HODMATHUBHHMH (DaKTaMu ABIAIOTCA HE
BerbEiA M T. 1., a coBcBMD HHOTO pofa (akTH) He TPYIHO
6ua0 O yOBIuThCA; MOCTATOYHO GHIO OB A HTOro 00paTATH
BHAMAHI® XOTA OW HAa TO, YTo Bexbmid, 3ampemenia m T. L
¢yTh ocofaro poma nbicTBiA, mOCTYHKW Jiofefl, Hamp., MoHap-
XO0Bb, YIGHOBD 3aKOHOTATeAbHAro cofpamia W T. 1.,—ABJeHIf,
OHCTPO NpEXOfAMmidA, HEYe3A0N|id, yike He CYIMECTBYOMiA mocxB
IPOU3HECEHIA COOTBBTCTBEHHNXD CI0BD (BB 001aCTH yCTHATO 3a-
KOHOJATeJIbCTBA, CAOBECHRX'D NOBeXBHI a6COMOTHHXS MOHADXOBS,
CIOBECHHX'H MOCTAHOBNEHIl HAPOXHATO 3aKOHOIATETHHATO COOpaHiA
M T. 0.) I TNOZNHCAHIA COOTBBTCTBEHHAr0 JOKYMOHTA; MEKLY
TBMB Kakb HODMH NDEICTABIANTCA (M 0GCYHIAOTCA CAMHMH e
I0DHCTAMH, HOCMOTPA Ha cMBIIeHie MOHATIA HXD Cb HOHATIEMD
BexbHill), KakD YTO-TO JAUTEALHO WIH MOCTOAHHO CYIMIECTBYIOMIEE;
Takb, 3aKOHOJATENbHHA MOBENBHIA MOKOHHWXD 3aKoHOJATeNeH—
coOHTiA OHBIIiA, mepemexmid BB APXHBH HCTOPiH, MEEKLY TEMB
IOPHCTH TOBOPATH 0 COOTBETCTBEHHHXD HOPMaxXb, Kakb 0 YeMb-
TO MPOJOLKAOMEMD cymecTBoBath, W mpod. Ilpasia, Bp obracTa
3aKOHOZATEbCTBOBAHIA BL mHchMeHHOH dopmb ocraerea cabun
OTh MONAEKAMUXD KBACTBIi—BD BUTB COOTBBTCTBEHHHXE J0-
kymenToBs. Ho 10 Takoii mamBmOCTH, UTOOH 32 HOPMH NpaBa
NPHBAMATH 9TH JIOKYMGHTH, T.-6. JHCTH OyMard Cb YEPHHIb-
HHMH OATHAMH, HJIH 3TH OATHA Ha Oymarb, OpHCTH He JX0X0-
AATH. ITH JTOKYMEHTH H MHCHMEHA HIPANTH TOIbKO POXH CBH-
rbrersetb (Bh (OpME CHMBOIHYECKHXD 3HAKOBB) 0 OHBIIHXD
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dakTaxs, 0 MOLTeRAMHEXD IBACTBIAXD MOHADXO0BD HIH HAHXD
3aK0HOLATENCH.

Yxe Bwme OHI0 YEA3aHo, 4T0O Ha OCHOBAHIH OXHOTO 3AK0-
HOJIATONbHATO H3DeueHiA, B3ATar0 OTIBABHO HIH BB CBA3HM Cb
IDYTHMH, BDb NpPaBOBOH MH3HM W BB JaCTHOCTA BD KODHCHDY-
NeRI[iH BHCKA3HBAETCA MHOEKECTBO MDABOBHXB CYKICHIA W yTBEp-
JTaeTeA CYMIECTBOBAHIe MHOKECTBA NPABOBHXB HOPMB pasiny-
pbiimaro cofepkamia; BH YaCTHOCTH, HANp., W3D 3aKOHOXATENb-
Haro uapeyemid, omperbidiomaro HakasaHie 3a HaBBeTHOe mpe-
crymienie (IpEEMMaeMaro ommGoYHO 33 HOPMY, UOBEXBBANMYH
¢Y1y c0oTBBTCTBEHHO HAKa3aTh NPECTYHHAEA), BHBOJATCA Pa3HHA
00:3aTeAbHNA HODMH H 00A3aHHOCTH W JIJAA HDECTYIHHKOBD, W
IAA AIMARACTPALIN, WOAMOiH, cxbioBaTelell, NPOKYPOPOBH H
npod. u npoy. M obparmo, u3p 1ByXx® mim Goxbe 3akomONa-
TeJAbHHXD W3PeUeHIf BB COBOKYNHOCTH BHBOTHTCA MPABOBOIO
NCHXHKO OfHA HOpMa; Hamp., mBANA DAIP 3aKOHOZATEIBHHXD
H3peueHili cofepKHATH onmcadie (opMH CLBIKH W mepedmciemie
HHHXE ()AKTOBD, KOTOPHE JONKAN OHTH HAIANO, JId4 TOTO,
yTo0H m3BbeTHO® JmMO mpio6phao m3BBeTHOE mpaBoO MO OTHOMIe-
HiO Kb APyroMy (PeXeBAHTHHXD (PAKTOBD); W MOAYIAETCA OJHA
HODMA A4 NOBeeHiA COOTBBTCTBeHHHX® JHIB BH cayJab Ha-
JAUYHOCTH BEEro TOTO, 9TO YKa3aHO BO MHOKeCTBE crareii 3a-
KOHOTATebAAr0 cOopHAKA. SamBbyamie BB 3akomb, rracamee, 4T0
TakiA-T0, NpeIWeCTBYOMiA WIH HHNA CTAThH 3aK0HA DACIPO-
CTpaHAOTCA W HA TaKie-TO cIyyaW, Ha TAKiA-TO KaTErODiH IAOB
H T. ., HIM He PacOpPOCTPAHATCA HA TAKiA-TO KaTeropim JANb,
Ha Takie-10 CAyYaH H OpoY., ABAAETCA HOPMATHBHHMB (aKTOM,
CIyKAMHMD OCHOBAHIEMB JIIA OTPHNAHIA CYN[ECTBOBAHIA MHO-
HecTBa HOPMD, KOTODHA OH YTBep&JAIACh HA OCHOBAHIA HHHXD
crateit BB cayyal oTcyTCTBiA YHOMHHAHIA 0 HepacHpOCTPaHEHIH
(ocHOBaHieMB JIA COKDAIleHif YHeIa HODPMB), HIH, HAIDOTHBS,
XA TpOU3BOJACTBA MHOKECTBA HOBHXH HOPMb.

Hopvatuane (akTH, BB 001acTH 3aKOHOJATENbHATO WO3M-
THBHAT0 [paBa, H3peUeHIA 3aKOHOZATeNd, HIPAlTH pOJIb He
TOALKO. (aKTOBB, CO3TANMHUXD MO3ATHBHHA HOPMH (T. €. BH-
3HBANIIAXS BB MOCAXUKD mojell cooTBBTCTBEHHNA OPABOBHA
CYHIEHIA H MPOPKNiH), HO W YHHYTOKAWIHXD, HCKOPEHADIIAXD
H3b HAPOLHON MCHXWKH TAaKid HAM WHMA HOPMH (T. e. COOT-
BbTCTBEHHNA MNPABOBHA MePeKHBAHIA W MpPOGKOiH). SaKoHOLA-
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TeabHoe o0bApienie 00p ormbmb paberBa, KpbmnocTHoro mpasa,
TIOPSMH 33 JOATH, UHTOKD, TBIeCHWX> Haka3aHlll, cMepTHOH
Ka3EH B 1pOY. CyTh HOPMATHBHHE (PaKTH, 3aKOHOJaTeJbEHE
aKTH, Tpanjiosnofi W Beinyaiime#l BaKROCTH—BB KadecTBh dak-
TOBb, HCKODEEAOMEXD K35 NPaBOBOM NCHXWKA MHOXKECTBO
npexze uMbBmEXcA NpaBoBBXD YOhkgemidt, MEbHIE M cOOTBBT-
CTBeHENXD NPOEKNIE—HOPMB.

Ecan Bb TemepemmeMb Y4eHIM 0 HODMaXh, cMbBmMHEBAOIEMD
3aKOHOJATeIbBHA IO0CTAHOBJEHIA ¢b HOPMaMW, T. H. OTMBBH-
TeAbBNSA BIH OTPHLATEJHEHA BODMH H306pamalTcs, Kakb HBYTO
HecaMocToaTelbHOE, HEBaXHOe M T. I., TO HTO coYeTaHie JBYX'D
EpYOBHXB Heropasymwbmiii. Kak® noBeanTeAbBHSA, TaKb H OTpH-
naTeJbENA ,HODMH®, BB YaCTHOCTH OTMBENTeABEHE 3aKOHH, Ha
caMoMb Abrb He HODMH, a HOpMATHBEHE (aKTH, HO BB Ka-
9ecTBS TAaKOBHXD OTPHNATEJbENS, B YACTHOCTH OTMBHMTEJIbHHS,
3aKOHOJATEABHNA W3DeveHid CyTh akTH, HMBlomie caMocToA-
TeIpHOE 3HAYeRie, NOJYach Beimyafimeil BAXHOCTH, NPOH3BOJANIIE
KOpeHHHe HepeBOPOTH BH NpaBb, NPHENHOIAJBENA PEBOMIOLIN
Bb HADOAHOH DpaBOBOH mNCHXHEDB, HCekopeEAd NBAHA CHCTEMH
NpaBoBHXD YObwjenifi, onperbadBmWEXD Upexnil coniaJbHHA
CTPO#, W T. J.

Takie EOpMaTEBEHE (aKTH, KOTOpHE He CO3Ja0Th, a YHHI-
TOXKAOTD ,HODMH® (YCTPAHAWTH H3B 004aCTH NpPaBOBOM ICH-
XUKH DpekBid npaBoBWA YObxmemia, mubmia W coorbrernen-
BHA NPOEKIiH, NpROHCHBagie 0043aHEOCTEH, NpPapb, HPOEKIIH
HODMDB), MH HA30BeMDb YCJOBHO HOPMOYHHYTOXHTEIbHHMH HIH
OTPHIATeIBHEMH HODMATHBHHMH (aKTaMu, BB OTAAYie OTDH Abii-
CTBYOMUXD HA OPaBOBYI HNCAXHKY BB NPOTHBONOJIOKBEOMD Ha-
NPaBIeHIEi— HOPMOCO3HAATEAbEHXD HJH TOJ0KATEIBENXD BOD-
MATHBEHXD (aKTOBD.

Mexny mpounMb, MHOrie HOPMOYHWYTOXHTEAbHEE (aKTH,
cabrasp cBoe 1ba0, OYHCTHRD BApOARYI NCHXHKY OTBH COOT-
BBTCTBeHHNX's NPABOBHXD YOb¥enlii, Hanp., OTHOCHTENbHO IIPaBa
KpoBaBOil MeCTH, NHTOKD, TIOCHOLCKAXD> DpaBb NombmmEEa 0o
OTHOMEHI0 Kb KpecTbAHAMB, JHMAWTCH 2aTEMB BCAKAT0 Dpa-
BOBOTO 3HaY€RiA, Takb 4YTO, HANp., OPH COCTABJEHIH COOPHHKOBD
ABACTBYOMUXD 33KOHOBD HXD He3aubmb ymomwnats. MuoxecTBO
3aKOHOBD, HANp., OTHOCHTEABHO KPLUHOCTHOrO mpaBa, COXKMKeHid
epeTHKOBS, BBIbMBL M T. O., Tenepp HArAh He NpPHBOAMTCA BB
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HOBHX'B KOJZeKcaX’h, X0TA WXb o6paTHoi oTMBEH He OHAO (H
HEBO3MOXHO OnJO0 OH COBEPIIMTH Ch IPaBOBHMB ycrbxoms, BGO
HapOJHAA NCHXWKA Kb TAKEMB 3aKOHAMD, BO3CTAHOBIAKIHMD
pactBo W T. O., He OTHEeCAach OGN Kakd Kb aBTOPHTETHO HOP-
MATHBHNMD (haKTaMb; 3aK0HOZATEAbHWSA BexbHIA MOXKBO OnA0 OH
M3JaTh, HO COOTBBTCTBEHHOE NPaBO He MOABRIOCH OW BB Ha-
poAHOH mCHXHKDE).

BoabmuECTBO HOPMOCO3WAATEILENXD 3aKOEOBD ABAANTCA
suberd ¢b TEMD M HODMOYHHYTOKHTENBHHMH, IOTOMY YTO, CO-
3JaBad HOBOE NPaBO, OBM TEMD CaMHMD YCTPARJITD NpeikHee
mpaBo, HOpPMEDOBaBmee TB e o6JacTu MNOBeJeHId.

Hapaxy c¢b BOpMOCO3HZATEIBBHMH H HODMOYHAYTOXKHTONb-
BEMI- (DAKTAMM MOKHO eme pa3inyaTh, Kakb TPeTbl0 KaTero-
pito, ROpMousMbBRETEIBENE, MogndunEpywnie npaso PakTy. Mam,
DPEHABD BO BHHMamie, uT0 u3MbHemie 9ero-inm6o CBOJHTCA HJIH
KD Jo06aBleHin, CO3JaHil0 4ero-in6o, MAW Kb YCTpamemiio dero-
au6o, EAM Kb COYETAmil0 TOr0 H APYroro, MokHO BeH HOpMa-
THBEHE (AKTH CBOZUTb Kb JABYMD KATeropiaMb: Kb MOJ0&KH-
TeJAbHHMD H OTPHIATEIbHEMD HOPMATHBHEMB (JaKTaMb, Kakb
npocThilluMD 9IeMEBTaMb.

Kb 5meMb JAByMB KaTeropiiMb HOPMATHBEHXD (AKTCBD
cBojarca Bchb TH ABaemid, KOTOpHA Temeph o6cympawred, 10
BeJopasymMbRilo, KaKh pasHHe BHJIH HOPMD: MOBeIHTEAbHHA, 3a-
NPETHTeJbHNSA, OTPHOATEAbEHSA, OTMERHTEIbEHA, 00BACRHTEND-
HHA 0 Opou.

Ho, parbe, eabayer» umbTh BB BHLY, 4TO IOBEJANTEJIbEHH,
3aDpeTHTEAbHNA, 00BACHATEIBENA H3peYeHiA He CYMECTBYOTD
(Be TOABKO BB 00JacTH HETYHTHBHAr0 OpaBa, HO ) BDH 001a-
CTH DPasHNXB JDYTEXD BUJOBH NO3HTHBHATO NpaBa, IAb HOpP-
MATHBHHMH (JAaKTaMH ABAAKNTCA BOBCe He BeAbRHiA, NpUKa3amid,
H3peueHid, 3aknovanmia Bb ce6t onperbiemia mnomarmid, 00b-
aBienia 00b oTmMBEB W T. m., a cOBCEMD MEHe HOPMATHBHHE
¢akte. Cp pasENMH BHJaMH HTHXD (AKTOBD MH HOXpoGEbe
NO3HAKOMHMCA BB YUYeHIH O NO3UTHBHOMD npaBh M pasHHXB
ero BEiaxb '). Ho mapagy ¢b 3aKOHOJATEILHHMD IDaBOMB H

!) Boobme yuenie 0 BerBHifAX, 3alpeTaxsh, OTMBHETEILHHIXD, OTPHIA-
TeAbHbIX> H T. A. 3aKOHOXATEXbHEIX'D> H3PEYeHiAX IWINL N0 HEXopasyMbHiX0
nonaxo Bb ofmiee yyeHie O HOpMax'h, KaKb TaKOBBIX'b, H Hawb 3xbeb npu-
xopuTcsA 00h 9TOMB TOBODHTHL JHIIL JJAs pPasbicHeHiA IOAJeRAIINXD HEL0-
pasymbnii.
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BB TelepemHed 0PUCOPYNeHNiA BebME NpH3EAETCA €me Cyme-
¢TBOBaHie OONYHAro mpaBa. SaBch pOAb HODMATHBHHXH (ak-
TOBh HIDal0Th NOCTYNKH JDYIHXD, HOBEJeHIe MNDPOJKOBB, ,Takb
mOCTYyNANH OTOH HAMHA® W T. O., 3 HO MOBETHTONTbHHA, 005-
ACHATE]bHHA, OTMBHHTEIBHNS H T. [. H3DeUeHIA KOT0-IuGo;
m Th yueHiA W CHOPH O Da3AHXD BHJAXD HODMB, KOTODHE
Obau npuBeJIeHH BHIIE, 315ch HenpuMbHAME, He UMBIOTDH NOYBH
OHH CHOEMNIaTBHO NPHHODPOBIEHH KB 3aKOHOLATEIBHHMD H3PeYe-
HiAMB, a MekJy TBML UpHEEMMATCA 3a obmee YueHie o HOp-
Maxb Opasa.

W Bp 3TOMD 3aKTI09aeTCA BTOpPOe KODeRHOE HexopasymbHie
rocmnoACTBYIIAr0 yYemia o HopMaxb. OmO mokomTes Ha cMb-
IeHId CB HOPMAMH BooGme He TONbKO TOro, 4YTo TaMb, ILh
OHO CYNECTBYeTH, NpeJCTaBAAeTd REYTO NPHENAMIATBHO O0TIHY-
HO® OTH HODMB, a4 HMEHHO HOPMATHBHHE (aKTH, HO BMBCTH
¢b TEMB TOT0, YTO BB KauecTBS HODMATHBHHXB ()AKTOBB CY-
MECTBYeTh TOXBKO BB 06JACTH OJHOTO W35 BHIOBD O3HTHBHATO
npaBa W HE CYMECTBYeTh Boo0me BB JAPYTHXD (H, KOHEYHO,
Bb 001aCTH MATYATHBHATO NpAaBAa).

Mpnpory m cmenmdmyeckia cBoficTBa HOPMB NPaBb, Kakb
H HOPMD HDABCTBEHHHXH, HCTETHUECKUXD HOPMD H T. 1., BO-
o0me MOXHO [O03HATb W NpABHABHO OODeLBIATH TOABKO HA
n0YBE 3HAKOMCTBA CB MOJIOKAAMA DMONIAMH H HXD CBOi-
CTBAMH, BB YAaCTHOCTH MXD CHOCOOHOCTBHIO WOPOKIATH 0c00aro
poia (anTazMbl,—>MONioHANbHNA mpoeknin. IIpaBoBwaA HopMH,
Kakb B BCH DpOYid HODMB, MpELCTABAATD SMONIOHAILHHA
dantasmM (§ 2). Coo6pa3no 0co60My aBTOPHTETHO-MHCTHIECKOMY
XapakTepy 3THYECKHXD 9MONIA M CXOXCTBY HXB [0 XapakTepy
BHYTDEHEAT0 JZABJGHIA CBb HMONIAMH, BH3HBAEMHMH BB HACH
BerbHIAME M 3ampemeHiAMEH, moaydaercas Ha U0YBE COOTBBT-
CTBEHEHIX'D [EPeKHBAHIN mpefcTaBieHie HAIAYHOCTH H BHCMIATO
TOCHOZCTBA HAXD JTIOAbMH W HHHIMHA CYIIECTBAMH, HE HCKI0Yad
00%eCTBD, KaKHXB-TO BHCIAXD ,BeXBEIA“ H ,3a0pPETOBD,
MexkLy THMD Kakb BB AblicTBHTeAbHOCTH HMBIOTCA TOJIBKO CO-
OTBBTCTBOHHEE HMOIOHATBHO-HATELLIEKTYa bHEE mpomeccH. Cab-
Aya cooTBBTCTBOHHON HAHMBHO-MDOEKLiORHON TOYKB 3pbmid, du-
70cOQH, MODANHCTH H IOPHCTH HA3HBAOTH HOPMH BOXBHIAMH H
3alpeTaMl M NOALICKHBANTH HIH NPHIYMHBAIOTH, (aHTACTHYE-
CKH KOHCTPYHDYIOTH, €OOTBETCTBYIOUIiA NOJJIeHKANUMD CMYTHEMB
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mpelcTaBleHiAMB pealbHOCTH (¢p. Bmme, ¢Tp. 36 B ci.). Bp
06JacTH 3aK0HOJAATEIbHATO NPaBa, AMDEPATHBEO-ATTPHOYTHBHKXD
mepeuBanifl, CCHIAOMUXCA HA YKA3W MOHADXOBL H T. I,
I0PHCTAMB YAAT0Ch HARTH Kamymeecd UMD MOJIXORANHMD pe-
alpHOe (HAHBHO-peaJmCTHYECKAA Teopid, cp. Beememio § 2).
Bt ofractn 06HYHAro mpaBa TaKOI0 peatbHAr0 HETH, HO OT-
cyTerBie ero Ona0 00e3BpeweHo COOTBETCTBEHHOIO KOHCTPYEIICH
AK0 OW cymecTBylomeii ,o0me#i Boan“, 4T0 Ha mOYBB CMbB-
meHid BOXM BB INCHXO0JOTHYECKOMD cMHeab m Bexbmlil faro BB
pesyJbTaTh HCKOMHSA B He06X0ZUMHA BeabHIA (cp. Bue, cTp. 37,
HAHBHO-KOHCTDYKTHBHAA Teopis) ').

Ho npn stoMn eme epbrana Owia opma omubka. Cmenmm-
¢uueckasd 0CO0GHHOCTh IPABOBHXB HMOIIHl 11 BOOOME NPaBOBHXD
9MOMIOHANBHO-HHTENIEKTYAIbENXD HepekuBaHiil H MOLIeHAMAXD
mpoeknifi, o006asamHocTell M BOPMB,—HXD ATTPHOYTHBHHH Xa-
pakTepb. XapaKkTepHCTHKA MOLIEXKANUXD HOPMB, He TOABKO KaKb
BexbHifi W 3ampeTOB, HO M Kakh HMIEDATHBOBH BB yCJAOBIAEH-
HOMD BHIIG CMHCAB, He onmpeprbimia O NPHPOAH NPABOBHXH
HOPMB, Kakb HODMD He HMIEPATHBHHXB HPOCTO, a WHMIepa-
THBHO-aTTPHGYTHBENXD. HBKOTOpHE, KakD yike yNOMARyTO BHIE,
IpeiIaraioTh pPasanvyaTh Cpef IOPHAMYECKAXD HODMDB, HApALY
¢b TOBEJIMTCIBHEMH M 3amDETHTEIbHHMH, €Ie IPegocTaBHTE.Nb-
HBA, Kakb TpeTii BHIB, Jpyrie OCHADHBAITH 9T0, Bce CBOAA
Kb BexrbmiaMs W Kb 3amperand. 065 cropomn omnbaioTed BB
TOMB CMHCIB, 4TO BCh mpaBOBHA HODMH CYTb ,,IIPeIOCTABHTEIb-
HHA HODMH“, M BB HTOMb HXD cnenuduyeckad mpupoia, OTIH-
gie 0Th BCBXB MPOYUXD HOPM®.

Tocnogersyomee ydemie o mpaBB, kakb BerbHIAXD H 3a-
nperaxs H TOAbKO, OPOTHBHO cmenuduyeckolil mpupors mpaBo-
BOH NCHXWEH, M, HAmp., OpaBa, O KOTOPHXDH roBOPATH HpeACTa-
BHTeIH HTOTO YY6HIA HA Ka®JOMb MAry Bh 061acTd mpaBoBb-
ABmig, npepcraBAflTs deus ex machina, HBYTO TaKoe, 4TO €Bb
HXD> TOUKH 3pbEIA HeoOBACHHMO, He J0MKHO OHJI0 GH BooGme

1) Be amreparyph, MEELY NpPOYEMD, Yke BOSHHKAIH COMABHIA HacueTh
9THXh MHHMBIXG «<Bexbmifi> mam muamMof «oOme# Boams, «Boam obmiemis»,
HO OHH He NopgbiicTBoBaJnm; m0o 0Oesd 5Toif BOAE HeIbsa 000MTHEH; BH
NPOTEBHOME CIyJah IpOSHTDH Kpylemie m cymecrsyiomeif Teopim HopMd m
cymiecTByoniei Teopium 00bIYHArO HpaBa, a AxA mHOM Teopim mBTH MaTepiaxa
r noceixors. Cp. maup. Bierling, Jurist. Princ. I S. 155 («xas obGrrumare
npaBa BO3spbHie Ha Hero, Kakk Ha BhIpamesie o0mel Boam BooOuIe; mpea-
cTaBIAETCA EAHHCTBEHHO BOSMORHBING») H JID.
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cymecrsoats. W60 kaks Beabmid mo ajpecy OIHHXD MOTYTh
c037aBaTh mpaBa JIA JPYTAXD, HTO 3aratKa.

Bopouems, 3T0 Bo3pakemie mo ajpecy Teopin BexBHiil, BH-
pameniii Boam Gorbe cuapmaro mno agpecy 6oxbe cirabwxb H
T. M., HMBeTh JHIMb OTHOCHTeIbHOE 3Hadedie. K60 He TOABKO
npaBo, HO H 00A3aHMHOCMAL He BMBMAWTCA BBH paMERm 3TOH
reopid. IlyremecrBennnks, momaBmifi BB PYKM maikm pasbof-
HAKOBB, MOKETd 1IA COXPAHEHiA KH3HH HCHOAHUTH Beabmie Go-
abe CHABHNXB, HAOp., BHIATH KOMeENeKb, HO HATMYHOCTH 00d-
3aHHOCTH, Kakd TakoBoH, BBDOATHO, HE TOABKO ORB, HO H Pas-
Goiiamkl HE cTaadm OB YTBeDHKIATD.

W npaBo m HpPaBCTBERHOCTH ¢ BeXBHIAMH W 3ampelieHiAMH,
Kakb TakeBuMH, He HMBIOTH Hugero ofmaro.

§ 24.
00b aneMeHTaxb M BHAAXb HOPMb Npasa.

Opuiuyeckia mopMp mnpuEATO XBANTH HA Ge3yCIOBHHMA, Ka-
TErOPHYeCKiA, W YCJIOBHBIA, THOOTETHUCCKIA, CMOTDA MHO TOMY,
OperCcTaBAATs Ju oFB Ge3ycioBEnA Bexbmid HCHOJEMTH 9YTO-
au6o maa Be xbaaTh uwero-imbo, ‘Hamp., He YOHBATH, HAN JHIb
ycaoBHHA Bexbmia, BerbHiA HMCHOAHMTL 4TO-1u00 BB caydah ma-
CTYILIeHiA W3BBCTHHXD BO3MOKHHXD 00CTOATENLCTBD, HAmp., B
cayyab yoilicrBa Haka3aTh MpecTymHHKAa. Bb yCIOBHHXD HOp-
Maxb pasimyanwTh JBB gactm: rumoresy (ycaoBie), dYacth, Co-
Aepkamylo Yka3aHie ycaoBifl, u juemosuniio (pacmopsmenie),
qacTh, cofepwamylo caMo Bexbmie. Kateropmueckia HopMH co-
IepxkaTh TOAbKO JHcnosdmin. I'mmoTesa Moxerd uMbBTh hopmy
NpHIATOYHATO MpeLI0KeHid, HAYAHAOMATOCA CIOBOMD ,€CIH,
HO BO3MOKHHM M pasHHA HMHBA DaBHO3HAYANWiA (YODMEHI, Hamp.,
»TOTH, KTO COBODIIHTH TO-TO“..., ,COBEPMHBMIA TO-TO..., ,32
cOBepmeRnie Takoro-tro Jbamia“ (THOOTe3a—ecAHm KTO COBE-
IHTH Takoe-T0 [IbAHIC) BHHOBHHIEA MOJIBEPraeTcA TAKOMY-TO Ha-
Ka3aHio (qucmo3nmid); HAHEMATEAb (eCAH KTO HAHAND, 3aRJII0-
YEIb JAOTOBOPD HaiiMa) 0643a8D H 1. 1. B® Haykb yroxoBmaro
npaBa NPHEATO BOPOYEMD Ha3LiBATH NEDBYI YacTh YrOJOBHBIX'B
33KOHOBD, NpPeJyCMATPHBAMYI COOTBETCTBEHHOE NDECTYILIOHIS,
He THNOTe30H, a AMCOO3MMiedl, a BTOPYI YacTb, ompexBiadomyo
HaKka3agpie, He gucmosumied, a camkoiedi. Iloxh CAHKMIAMH BB
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HaykB mpaBa pasymBioTea BooGme HeBWTOXHWA MOCTBICTBIA,
CBA3WBAEMHA MPABOMD C€B OPABOHADYMeHIAMH JJd HAPYNIH-
TexeH.

Bt moeoe Bpemsa pacmpocrpammics B3TAAXb, 4TO BCB lopu-
JHYECKIA HODMH TNPEJCTABAAIOTD YCA0BEHA Bexbmid, #MBOTH
THOOTETHYOCKYI0 NPHPOJY; CYMECTBOBAHI® KATErOPHICCKHXD HOPMB
BoOGme oTphnaetcs ‘).

Cp Toukw 3pBmEia Moxmaro Temeph, NOAD BIIANIEMD Y9YeHii
Iepnara, Bosspbmia Ha mpaBo, kKakb Ha npaBmaa whiecoo6pas-
HOCTH W CPOXCTBA JJf OXPAaHH HHTEPECOBD, OPABO BOOOMIEe mpex-
CTaBIAeT HBITO yCI0BHOG ® OTHOCHTEABHOE; ,,I0PHIHYCCKAA
HODMa OCYUIGCTBAGHIA KaKIaro HHTepeca 06ycA0BIOHA THMB,
KaKOMY JDYyroMy HHTepecy OHB B JAHHOMB cXydab mpoTHBO-
noxaraetrcd. IIporwBomorosenie TOMy HIA JDYroMy HETepecy
3aBHCHTD OTH COOTBBTCTBYOMEH (akTHYeckoldl 00CTAHOBKH 0CY-
mectBAenia marepeca. IlosToMy mpumbBEemie 0pPHANYECKOH HOPMH
CTABHTCA BB 3ABHCHMOCTh OTH HAJANYHOCTH H3BBCTANXD (ak-
T0BB“ %).

Jlad npaBHABHOH MOCTAHOBKH Y9YeHIA 0 THMOTe3aXD H JHCOO-
3UUIAXD HODMD W DBIEHIA BOMpOCAa O CYMECTBOBAHIA HIA He-
CYIMECTBOBABIM KATEropAYECKHXH HOPMB, CIBIyeTh NMOCTABHTH
cOOTBBTCTBERHOE YUeHIe HA HAYYHO-NCHXOJIOTAYECKYI0 [WOYBY H,
Bb YACTHOCTH, 3aMBHATH UIpeICcTaBlenid 0 BeXBHIAXD 1O ajpecy
APYTAXD A m3pBeTENXD Whiell W3yYemieMb HODMATHBHHXB
NepPeKHBAHIA BB YCTAHOBIGHHOMB BHmE CMHCIE H WXD mpoek-
IiORAHXD OTpameHIA—HOPMD.

Uro kacaeTcd BODpOCA O CYIIECTBOBAHIH HIH HECYmECTBO-
BaHIA KATETOPHYECKHX HOPMD NpPasa (W HPABCTBEHHOCTH, HCTe-
THKH H T. 1.), T0, Bb cAydat upmvbrenia dakrmueckaro, Ha-
" 6a0aTeAbHAT0, HAYYHO-NCHXOJOTHYECKATO H3YUeHif, BWECTO mpo-
H3BOJBHHXD W OCHOBAHHWXD HA He3HAHIM OPHUPOJAH HOPMD BooGme
pascyxgenii 06h OTHOCHTOIBHOCTH WHTEPECOB, 3ABHCHMOCTH
BCEro BB Yea0BEUECKOMB MNOBEICHIA M ero NpPaBWIAXD OTH IWhIH

) Cp. manp., Thering, Zweck im Recht, I, Kap. VIII, 2; KopkyHoBb,
Jdernin, § 24; Illepurenesnysn, Onpeybienie noHaTia 0 upask,cTp. 9; BIpo-
49eMb, (OIBIIHHCTBO HOBBHIINXD TEOPETHKOBD NpaBa O ABIeHIm HOPDMB Ha
TEIOTETHYECKIA M KaTeropmdeckis BooOmle yMAIYHBAIOTD.

*) Koprymors, Jeknin, § 24; cp. Ilepnrenesnys nass. cou. § 2: «Bes
HOpMBI o0ycaoBimBatoTcs mhieo. Ilesromy Beh HOpMbI, Bomperm Kamty,
FRNOTETAYHLL, KATETOPHYECKHXs HOPMB HEBTEH».
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u 06CTOATeABCTBD M T. 0., OHb HecoMHBHHO W Jerko paspb-
maeTca Bb I0IB3Y CYIECTBOBARIA M Jase BeChMa YacTaro mepe-
XKHBaHis KATETODHYECKHXD NPABOBHXD (M HDABCTBEHHHXD) HOPMb.

JT0 Ha KAKJIOMD IIAary NOLTBePKIAeTCA CaMOHAOMIeHIeMD
H COeJHHEHBHMB METOJOMB BHYTPERHAT0 H BHBMEATO HAGAK0-
JeBia. OcoGeHHO 9acTO KaTeropmieckih xapakreph HMBOTH me-
PeXABAHIA H HODMH HMATYHTHBHArO nmpaBa. MH DYKOBOICTByeMcs
Bb HAMeMD MOBEJGHIM 1O OTHOMERI Kb CANKHAMD MHOKe-
CTBOMD HHTYHTHBHO-IPaBOBHXD (H HPABCTBEHHHXB) YyObiieniii,
Gesyc10BRO, a HE TOJBKO IPH HAIMIHOCTH M3BBCTHHXSH 0COGHXD
00cTOATeIBCTBD, OTBEPIalOMUXb H3BBCTHHA nocAraTelbeTBA Ha
HOXD H OpeiuucHBaomuXxb nHOe moBegenie. Ho m Bechma
MHOTiA HODMH [NO3HTHBHATO NpaBa uMBIOTH HecOMEBHHO KaTe-
ropuyeckifi xapakrepb. MekIy DPoYMMB, BB KauecTBL mojTBED-
XJeHif YCAOBHATO XapakTepa BCBXB I0pHIHYECKHXD HODMDB Yka-
3WBaeTCA Ha TO, YTO Jaxe HOpMa, 3ampemawmad Y6iiieTso,
nMBerd TOABKO YCAOBHWH XapakTepb, Hamp., ODaBOMB XONY-
cKaeTcd CMepTHAdA Kasmb, yOificrso Ha BofEB u 1. m. Ho sr0—
Begopasymbmie. PakTHueckd, BD ICHXHKL HOPMAJBHO BOCHH-
TAHBBXD JIOjiell, He 3aBEMA0MUXCA DeMecIoMb najavedi MM
7. 0., BOpMa 005 YOifictBd mybBers KaTeropmyeckiii XapakTeps.
Uro e KacaerTca JONYMEHIA €O CTOPOHN MHO3MTHBHATO HpaBa
¢MepTHOH Ka3mm, y6ifictea Ha BofiES ® T. m. (IOKa TakoBoe
JoNymenie CYmecTByeTs), To KBA0 HAETH He 0 IHIOTETHICCKOMD
xapakTeph HOpMBI, 3ampemalomeli y6ifcTBO, a 0 CyIECTBOBAHIN
0cO6HXD HCKIOUERIA M3D COOTBETCTBEBHAI0 00mMAro NpHHNHLA.
Ho ecrb MHOro TakAXb HODPMB, KOTODHA He TOIbKO, Kakb HOPMA
005 yOlicTBB, mepekHBAITCA HOPMAIBHO BB KATEIOpHIECKOH
dopmb, Ho BMBerh ¢b TBMB COOTBBTCTBYIOTH TakHMB O0IHEMDB
IpUHLEIAMD NPaBa, KOTOPHE Yke HA TemepemHed cTymemnm pas- -
BETIA 4ea0Bbueckod KYJbTYpH HMBIOTH BB [HBHIM30BAHHOMD
Miph xapaktepp a0cOAOTHO-06MUXD, YYKINXD BCAKAXD HCKIN-
9eBlii nprENANOBS. Takoil XapakTepd HE TOABKO KaTErOPHYECKHXD
HOPMB, HO M a(COANTHO-O0MEAXD NPHENANOBD MBHJAH30BAHHATO
npaa EMBIOTB, BHaOp., HOPMH, He JNONYCKAOMIA NHTOKS, HCTH-
3amifi, T. H. KBaIH(HOADOBAHHON CMEPTHOH KasEH (Hamp., pac-
naTia Ha Kpecrb, B3aJiMTIA TOPAA DPACKAJCHEHMD MOTALIOMb,
YeTBePTOBaHiA, K0JIGCOBAaHIA H IP0Y.), H3HACHIOBAHIA, MOJLJIOTOBS,
nopaGomenia xojeli m ToproBiH WMH, W mpod. Hakie 0w ,HE-
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TepecH man ,nban“ Bu Ewbines BB BHAY, Takid H T. 0.
HoCATaTe bCTBA HA JHYHOCTD M DpPaBA JDPYIOr0 KYJILTYPEHMB
npaBoMb oTBepraioresd ‘).

Wraks, raooTe3n cBoficTBeHHW Jaiexo He BCBMB (mpaBo-
BHMD MEPEeKHBAHIAMD 1) HODMAMD [paBa.

Uro kacaerca 3aThMb JHCMO3ANIA HOpMB mpaBa, To cab-
Ayers uMbTe BB BHLY, uTO 0BB, €006pasEO MMIEpATHBHO-ATTPH-
OyTuBHOA nIpHPOAS NpaBoBHXD mNepexEBaRmiil, MpeCTaBAAIOTH HE
»BerBHIA“, a (mpeicTaBafeMHA OGBEKTHBHO CYHIECTBYIOIHMMA)
UMIIEPATHBHO-ATTPHOYTHBHLA moJ0&enia. Coofpasso ¢b HTHMB
cymecTyonmee yuemie o0b amaansh W 9JeMEHTAX’h NPABOBHXD
HOPMDB, 3HAKIEe TOAbKO JBIemie 3J6MEHTOBD HOPMB HA THIO-
Te3p U AHCHOAIA, MOXKHO H cXBIyeTs NOJBHEYTH Jaiblle H
JOUOABATH pa3inyeHieMb BB JHCHO3MI[IAXD NPABOBHXD HOPMB
ABYX'> 3J€MEHTOBD, [BYXD Te3HCOBH. 1) HMOEDATHBHATO M
2) arrpuGyruBraro. Kakd yie BHIEO H3D N310:KEHHATO BHIIE,
Ha crp. 58 u ca., coorBbrerBenHas NWPHpPOAA JAHCmO3ULif mpa-
BOBHXD CYHJeHili m HOpMD oTpamaerca Bb (Qopmb BBmEAro
CJOBECHATO BHpAkKeHIA NPaBOBHXD TMOJ0MKeHIH BB BB HBOM-
CTBEHHOH, HMOepaTHBHO-aTTPROYTHBHOH (aJ13KBaTHOR), pejakmiH,
ykasnBaueli, nyTeMb COOTBETCTBEHHHXD ABYX'H MOJIOKEHIil HIN
nHave, W 00A3AHHOCTH OJHOH CTOPOHH H NPaBa APYIoll CTODOHH,
H Bb BHIB uepejoBamiA TPeXDd COKDAEHHHXB (OPMDB, COKpa-
1IeAH0-ATTPHOYTHBHON, COKpAmenHO-uMOepaTHBHOAE ®  0600J0-
COKpamennoii Gopms.

Haxbe, u BB nmmepatneb u BB aTTpulyTHRY WPHIHYECEHXD
Jucnosuuiit cabayers jaa jaisHBiimaro aHaidsa, Bb KayecrBh
AAIBHBAMAXD 9JAeMEHTOBD, pPa3IMYaTh:

1) CyGvexTana onpegxbiemia: npejcTaBieHid CyGBHEKTOBD
Ipef0CTaBIAEMar0 AKTHBA, CY(BEKTOBD NpaBa, M NPeJCTABICHIA
cy0beKTORD BO3JAraeMaro = maccua, CyOBeKTOBD 00A3aHHOCTH,
TaKh KaK’b HODMH OPEICTABIANTCA ¢ DPOEKNioHHOM ToukH 3pbHiA
HBEEMH BHCIEMH pPacnopsikeHiAMH 1m0 ajpecy TBXB, koro omB
HagBId0TD AKTHBOMD H 00peMEHANTD NACCHBOMDB, TO COOTBHT-
CTBEHHNS MpeJCTABIAeMBA CYMECTBA MOTyTh OHTH Cb CO3HA-

1) BooGuie, MopHOe Tenephr (asmpoBaHie Teopin mpaBa Ha NOHATIH HIA
npejicraBieHin 00p «HHTEpecax’h> He TOILRO NpHAAETH NHAAYHOE H HHES-
MEHHOE HalpaRleHie NMpaBoBBLILHII, HO W BieYeTs 3a 0000 MHOKECTBO
TeopernyecKAXb omnGokk. Crbiyers Besyh NOMHHTEH, YTO NPABO H HPaB-
CTBEHHOCTH DeryINpyOTh He <HHTepecLI>, a IoBefeHie,

Teopia npara ® rocyz., 7. IL 7
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TOABHO-NPOGKIIORHON TOUKH 3DBHIA HA3BAHW AJPECATAMH HOPMB:
ARTHBHHIME AaJpecaTaMd H OACCHBHBIMH.

Mesy npounMb, BB COBpeMOHHOA Haykh mnpaBa Berphua-
0TCA DA3CYKAGHIA H COOPH O TOMDB, Kb KOMY 00pamaloTes 0pH-
IEY6CKIA HODMH, T. €. MOLIewamid ,BexrbmiA“ m ,3ampemenia“.
ITo mubmio Iepmara w apyruxs: ,HopMa (T. . ,moBexbmie“)
u3faerca, ofpamaercsl Beerga H 6e3b HCKAOYeHiA Kb OpraHaMb
BIACTH, NONKHOCTHWMB JUNAMD H YYDPOKAOHIAMDB, KOTOPHMB
sBbpserca ea ocymectrenie... Hopma, kotopas Onia On Ha-
npaBleHA Kb YaCTHHMD JANAMb, a He Kb OPraHaMb BJIACTH,
wbyro meso3Moxmoe“ '). JIpyrie moraralTh, 9TO HOPMH CYTh
BoNBAIA, HAMDABIAGMbA He TOABKO Kb CyIaMb, aMHHACTDATHB-
AHMD YHHOBHHKAMB W T. X., HO H Kb YACTHHMD JANAMD.

Bt ochoBb dTOrO CcmOpa JeXMTH, OYEBHIHO, TO COYETAHIO
CYIIECTBEHHNXD HOXOpasyMbRid, KoTOpoe OO0 0GHAPYHEHO BHIIE
mo MOBOLY BOOpOCA O HPHPOXE PHIWYECKAXD HOPDMB. A B03-
spbmie lepuara m cro mocrbroBaTeselt cTpazaeTs CBEPXH TOrO
eme ABHHMD NOPOKOMD MNPHTaHIA BB TOMD HANDABIGHIH, YTO
OHD CBOE MOJ0KEHI®, NPHHOPOBICHHOS Kb OPHIIATBLHO-TOCYAAD-
CTBEHHOMY 3aKOHOZATeNbCTBY (BODOYEMB, omuO0YHO®e H 3XBeb)
pacmpocrpasgeTs Ha Beh HOpMH mpasa. Bp ofiactm mapogmaro
00NYHATO TpaBa (W JPYrHXD BHIOBD MO3HTHBHATO HpaBa, HE Io-
BOpA YHe 00h HETYHTHBHOMDB NpaBB) OmpepcraBieHie HOPMD, KaKb
NPHKA30Bs N0 2Jpecy UHHOBHHKOBB,—0COGEHHO NODPA3ATEAbHAMA
HEC006pa3HOCT.

AnpecatraMu HODMD BB CMHCTB NCHXO0IOTHYECKOH Teopin
npaBa ABIANTCA TB Napsl NPeICTABAAEGMHXD CYMECTBD, MEKILY
KOTODHIMH HPOHCXOTUTH HMIEPATHBHO-ATTPHOYTHBHAS HOPMHDOBER,
5, OTh KOTOPHXD Tpelyercd, A T, KOTODHMB IPEJOCTABIACTCA
gro-am6o. Yro ke KacaeTed TOro, Kakid (IPeACTABAAEMHA) Cyme-
¢TBd MOTYTH OHTb NACCHBHHIMH H AKTHBHBIMH AJDECATaMH 0pH-
IW9eCKHXD HODMB, TO YHKe H3D NPeJHIYIUXD YacTell H3N0KOHiA
BHJHO, UTO COJA OTHOCATCA He TOABKO YWHOBHHKH, a H HPO-
CTHe CMePTHHe H, CBEPX’b TOTO, €Me BCOBOMOKHHA MHHA Npe]-
CTABIAGMHSA CYIECTBA: G0:XeCTBA, NOKOHHHKH, KUBOTHHA H T. .,
H 5T0 NOATBEDAHTCA eme BB NaibHbHmeMT H3M0KEHIH.

1) Thering, Zweeck im Recht, Kap. VIII, 2.
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AppecataMu HOPMB MOTyTH OBTH HIH OmpelbieHHHE HHJH-
BHIH, KOHKPOTHH® CyOBeKTH, , 4%, ,TH*, ,MBanp®, ,Iletpn<,
monapxs Ieopriit I, ropopn Ilerep6yprs, Poccia (Bb Memzy-
HADOJAHHXD OTHOMEHiAX®, cp. HAKE O T. H. ODPHIHYECKHXD JH-
1aXB), HAH KIACCH, KJACCOBHMB 00pasoMd omperbiennnie Cy0n-
€KTH, Hamp., IBTA, POJuTeAH, KBADTHDOX0356Ba, KBAPTHDOHARH- -
MATeId, TOCYAApeTBa BooOme (BB MekIYHADOZHOMB MDaBB).

Coo6pa3no ¢ 9THMD HOPMH MOKHO JbANTh HA: 1) HELHBH-
JyaIbHHA, KORKPETHHSA HJH cenapaTand U 2) o6mid, aberpakTanA.
Vreepienio Iepanra u Apyraxs, 6yAro Bch HOPMH CYTH ,, a6CTPAKT-
HHE HMIEPATHBH “, NPOU3BOALHO H mporhBopbumTsh (artams. Ily-
TOMb CAMOHAOMIOJERIA MOKHO MO3HAKOMHTHCHA Ch HOpMamum (T. e.
€5 Opoekuiefi HODMB) MO ajpecy ,4°, ,TH“, ,BH“, ,TOBApPHIA
A“ u mp. Mesny npousMs, m BB .001acTH OPHIIATbHO-3AK0HO-
JaTeAbHATO NPABa HA KAKIOMD WAry npuxogaresa umbre 1bio ¢b
WHIWBHIYAJIbHNMH HODMAMH, Baup. BB 001acTH NOJATHOTO 3a-
KOHOJATeIbCTBA A]DECATOMB ATTPHOYTHBA ABIAETCA , KA3HA, T. €.
Ka3Ha JAHHATO TOCYJApPCTBA; IPaBa MOHAPXOBD HA H3BBCTHOG CO-
Jep#kanie, W0 T. H. OUBHJIBHOMY JHCTY, MIH HHHXD NOHMEHHO
Ha3HBAGMHXD JHIb HA H3BBCTHYIO DeHCI0, HA 0C000e BO3HATPAKIL-
Hie 3a 3acAyrH M TNpOY., YETaHOBAATEA HEPBAKO OyTeMD T. H.
CeNapATHNXD 32KOHOBH, M COOTBBTCTBEHHWS MO3HTHBHHA HOPMH
HMBIOTE HHIUBUIYAILHHI XapaKTep®.

Hepbako B meropinm moxokmTeAbHAr0 NpPaBa OGIUMD HOD-
MAMD H3BBeTHATO cOZepEAHIA HpeJMecTBYeTh NOABIEHIe COOT-
BBTCTBeHHNXS HHIABHAYAIBEHXD HOpMB. Takb, HAnp., BB 60Ab-
MHAHCTBE COBPEMEHENX'h FOCYJAPCTBD AKNIOHODHHNSA KOMIAHIN yIpe-
®IAOTCA HA OCHOBABIM 00mAro 3aK0HA, TaKb 9TO JJA KakIofl
MHIUBHYaIbHON KoMOamin He TpeGyeTcs 0c06aro cemapaTHaro 3a-
KOHA, HO Bb HAYaIbHWA DBIOXH DAa3BHTIA akmioHepHAro xbia
AKIJOHEDANSA KOMOAHIA yTBED:KIAIHCh H BB STHXD IOCYZAPCTBAXB
CenapaTHHMI 32KOHAMH.

Touno Takbh #e NpaBo aBTOPOBD HA HMCKJOYHTEJbHOE MOAb-
30BaHie W3JaHieMb CBOMXD COYHHEHIHl (Takd HA3HBAEMOe NDABO
JAUTEPATYPHOH €OOCTBEBHOCTH) MEPBOHAYAABHO MPEXOCTABAANOCH
OTZBILENMD aBTOPAMD CENAPATHHNMH 3aKOHAMH.

CoorsbTCTBERHESA HOPMB OBLIE HWHIWBHIYAIBHHMH HODMAMH.

Mex1yHapoHO-NPaBOBESA HOPMH, OCHOBAHHKA HA JOTOBOPAaxXD,
KOHBEHIIAXD MexIy omperbieHHHMA TrocyZapcTBAMH, NpeicTa-
BAATD TOKe HEJIHBHAYAIbHHA HODMH. 2%
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ITaccnpaEMA NAH AKTHBEWME aipecaTtaMi o0MEXD, a0cTpakT-
HHXD HOPMDB MOTYTH GHTh HAH onpejbieHEHA TOABKO KaTeropim
AINB, WIH ,BeB“, ,Kamipil, KTO Obl OHB HH OWXB“.

Hanp., mopma, mapbadwomad koro-an6o mpaBoMD coGeTBEH-
HOCTH, HMBeTD naccuéHvlns aipecaToMb, AJApPecaTroMb HMOepa-
THBA, ,Kamkparo“, ,BeBX® Apyrux®“, ,BCAKATO MOCTOPOHHRATO,
T. €. TO HpefcTaBifienoe, 410 0003HAYAETCA ITHMD BHPAKeRieMB
(cp. Bume, crp. 193). Hopma, TpeGyomas Bosjepkamid 0TH
NHTOKD, HCTA3aHIH, H3HACHIOBARIA A T. ., WMBETH CBOEMD AKTHB-
HEMD a1pecaToMdb, ajipecaToMs aTTpubyTHBa ,Kamiaro, k1o Ou
08b HH ObB“; ,BeAklii“, mo srtofi mopwb, umbers mpaBo na
T0, YTOOH HE TOIBEPraThCA TAKHMD 3M0CTHHMD BO3IBiCTBIAMS.
Hanporns, BopMa, omperbamioniad, 4to AbTe 0643aHH NOBHHO-
BaThCA POJIHTENAMDB, POANTEAN HMBIOTH DPABO HA NOBHHOBeHie cO
cTOPOBH XBTefl, waH HOpMa, IO KOTOPOH NOMHKHMED BB H3BBCTEHXD
cIy49afaXDs 0043anb YUAATHTH NPOLEHTH, HEYCTOMKY H T. W., Kpe-
auTops EMBeTh HPaBO Ha MOIy9Yemie TAKHXDB-TO DPOLEHTORB, He-
YCTOHKH M T. 1., HMBIOTD CBOMMH ajpecaTaMu TOAbKO onpepkien-
HH KaTeropid Inb: Abreli-pogurencii, J01KENKOBB-KPEIHTOPOBD.

Coo6paseo ¢b 5THME 06ILiA HODMH MOKHO pasgBIuTh M0 HXB
agpecaTaMb Ha: 1) HOPDMH 1O ajgpecy BehXD M Kamjaro; mxs
MH HA30BeMD 20CONOTHHIMH HCDMaMH H 2) HOPMH IO ajpecy ompe-
IbIeHHBXD KaTeropifi cy0beKkTOBD; HXD MB HA30BEMB OTHOCHTE.Ib—
HEMH HOPMaMH.

AGcorwTaba BopMH MOKHO 3aThMb 1banTh Ha: 1) mmmepa-
THBHO HJH NACCHBHO a0COJOTHHA, TB, BH KOTOPHXD aJpecaToMd-
IMIEPATHBA ABAfeTCA KakAud, kTo OH ORD BHH OWAB, 2) ar-
TpHGYTHBHO HJIH aKTHBHO a0COMOTHHA, TB, BB KOTODHXD ajpe-
caToMB aTTpuGyTHBA sABAfETCA KaKAWH, KTO O OHD HH OHAB,
3) ABYCTODOHEE a6CONWTHHA HIN A6COTOTHNA B THCHOMT eMbiexh
(»kBagparhb“) HOpMH, TakKid, B KOTODHXD H ajpecaTamn HMme-
pataBa, 0043aHHOCTH, W ajipecaTaMi aTTpHOyTHBA, YOPaBOMOYEH-
ubMH, ABAgoTeA ,BeH, “kamawii“. Hamp., mopmm, Tpelyomia
BO3/epiKaHIA OTH YNOMAHYTHXB BHIIe 3M0CTHHXB ABiicTBill, CyTh
IBYCTOpOHHE AGCOMIOTHHA HODPMH.

2) O6vexTona onpexbienif, NpeiCTaBIeHiA TOr0 NMOBALHIA,
TEXB AocTaBieHil BB o0meMd cMHeab, KOTOpHA Tpe6ywTCca OTH.
ajpecaToBb HMOEPATHBA, UpejCTaBAeHIA 00BEKTOBD HMIEPATHBA,
H ThX® noaydemili BB o6meMD cMHCAB, KOTODHA ABTOPHTETHO:
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upeJ0CTABIAITCA aIpecaTaMb aTTpuOyTHBA, KAk HBYUTO HMB TpU-
ynTalmeecd, OpeicTaBlenia 00LeKTOBD aTTpHGYTHBA.

Kaks yke Owio ykasamo Bwme, erp. 71 m cr., Bek 06-
eKTH HMOepaTuBa, Beh TpefyeMble OTH 0043aHANXDB BHIN M0Be-
JeHig, MOTyTH OWTH CBOJEHH, Kakh Kb mpocThilmums sxemen-
TAMB, Kb OTTBIBHNMB 1) moXo:RHTENbENMD XBiicTBiaM®b, facere,
2) BosjepxamiaMn, non facere m 3) Tepwbmiam®s, pati; a Beb
o0BeKTH aTTpuéyTHBa, Bch mOAyYemiA BH o6mEeMB cMHETb, MO-
IYTh OWTh CBeIEHH KB COOTBBTCTBEHHWMB 1) MOJI0KHTEIBHHMD
HOJYYeHiAMD, NOTyYeHiAMD BD TBCHOMDB cMucxb, accipere, 2) me-
nperepubpamiaMbs n3pbernuxd BosybilcTsill, cBoG0TaMD OTH Ta-
KOBHXB, ,HeNPHKOCHOBEHHOCTAMD“, ,0XpPaHHOCTAMDB®, non pati,
3) TepuHMHMB €O CTOPOHH 0083aHANXB XbificTBIAMD, MOA0KH-
TeIbHHMD ¢BOGOZaMB, cBoGoxoxbiicreiams, facere.

Coo0pa3ao €b STHMB MOKHO Pa3IMiaTh MO O6BEKTHHMB
onpexbieniaMd TpH BHIA HOPMB: 1) MOJOKHTEABHO-NPHTA3A-
TeIbHHA HAH OpefocraBuTe]bHHA (00beKTH:  facere-accipere),
2) oTpHIATeNBHO-NPHTASATEIbHBA HIH OXPAHHTOABHNA (06HEKTH:
non facere-non paii) 1 3) ynoxsoMoqusammuiis (06BexTH: pati-facere).

CmyTHO® coO3HABle Pasiudia HTHXD TPeXh THOOBH HOPMb
Aekato, BBPOATHO, BD OCHOBAHIH pPa3JNyeHiA €0 CTODOHH JpeB-
HHXD DHUMCKHXD IODHCTOBD TpeX® (yHKNI 3aKOHOBB: iubere,
vetare, permittere; ORO e OTpaaeTcd BB MHBHIAXD THXD HO-
BHIX'h OPHCTOBD, KOTOPHE BONPEKH TOCHOJCTBYIOIILH Teopin HMie-
PaTHBOBD YTBEDKZAKNTD eNfe CYH[ECTBOBaHIE T. H. L03BOIHTONB-
HHXD HOPMb.

Haspamie: 103B0ANTeJIbEESA BOPMH H NPOTHBONOCTABIEHI® HXD
MMIOePATHBHEMB — HEYJAYHO; HOPMH, 0 KOTOPHXb MH TOBODHMD
MOXs MMEHEMD YIOJHOMOYHBAIOMHXD, TOXKG HMIGDATHBHH, KaKb
#l Ipyria, HO 0COGEHHOCTb HXDB HMIEDATUBA COCTOHTH BB TOMB,
9TO OHD BO3JaraerTs o00d43anHocTb Tepubrs H3BbeTHHA biicTia
yIpaBOMOYEHHArO.
~ Cospemennas 0pUCIPYACHIA, 3HAOWAAL H UPH3HAONAL TOIb-
KO MO3HTHBHOe NpaB0, YOYCKAeTh H3b BHLY BB CBOGMB YUeHIH
o0b 51eMeATaxXh HOPMDB, O THOOTE3aXD H JHCHO3UIiAXD, ele
OAHAD HJIEMEHTH HOPMbB, KOTOPHI 3acIyKuBAIL 6H 0c00aro BHIH-
MaHiA ed, HMEHHO, Kakb HAYKH MO3HTHBHATO OpaBa.

Mu nwbeMb BB BHLY TOTH 3AeMEHTH NO3HTHBHATO IPaBa Bo-
o0me W TO3MTHBHWXB HOPMD B YAaCTHOCTH, KOTODHIl COCTONTD
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BD NPEICTABACHIAXD COOTBBTCTBEHENX's HOPMATUBHHX'D (PAKTOBB.
9Ty 9YacTh HOPMB MB Ha30BeMD YCJAOBHO ,,MO3HTHBHHMD OCHO-
BaBieMb“ WIH ,,TO3RATHBHOKW CcCHAKOW“. Takumb 00pasoMs, BB
NO3UTHBHHXD HOPMaxb NPaBa MOKHO pa3AMYaTh TPH YACTH:
1) DO3ATEBENA OCHOBaHiA HJAH NO3HTHBENA CCHUIKH, 2) IHENOTE3H
n 3) amcmosmiin. Hanp., Ba OCHOBaHIH 3aKOHA TaKOro-TO TO1a
(mosnTHBEOE OCHOBaHie) BH TAKHXB-TO CAY4aaAXD (CHOOTE3d) HO-
JaraerTed TO-TO (IMCHO3MINA); N0 NYHKTY HEPBOMY CTAThH Je-
¢AToll yaomenia (NO3ATHBAAA CCHAKA) Bb TAKHXB-TO CAYYaAXb...,
no ykasy Ero Mmneparopekaro Beanuecrsa...; mo 06H9afaMb TOP-
rosaro o6opora (mDO3WTHBHAA CCHJKA OOBYHATO OpaBa), MOKYyM-
mprd (ykasamie cy0bekToBs H BwBeTB ¢b ThMB rEmoresa: ecau
KT0 3aKJ0YHAD JOroBOpPd Kynam) uMbers npaso u T. A. (ame-
n03uIid BD OJHOCTOPOBEE ATTpuGyTHBHON (hopMb).

Takd Kak®, €OIIACHO H3NOKEHHOMY BHIE, NOSUTHBEMWA Npa-
BOBHA CYHJAeHIA H cOOTBBTCTBeHHHA HOPMH BHBOJATCA Hephako
He H3D OJHOTO, 2 H3b COBOKYOHOCTEH HOPMATHBHHXD (hAKTOBD,
TO TO3WTHBHAS CCRJIEA OJHOH MO3UTHBHOH HODMH COCTOMTH He-
pBiko BB ykasaminm Ha HBCKOABKO HOPMATHBERXH (pakTos. Hamp.,
Ha ocHOBamiH cratel 5, 15 um 20 rakoro-To (Hamp., yroaos-
Haro) yJoikeHls BB CBA3W co crathell 50 ycTaBa Yroa0BHATO
CYLOUPOH3BOJCTBA (CAOKHAA MOSHTHBHAA CCHUKA), BH TaKHX'b-TO
caydasaxd (rumotesa), moiaraerca TO-T0 (XHCMO3ULiA).

(Coo06pasno ¢b HTHMD, NO3MTHBHLA OCHOBAHIA HAH N03UTHBENA
CCHJKH MO®HO 1BANTD HA OPOCTHA H CIOKBHA.

VnoMupaemne BB CIOXHON NO3uTHBHON CCHAKB HOpMATHB-
HHC (DAKTH MOTYTH OTHOCHTHCA Kb OJHON KaTeropinm HOPMaTHB-
BHXD (JAKTOBB, HADp., Kb KaTeropil 3aKOHOBD WM O0OLYAEB,
W Kb PasHHMB, Bamp., OAWAD Kb 3aKOHAMD, HPYrie Kb o0H-
YaAMb;, Hamp., ,Ha OCHOBABIH Takoro-To o6wyad TOpromaro 0Go-
poTa BB CBA3H CH TAKOW-TO CTATHEI TOProBAr0 KojeKca H TaKoi-
T0 CTATbeld yCTaBa TOProBAaro CYXODDOM3BONCTBA...

Coo6pasno €¢b HTHMD CIOKHNA NO3RTHBEBA CCHAKH MOKHO
ABInTH BA OXHOPOXEHA M cvMBIAHEHA.

Pvenno 1o HAAMYBOCTH HAM OTCYTCTBII0 NO3UTHBHALO OCHO-
Banig cabyyers pasinuate M XBAATH HODMH HA HATYATHBHHA
H TO3UTHBBHSA.

WY, narbe, nosuTEBENA HOPDMH cabayers IBAMTH HA BHAH
M Pa3sHOBHAHOCTH: 3aKOBEHA, 0CHYBHA, NPELEAERTBHSA, J0TOBOD-
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BHA ¥ T. 1. (mogpoGEbBe 06B 3TOMB BB YUYeHIH 0 MO3ATHBHOMB
npapB), cMOTpA MO TOMY, Kakifi KaTeropid (akTOBD YNOMHBAKOT-
¢4 BH LO3ATHBHHXD CCHIKAXD.

Kaks BHEJEO W31 YKa3aHBAr0 OTHOCHTEALHO CMBIIAHANXD CCH-
JOKD, NO3RTHBEHA HOPMH MOTYTH OHTh He TOJBKO 3aKORHKMH,
OOHYHHMA H T. J., HO H cMBMABARME: 33KOHHO-00HYHHMY,
00LYHO-IOTOBOPHEME B T. [.

Coepemennoe npaBoBbybrie He 3HAeTH 0 CYMECTBOBAHIW Ta-
KHXD CMBIIAHENXD HOPMB '), KaKb W B0o6me 0 NO3UTHBHHX
CCHAKAXh, Kakb 0c0060Mb 31eMeHTH MO3MTHBEHXD HOPMD, Bexb-
¢TBie TOI0, BHSACHEHHAr0 Yie BHIMe, 06CTOATEAbCTBA, UTO OHO
cMbmuBaeTs HODMH c¢b HopMaTHBHHME (akramu. To, ut0 CB
TOYKH 3pbHIA HCAXOMOTHYECKON TeOPIH OpaBa YHOMABRAECTCA BB
OXHOM HM3B vacTeli NO3UTHBHHXD HODMB, Kakb HOPMATHBHHH
¢akTs, ¢b ToYkM 3phmia Temepemmeii Haykm o mpaed mpegcra-
BIAETH CAMBA HODMH.

CBoxg BOGTHHO H3IOKERHOe 00D 9JEMEHTAXD NPaBOBHXD
HODMB, MOKHO YCTAHOBHTh TAKYI0 CXeMy HXb COCTABA:

A) Io3uTEBEHA ceHAKE (BH DO3UTHBHHX'B HOPMaxs), B) ru-
moTes (Bb THOOTeTHYeCKAXD BopMaxb), () xumenosmmin; axe-
MEHTH JHCHO3MNj/: 1) MMUepATHBENe H 2) JHCHO3HTHBHHE Te-
SHCH; 5JIEMEHTH HMIEPATHBHHXD Te3HCOBB, YKasaHia: a) ajpe-
C4TOBS AMIEDATHBA, 06A3aHENXD, b) 00LEKTOBD AMIEPATHBA, NPel-
MeTOBD 06A3aHHOCTeH, mofJexamaro mosejenid (facere, non fa-
cere, pati); 91eMeRTH aTTPHOYTHBEKX'S Te3HCOBD, YKA3AHIA: &) afipe-
caToRD AaTTpuOyTHBA, YOPaBOMOYGHEHXD, b) 00DBEKTOBD aTTpH-
0yTuBa, DpEIMETOBD NpaBb, NOLIEKAMHXD MOIYYenid (accipere,
non nati, facere). AT

9Ta cXeMa HPeACTABIACTH MOJIHYI CXOMY H PYKOBOACTBO AJIdA
WOPHIAYECKAT0 AHAMH3A (MHCJIEGHHAr0 pAasJ0XKeHlA CIORHATO HA
NpOCTHEe HIEMEHTH) H CHHTe3a (MHCJICHHAr0 COCTABICHId CIOK-
HA0 B3D OPOCTHXB DACMOHTOBD) H JAA HALIEKAMATO TOAKO-
BaHiA H H3JMOKEHIA CMHCIA WDHIWYECKAXD HOPMD (9ero HeAb3s
CKa3aTb 0 TPAJAHIIOHHOMD YYeHIH HPHCTOBD 0 HOPMAXD H ABYXD
9J6MEHTaXh MXB: THNOTE3aXD M AHCIO3UNiAXB-BeTbHIAXB), &
PaBHO OCHOBY AJA KiacCH(UKALIA HOPMD.

1) U cooTmbTeTBEeHHOE OTKDBHITIe NpEBEXO (B ero BH (oablioe cMyure
mie m pascTpoficTBO, BeabECTBie HECOBWBCTHMOCTH YCT2HOBHBINEXCA B3I~
JOBDs W YueHIf ¢’ STEME ABIeHiEWE.
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Cp mojjexamuMi H3MBHEHIAMH BTy CXeMYy MOKHO NepeHecTH
Bb Hayky o EpascrBemmoctd. Ilogresmamis usmbHemif cocToaTs
Bb YOpOUEHIH CXeMH, a HMeHHO BB YJaleHiH H3b Hed aTTpu-
6yrmsEaro Tesnca Jucmosnimin. Cb moMompw 5Tofl CXeMH mpei-
CTABATEAH HTHKH (HAYKH O HPABCTBOHHOCTH) MOIIH OH MOXBH-
HyTb CBOK HAYKy, Kakb TAaKOBYW, CYUIECTBEHHO BHePeD, 3aMb-
HEBH CBOH TYMAHHHA N cOABUMBHA NpPeACTAaBIeHIA H DasCykie-
Hii 0 HPABCTBEHAHXH HOPMAXD ACHHMB W TOYHHMD 3HAHIEMD I
AHATH3OMD.

Awnajornuma cxema 1 J14 NO3HAHIA AHAIN3A, CHHTE3A H T. J.
HCTETHYECKHXD HODMB (cp. Bmme § 2).

II.

YUEHIE O ITPABB Bb CYBBERTHBHOMD CMBICIH
(0 CYBBEKTUBHOMD ITPABB).

§ 25.

O6wan XxapakTepUCTHKA COBPEMEHHBIXb Y4YeHid o npasooTHowe-
HiAXb, 06A33AHHOCTAXD> W NpaBaxb.

CorracHO H3710:KeHHOMY BHIIE, STHYECKIA (HPABCTBEHHNA K
NPaBOBHA) NEPeKHBAHIA CONPOBOKIANTCA MPOLECCAMH MHPOLKUI
HA Pa3HHA NpeJCTABIACMHSA CYMECTBA O0COOHXD, KaKYMAXCA
PeANbHHME, COCTOAHIH MOTYMHEHHOCTH, HECBOGOAH, 06(B)A3aH-
HOCTH, KAKOBHA SMONiadbHHA (HAHTA3MH OOBACHAOTCA 0COOHIMB,
YEa3aHHHMD BHIIe, XApakTepoMD ITHUYGCKAXD 3HMONIH H mpej-
CTABIAKTD €r0 MPOEKNIOHHHA OTPAKEHIA.

CooGpasno cnemuduieckoMy, BHIOBOMY, D3 THYil0 MEKLY HDaB-
CTBOHHHMH H OPABOBHMH MOTODHHMH Da3[pakeRiAMH, MOJTema-
njis SMOMIaJbEHA (aHTasMH HMBOTD pasIMuEHil XapakTepb BB
npaBB, ¢b OfHOH CTOPORW, BB HPABCTBEHHOCTH, CBb JAPYIOii
CTOPOHH.

B3 o61acti mpaBcTBeHHOf MCHXHEH 0GA3AHHOCTD, LOJTD Hpe]-
CTaBJAAETCH OJHOCTOPOHHEI) CBS3AHHOCTHIO, BB 001aCTH OPaBOBOi
NCHXHKH JBYCTODOHHEK €BA3bK; 00A3AHHOCTH, JOATH, JeKamIie
Ha OXHHXD, 3aKpBIACHH 3a ADYrHMA, OpeACTaBIANTH NPHHAL-
Aekamiie HMB JOATH, HXD NpaBa.
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Bp menbe pasButhXB, 6orbe NDHMETHBHHXD, HADOTHHXD
A3HEAX'D ATH eHHBA, HO NPEJCTABIAOMIACA JBYCTOPOHHUMH CBA-
3AMA Opoekuin MMBOTH, KakD OHJO NOKA3AHO BHOIE, OXHO HMA,
cooTBBTCTBYOMEe COBPeMOHHNMD BHPAKEHIAMD JOArb, 0043aH-
HOCTB; BB (0abe pasBHTHXD WpPHIHYECKHXD AIHKAXD, BB YacT-
HOCTH BD NAMATHHKAXD DHMCKaro MNpaBa, CHIPaBMAXD pbmak-
YK poib Bb 00JACTH PasBATIA DA3HHXD YUeHI COBpEMOHHOII
HAYKH 0 mpaBB, MOABAANTCA TPH pasINdHHA HAMMEHOBAHIA 11
NOATeKAMUXD WUPOEKNid, cMoTpa mo Toukd 3pbuia ma HuXD.
Taks, 114 0003HaUeHiA MONACHKAMHUXD JBYCTODOHHHXD CBA3C,
NOCKOAbKY OHB pascMaTpHBAITCA He CHEIialbHO €B TOY-
Kkl 3pbEiA  006A3aHHON M He COENIANbHO - ¢b TOUKH 3phHisA
NPOTHBONOIOREON CTOPOHW, & Cb HellTpaabHoii TOUkH 3pbais,
Bh DNAMATHAKAXD DUMCKaro npaBa uMBIOTCA BHpameHif: iuris
nexus, iuris vinculum, JBYCTOPOHHAA CBA3b ME®IY CTODOHAMH,
0 YCTAaHOBHBIIEMYCHA COBDEMEHHOMY NEDeBOJLY—IPaBOOTHOMIEHS,
Rechtsverhiltnisse;—a mockoabky OHB paseMaTpHBaiOTCA €B TOU-
K 3pBHEiA aKTHBHON NPHHAJIEKHOCTH JoATA, ¢b TOUKH 3pbBHIA
MPOTHBOCTOAIEH 00A3aHHOMY CTODOHH, —BHIPaKeHiA: ijus, iura,
mpasa, IpaBoOMOYiA, npaBompuTA3amiA, Rechte, Anspriiche H 7. m.

Cabaysa coorebTeTBeHHOMY CA0BOYHOTPEOJERI M HpeAmOJa-
ras. coo0pa3H0 HAIMYHOCTH TPeX'b PA3HHXD HAHMEHOBAHIM: ,,004-
3aHHOCTH“, ,1paBa‘“, ,MPABOOTHONEHIA“, CYIECTBOBAaHIE TPEXD
pasIngAbXb 06BEKTOBD, a C€b JPYroii cTopoHH He ofiazad cBb-
nbHiAMAE 00D 3MOIIAXD H BHIHBACMHXD HMH (haHT23MAXD M HE
moj03phBad HMOIiaTbHO-IPOCKIIONHOA NpUpOAW 06A3aHHOCTEI,
NpPaBOOTHOMeHI 1 NpaBb, coBpeMeHHOe mpaBoBBAbHie mpexmona-
raeTh BB 061aCTH 0OpaBa CYMECTBOBAHI® TPeXH pasTHYHHXD
peatbHOCTENl; OHO pa3cMATpPUBAETH MPABOOTHOMEHIA, MpaBa N
003aHHOCTH, Kakb HBUTO PeaNbHO CymeCTBYMIGe H IPH TOMD
KaKD TPH DA3IMYHBIA DPEAIbHOCTH.

Coo6pa3no ¢b STHMDb, YCTAHOBAGHHOMY BHINE OZHOMY MOHATIIO
IPABOBHXD 00A3aHHOCTEH, WAH OpaBb, NDPABOOTHOMEHId, KakD
ocobaro poja SMOIIAAbHNXD (JaHTa3MDb: 00A3aHHOCTEH OJHHXD,
3akPBIVIGHENX's 33 APYIEMA,—BD COBpeMeHHOH# HaykDh mpasa co-
oTBBTCTBYOTH TpH (HAMBHO-UPOEKIOHENSA) yueHia: 1) yuemie 0
NPABOOTHOWERIAXS, 2) yyemie 00b 00A3aHHOCTAXD W 3) ydemie
0 NPaBaxX’h,—HANPABJICHHBA IMABELIMDB 00pa3oMb Ha ompexbienie
NPHPOAH MPeJNOTaraeMHXh TPeXh PasinYHHXD pPearbHocTeil.



FocnoacTBylolee yuyeHie 0 NPaBOOTHOWEHIAXD.

Yuenie 0 mpaBooTHOmMeRIAXD HwheTs BH COBpeMeREOA Haykh
ApoficTBeHERIT W Koae6momifica xapaktepb. Ob 0fHOI CTOPOHM,
Bh MpPABOOTHOMERIAXD DPA3IMYaioTh, Kakbh 3JEMEHTH, NpaBa H
0043aHHOCTH; M DAsHHA COYeTaHid NpaBb M ofa3amHOCTedl (CUH-
TAMAXCA, KaKb YKa3aHO, Pa3AHYHBIMA ABIEHIAMAE), HAND., OpaBa
KpepuTopa 1 0043aHEOCTH JOMAKHHKA, ODHCTH HA KaXJOMD Mmary
HA3KBAITH NPABOOTHOMEHIAMH (XOATOBHIMH IPABOOTHOMICHIAMA H
T. A.); ¢b APYroii CTOPOHH, NPABOOTHOMERIA OTOXAECTBIAITCA
¢h KU3HEHHHIMH WJIH HKHTOHCKHMH, GHTOBHMH OTHOWeHiAMH (Le-
bensverhaltnisse).

A wMenso rocmojcTBYOIEe onpefbienie NpPaBOOTHOMERIA
IJIaCHTD:

IlpaBooTHOmeRiA cyTb peryanpyeMus (win onpexbiseMus,
NPU3HABAEMHA W T. I.) 0GBEKTHBHHMDB MPaBOMB KmTefickia (Gh-
ToBug) orHomenia '). Tunugeckie mpumbpH: pofcTBeBANA, Gpay-
HHA KATefCKIA OTHONERiA, PeryIHPYeMHA HPaBOMD.

Peryaupya Xu3HeHEHA OTHOMEHIA, TPAAMIIOHHO MOACHAETCA
IO STOMY MOBOAY, NPaBO BO3BOZMTH (HIH ,MPEBPAMAETH“) HKH-
TefiCKiA OTHOMeHIA BB NPaBOBHA.

TaaBras TeMa COBpeMEHHOM JNTEPATypH O NpPABOOTHOMIE-
HiIX—CIOPD 0 TOMB, CYHCTBYIOTD JH NPABOOTHOMEHIA TOABKO
MRy A0 bME (HAH JHIAMA) BIH TAKKES MEAKLY JIOIBMH H BOMAMH.

Hbrotopwe noxaraioTd, 4TO IPaBO, PEryaHpyd TOABKO OTHO-
IIeRiA MLy JIOAbMH, 3aMHENAA YeloBbueckie HETEPECH MPOTHBD
nocAraTeAbCTSs CO CTOPORHW JDYTHXDH JoJell B T. 0., MOKETH

) Cp., vanp., Koprynors, Jekuinm, § 27, »p navaah §—a: swopuguge-
CRO€ OTHOIIeHie ecTh TO ke AETeHckoe, OBITOBOE OTHOlIEHie, TOJLEO po-
ryampyeMoe OpEiHUECKON HODMOW», Bb KOHND: ¢Kamaoe IOPAINYECKOE OTHO-
menie cIaraerca E3H Npasa W 00A3aHHOCTH:; Bh CPeANNh, BODOYEMB, 4YH-
TaeMp ONATH HHOE, 2 WMEHHO AaBTOPH NpHCOEImHAeTcA 8ALCh KB yueHio
lepmnra m APYrEXD O T. H. «IaCCHBHOMD AbiteTBim npaBa», T. €. 0 npagBo-
OTHOIIEHIAXE, «Bh KOTOPLIX'> OPaBOOOA3AHHOCTL CYIIECTBYCTH 0e3® ¢o0T-
BBTCTBYIOINAr0 eii mpaBonpuTAsanin». HEkoTOpHIE FOBOPATE Takke O IpaBo-
OTHONIEHIAX'h, Bh KOTOPLIXE HBTH NIM H3b KOTODHIXH HE sBBITCKAETH» HH
nparb, Hm obasannocref. Cp., uwamp., PereancGeprepn, OGmee yuenie o
npasb, § 5 (Pandekten I § 13): <Ilpaxrauecroe smavenie MbaBoorHomenilt
3aKJI092€TCA Bb BHITERAOMHEXD H3h HAXD IpaBax®h B 00A3aHHOCTAXB. Ho
CYIIECTBYIOTE NPABOOTHOIIEHIA, BB KOTOPHIXD HENOCDPEeXCTBEHHO He BhITe-
KaeTh HA IpaRb, HE obAsaRHOCTEll>.
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YCTAHOBAATH NPABOOTHOMERIA TOABKO MEXKAY M0AbMH, a He MEKIY
JI0bME M Bemamu ).

Ho Takoe cyiemie mOHATIA IPABOOTHOMERiA HAXOJATH Cpa-
BHATGIbHO Mal0 CTODOHHHKOBB BB HOBoi amteparyph. Boapmun-
CTBO YYeHHXD NPOJONKAETH NDHIEPEUBATECA TOTO B3TAALA, UTO
IPAaBO DEryAHpYeTh He TOIbKO OTHOMeHiA Jiofell Kb JOZAMB,
BO H OTHONIEHIA JIOJeH Kb BEUAMB.

,»110CPeICTBOMD CBORXD CBOGOXHHXD AbiicTBI Mam He3aBH-
CHMHXD OTH cBOeH Boau cofmrTifi, 3amByaers, manp., Perexse-
Geprepd (Pandekten I § 18), ueroBbkb BeTymaers BB OTHO-
mMeBid Kb CYNeCTBAMB BEBIHATO Mipa, Kb JIOLAMD M BEIaMD.
Jaa yzoBieTBOpeRlA CBOAX® THIECHHXD W JIYXGBHHXB IOTPeG-
HOGTeH, MOAB3YACH CBOHMH CHJAMH H CHOCOOHOCTAMH, OHB TNOJA-
ynHAeTD ce06B Bemp, o6A3MBaeTCAd MO OTHONMERi Kb JAPYIAMB
JOAAMD W 00A3HBAEGTH HXD [0 OTHOMERIO KB ce6b. Do oTHO-
CATCA KaKb Kb OTABABEEIMD JIOJAMD, TAKh H Kb C€003aMB UXB.
PeryanpoBanie m 3ampTa BO3RHKAONEXD OTCIOIA JTOJCKAXD
OTHONEHIH B cocraBiaferd 3afayy upasa. Ilocabamee, mopummsas
KUTeACKiA OTHONEHiA CBOeMY ToOCHOJCTBY, ompexbida ycaoia
NpPaBOBOTO NpH3HAHIA AXD M WXb 3HAYeRHie BB o6ractd mpana,
BO3BOJHTH MEPBOHAYAIHHO (hAKTAYECKOS OTHOMEHIe BB HPaBoOT-
somenie... Bedkoe npaBooTHOmeRie mpejcraBIdeTcd, Kakb pas-
TPAEHYeRHAA BB MOAB3Y OZHOTO 10 OTHOWERI KB APyroMy cde-
pa uaTepecod n mpasoMouiil. IlosTomy Beakoe mpaBooTHOmeHI®
COIODEKETD BB ce0h OTHOMERIC YODABOMOUCHHAT0 KB JDYTHMD
XOJAMB. ITO JAaeTh NOBOLH BHIBTH Bh IPABOOTHOMEHIAX'D HCKIO-
YHTEJBHEO DEryAHDOBARENA OTHOMeHiA Mex1y Junamu. Ho 1o
B033pBEie He NOJXOXHTH Kb THMB OTHONMEHiAMDB, KOTOpHA HA
nepBoMb Mberh M TriaBEHMD 00pa3oMB COJEPEKATH OTHOMERie
Juna kb BRBmEEMY mpeaMery W BB ocobenroctd kb Bemp. IIpa-
BOBOE DeryJHpoBamie STHXD OTHOMERIH Be HcuepNHBaeTCd THMB,
9T0 JPYrHMDB 3ampemieno jbiath, 0HO onpexrbiasers Take 0THO-
Memie YNOJHOMOYEHHAT0 KB CaMOMY npejMeTy, Mbpy ero mpa-
BOBOHl BAacTH HAxh HUMB. I[09TOMY coBepmeREO cHpaBeIRBO
purbTe 31bch mpaBoBOe PEryIHpOBAHIe OTHONIEHIA JANA Kb Ges-
JAA9HOl Bemu“.

1) Cp., nanp., Kopxyuors, Jexuir § 28: «no npaBo, yeraropias pas
rpanmueHie IIORCKEXD WHTEPECORD, HENPEMBHHO NPEANOJaraeTh CTOIKHO
Benie EXB H CrBJOBATEILHO OTHOLIEHiE Kb JIOIAME>,
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Coo6pa3Ho ¢b S5THMB MHOrie omperbidioTh NpaBOOTHOMIEHIA
KaED DEryAHPOBAHEHA NDABOME OTHOMeHIA JHHA Kb JIPYTHMD
JMIAMD WIH Kb Bemams ).

Ecan wexomnts H3B TOTO HOM0KEHA, YTO IPABOOTHOMEHIAME
AB1A0TCA OHITOBHA, MKHTEfCRiA OTHOMEHIA, HOCKOJIBKY OHH Pery-
AupyTca 00BeKTHBHHIMD MPAaBOMB, TO CcIbAyerh mpu3Hath Goxbe
IPaBUABEHMB TOCHOJCTBYWOMEe MHBHIe.

Hecommbauo, ecrb Takia wmrefickifi OTHOMeHiA, KOTOPHIA
ABIAKTCA HCKIOUATEIbHO OTHOMEHIAMH 4YeaoBbka Kb Bemu, a
He Kb JDYIHMB JT01AMDB, H TEMD He Membe 9TH OTHOmeHIA pe-
TYAADYOTCA NPaBOMbB, Takh YTO HACTyIJeHie HXDH BAeYeTh 3a
c00oif Bo3HHKROBeHIe mWpaBh H o6g3amBocreil. Taks, Hamp., ecan
A Ha NYCTHHHOMB MODCKOMD Oepery Hamerbh pakOBHHY H cmps-
Talb ee ce6b BD KapMambs WAH HOfiMars pHOY BB OTKPHTOMD
MopB, TO BO3HHEIO KHTefCKOe OTHOMEHIE TOCHOJCTBA MOETO HALDh
BOUIbI0, HAXOkJIeHIe Bemu BB MoeMb KapMaHb HIm BB Moeil
aopxb. Ov gpyruMH ke JOIBMH, KOTOPHXD BB TOMB Mberh, rib
A OBIAIBIB mWpeIMeTOMB, BOBCe He OHWIO, f, B3ABBH DAKOBHHY
nIE nofiMaphs puOy, HM Bb Kakoe ,0mTOBOE“ HAH ,,KHTeHCKoe“
OTHOmMeERie He BCTynHIb. 1HMb He Menbe 00BeKTHBHOe MpPaBo
COLEDHHUTD 0cO0HA pPEryIHpyouia MOCTAHOBJEHIA HA eaydail Ta-
KOro 3aBiarbmis HukoMy He mpmHajiexampeil Bemplo (occupatio
rei nullius); OHO NpHOHCHBAETH MEB Ba Takyl Bemp MpaBo c00-
CTBOHHOCTH Cb MOMEHTa 3aBaaxbamia ).

Ho nmexoputs W3 TOro moJoiemif, YTO NPABOOTHOMEHiAMH
ABIAITCA ONTOBHA, MKuTefickia oTHOmeRiA (perylupyeMbs mpa-
BOMD), He CABLyers.

Cs memxoxormyeckoil TogkH 3phRiA Bo3HAKEOBeHie N YKpb-
nieHie Bb Haykb o mpaBb yuemis 0 NPABOOTHONEHIAXD, Kakb
0 #UTEHCKHXD OTHOMEHIAXD, BHOIRE NOHATHO W o6BACHAETCA
Takb e, KaKb M yYemie 0 HOPMAXbh, Kakb MOBeABEIAXD H 3a-
mperaxb B T. 0. Cb HAUBHO-IPOGKNIOHHOH TOoYkH 3pbHiA Ha
n04Bt MPaBOBHXD MEpeRHUBABI Kamered, UTO MeHKLY COOTBBT-
CTBEHHBIMH NpeJCTAaBAAEMBMA €Y0HEKTAME HAH JIOJbMA H BEIAMH,

1) Cp. Dernburg, Pandekten I § 40 sub. I: «Unter einem Rechtsver-
hiltniss ist zu verstehen eine rechtlich wirksame Beziehung einer Per-
son zu anderen Personen oder zu Sachgiiterns.

?) HosTomy BB NpHBejeHHBIX'H pascykjeHinxs Pereascheprepa sariio-
yaeTcAd OMMAOKA, IOCKOIBKY OHB BO BCAKOMNH IPABOOTHONIEHIN HAXOIATH
muTelickoe OTHOIIEHIe W Kb APYTHMB JOXAMD.
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¢p. BHme, cTp. 187 ci., ecTh YT0-TO pealbHOe, KAKAd-T0 pealb-
Bafg C€BA3b; M BOTH HAayKh HY&HO HAlTH MOZLIemANmee peatbHOE;
i TaKoBOe yJaioch HAMTH BB BHAB ,KHTEHCKHXD OTHOMeHIH “
(1. e. nmyTemb cwbuieRia HCKOMAro, IPEJCTABAACMAro peaJbHHMD,
¢b HAIHYHHMD PealbHHMB, Cb fABICHIAMH RHOTO MHOpAIKA—
HAHBHO-DPEATHCTHYECCKAA TEOpif).

Ho ¢ nayumoil Touxkm 3pbmia moptexamee yuemie He Bhi-
JEepEKUBAETh KPHTHKA Jaxe Ha N0uBb THXD JanBENXD, KOTOPHA
M3BBCTEH IOpHCTAMD H NPH3HAITCA HMH (BB IPYrEX® MBeTaxs
COYNHEHIf: He roBopA Yke 0 KpRTHES ¢b Toukm 3pbumia jan-
HEXD MCHX0.10THYECKOfl Teopin mHpasa).

A wumemrno ¢b ToukH 3pbHIA HTHXD JAHHHXD BO3HHKAIOTH
NpOTHBD Y9YeHld 0 NPABOOTHOMEHIAXD, KaKb KHTEHCKUXD OTHO-
Ieniax®, erbayomia Bodpamenia: -

1. Bb ocHoBL 9TOro yueHis JeRHTD NpeANOJIOKeHie, UTO
npaBoBad HOPMHPOBKA, ,JeTaHOBICHIe NpaBh I o0asammHoCTeli®,
npeinoiaraers HenpeMbEHO HaIHYHOCTH O0COGHIXD KHTEHCKHX'D
OTHOMEHIH Me&kLy TEMH JHNAMH, KOTODHA CBASWBANTCA APYI'D
¢b IpyroMb npasaMu u o6asammocTamu. IIpaBoBas HopMHDOBKa,
mpasa W 0043aHHOCTH, HajaraeTcd, Kakb ITeMnelb, Ha Yie
cymecTByOmill peaipnnii cy0cTparTh, HAa ®HTelicKia OTHOMERIA
MeKIY JAHEHIMH JHIAMH,

Ho 310 npegmoxosenie ommn6oynO. ¥YcTaHoBIeHI® NpaBd M
00s3anB0CTell MeAKLY JAHHHMH JHIAMH BOBCe He NpelI0Naraers
Heo0X0IUMO HAJIHYBOCTH KAKHX'B-AH60 MUTEHCKHXD OTHOIIeHIH
MOy ITUMH JTHIAMH.

T. u. a6coMOTHHA NpaBa, T. . Tagia upanoomomemﬂ BD
KOTOPHX'D 00f32HHOI0 CTOPOHOK ABAAETCA BCAKI, KamAwid, Hanp.,
HAlle TMDPABO RH3AH, NpPHTA3aHie HA TO, YTOOH HHKTO He NOCA-
raxs, T. €. BCAKill BosgepikuBaAcA OH OTH MOCATATEABCTBD, HA
BAIY KH3ED, NpaBo ThAeCROH HeNPHKOCHOBEHHOCTH, IPABO YECTH,
MOHONOJABHNA OpaBa, aBTOpPCKOe NpaB0O H OpoY., H NPOY., MO
caMoit npHpoxh cBoefi HCKAIYAITH BO3MOKHOCTH TOr0 HpeNo-
J0KeRlA, M3D KOTOPAro HCXOAHTD TOCHOJCTBYIONAA TEOpid MpaBo-
OTHOMIeHifi; H CTPaHHO, KAaKh 9TO MOrA0 OHTH 0 CHXD MHOPB
He 3amByeHo, BB BHLY TOTO, YTO I0PHCTAMB 3TH IIPABOOTHOIIE-
Bid H3BBCTHH (X0TA W HE YJaeTcd HXB NPABHILHO KOHCTPYHPO-
BaTh, ¢p. Bmme, crp. 193). Kb asromy crbiyers mpu6aButh,
YTO, KaKb BHJHO H3P H3I0KEHBAr0 BHIIE, cTp. 338, ecTh 1
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Takil OPABOOTHOUIEHIA, BB KOTOPHXD U YOPABOMOYCHHHIMH fABIf-
0TeA BCB B KamIBI.

Ho u BDb 001acTH OTHOCHTEJBHNXD NPaBOOTHOMICHIH, MpaBo-
OTHOMERIA TOTbKO MeKAY ABYMA HWad HBCKoAbKUMH ompexbien-
HHMH JHOAMH, OPeANoNoHenie HEOOXOIUMOCTH CYIIeCTBOBAHIA
KATOHCKHX'D OTHOMEHIH Me:®Iy STHMH Juuamu, npn Gamxadmel
npoBBpkB, OKaswBaeTcA OMHOOYAHIMD.

Taxb, pasHENA NMpaBOOTHOWEHiA HACABICTBeHHAr0 MpaBa Bb
obaactn macabjosamia mo 3aBbBiiamii, B3aMMHHWA Opasa M 06d-
3aHHOCTH MeRIY COHACTBIHHKAMH, MOy HacxbIHMKaMH M Thmu,
Bb [0JB3Y KOTOPHXD 3aBBmads oTXbAbEHE OTKA3HW (JerarH),
W T. 1.—BOBCE HE NpEJNOJIAra0Th HAAAYEOCTH KAKHXDB-IH00
WATCHCKHXD OTHOMOHIH MeKLy STHMH JIMOAMH; OHH TpeJIoJa-
TaloTh TOABKO COCTABJEHIe €O CTODOHH TPETHATO JHOA NPABHJb-
Haro 3aBBIjamis | cMePTh JTOTO JHNA, HAH, 0O HBKOTOPHMB
NO3UTHBHHMG [paBaMb, em@ HBKoTopHa coOWTid, HO Boolme
Takid, KOTOpHA He HMBIOTH Huuero o6maro b KakHMH-THGO
KATEHCKAMH OTHONIGHIAMM MeKIY HA3BAHEWMH BB 3aBbmaniu,
HepbIKO He BHAKIAMA JakKe O CYMECTBOBAHIM JPYrB JApYIa,
JHNAMH,

Hamp. T (testator, 3aBbuaTteis) Bb 3apbiuiaHin Bozlaraers
HA TO JHUO, KOTODO® ORD HA3HAYaeTh CBOHMB HACABIHHKOMD,
Ba Juno A, obasasmocts ymratuts 1000 p. anuy B. An b
HH BB KAKHXD ,KUTEfiCKHXD“ OTHOIIGHiAXB APYI'B €b IPYTOMD
HE COCTOATDH, He TOAbKO JAMYHO IPYI'B €BH IDPYroMb He Berphya-
Juch H BH 001acTH HHTEPECOBD JIPYI'B Cb JPYroMB HE CTAJKH-
BaTHCh, HO Jake A He 3HaeTh BOBCe, YTO 3a OKeAHOMD CYIHe-
cTByeT» Takoli-ro rocmogues B, a B me mojosphBaers cyme-
crBoBamia A; mexay Thwh A, npmEaBs macaBaerBo. mocab
cwepra T, eo ipso momajaers BB 0c060e I0pHINYECKOE OTHOMIEHiR
kb b, Xora omb, MOXeTH GHTb, eme HE Y3HAID 0 PACHODAKEHIN
T ornocureasno miatexa 1000 p. B; a umenno ons gbraerca
poxxmukoMs DB, a B ero KpeguTopoMb; MeEIY HHMU -BO3HHKIO
00432TeIbCTBEHHOS TPABOOTHOMEHI® NPH OTCYTCTBIH Kakoro O
70 B O8I0 mEOro (wuTefickaro) ornomemia Mexny mmmu. Ha-
Kakofi 10puCTH He ¢Tald 6H BB 10J00HOMB caydah cupaBiasThed,
CYIECTBOBAIH JH HJAH CYMECTBYIOTH JH KaKid-100 OHTOBHA
orromenia Mexiy A u B, a Bedrill mpu maamgmoctn xbHcTBE-
TeAbHAro (mpaBuabHaro) sapbmania T npu3HAeTH BO3HHKHOBEHIO
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0053aTeIbCTBOHHON CBASK, 06A3ATE.IbCTBORHAT0 MPABOOTHOMERIA
Mexk]y HacthimmkoMs A m yumoms B,

To #e oTHOCHTCA KO BCEMDB ADYTHMD OTHOCHTEABHHMB NPABO-
OTHOMERifAMD, A4 BO3HAKHOBEHIA KOTOPHXD MemIy onpexh-
JeHEEMA JUOAMu  (T. €. JAf COOTBBTCTBBRHXB HpOEKNiH, 114
NPHOHCHBAHIA HMD B3aHMEHXD 00d43amHOCTeli-mpaBs) Tpedyerca
He Kakoe-1a60 :KHTefickoe CONPHKOCHOBEHie HXB JAPYIb Cb IpY-
TOMB, HAOP., 3aKI0YeHie JOroBopa Wi T. I., a pacnopskenie
TPeThATO JHNa '), mAm WHOe HelTpaibHOE COOHWTIC.

Meskny npoummb, H3b HCTODIH OPaBa MH 3HAEMD He MaJI0
npaMBpoBs H BO3EMKHOBHIA CYNPYHECKAXD OpaBh H 0043aH-
HOCTeH MOMKLY JBYMA JANAMA PasHAro moja, He HAXOJVBIIHMACA
APYrb Cb JPYIOMB J0 MM BO BpeMA HIA Jame mocIB Bo3-
HHKHOBERifl THXD> B3aHMEHXD OpPaBh W 0043aBHOCTeHl HA BDB
KAKHXb KATeHCKAXD OTHOMERiAXD. Temepemmiff 6pak®, NpaBia,
npejmoJaraeT B3aHMHOe 3HAKOMCTBO, coriacie Opadyymuxcd H
T. 1., HO HcTopia GpauHaro mpaBa 3HAGTH M TAK0® BDPEMd, KOTJA
6paku 3akin0YaiAch 6031 coriacia u jame 6esn Bbroma 6pa-
YYmMuXcs, Bamp., MOCPELCTBOMDB JOTOBOPA MEKLY AOMOBIAIHKAMH
CONPAraeMHXb; Takb 4TO MyXb M iKeHa M0JYach JHMb BHO-
crbuerBin, uocah BO3HMKHOBeHIA O6DayHHX® NMpaBh A 0043am-
HOCTefl, Y3HABAIH, YTO OHHM CYNPYIH, 3HAKOMHAHCH JPYI'D C€h
ADYTOMD H BCTYNaad (HAH He BCTYNaaH) BB ,kATefickiA“ o0T-
HOMIEHIA.

2. Ha pany ¢b momarieMd H yueHieMD 0 NpaBOOTHOMEHIAXB,
KaKD KATEHCKUXD OTHOMEHIAXD, DEIyAHDYeMHXD 00BEKTHBHNMD
NpaBoMb, Bb HAyKB mnpaBa cymecrByeTh H UIpaerdb Goapmylo
poAb MOHATIC H YYeHIe 0 WPHIHYECKHXD (AKTaXD (MEAIY mpo-
YEMB, OJHO A3 Hamorbe YJaYEHXB H Ge3cHOPHEIXD OOMUXDB
NOHATIA npaBoBBABHIA; ¢b EAMD MH eme Oyiems umbrs gbio
HAXKe, & Temepb OrPAHAYHBAGMCA IMOJOKEHIAMH, HOOOXOTHMHMH
J1f KDHTHKH TOCHOJCTBYIONIEH TeOpiH WpaBOOTHOMIEHIi).

Ilo o6memprEATOMYy NOHATIIO, KpPHAHYECKie PAKTH CYTh Takie
(aKTH, KOTODHMH 00ycIOBAHBaeTCA (MAH BHA3HBAaeTCA) OpAMB-
HeHle ODHJHYECKHXD HOPMB, HIH: BO3HHKHOBeHie, HaMbmemie,
Ipekpamenie NpaBooTHOmeHIA (WIN: UpaBbs W 00A3aRHOCTOH Z).

1) Cp., Hanmp., ABIeHie CTPAXOBBIXH H HHLIXH KOrOBOPOBH BH IOIB3Y
TPETBHXD IALNB. -

*) Cp., nanp., Perexscoeprepn, Pandekten I, § 118: <¥)pmamuecrkin
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CpasamBan 310 o6menpuEATOe onpexrbienie cyuecTsa 0pi-
JHYeCKAXD (AKTOBD C€h KPHTHKYEMHMD HaMu onpexbieniems
npaBOOTHOMERIH, HeaAp3sd He 3ambTuTh, uTO 9TH Ompenbienia He
Ja0Th KpHTepiA JIA TOro, YTOOH OTAMYHTH 10D. (AKTH OTH
npasootHomerifi. Hanporues, oxem u 715 Xe sABieHia moaxo-
JATH Kakh MOXb OGNYHOe NOHATIe NPABOOTHOMEHiA, TAKD K
no1%s OOMENpUEATOR MOHATIE WPHIHYCCKAXD (PAKTOBD.

ITOTDH CYNIECTBOHHHE RAYUHHH @OPOKD BD TPajHIioBHOI
cucTeMb OCHOBHHX'D IOPHIHYECKHXD MOHATIH YCKAJAb3HBAIDB [0
¢HXD NOPH OTH BHHMABiA HAYKH JHIIb NOTOMY, YTO MO CBOEMY
CJIO0BECHOMY BHPAKeHII0, M0 cBOGH TPAXHIIOHHON pefakiin, ompe-
TbIeniA 10p. OTHONEHI KaKyYCa HEMOXOXHMH Ha onperbienis
0p. (paKTORS.

Bo-mepBux®, BHpameHie ,O0nTOBOe, :KHTEHCKOe OTHOMEHiE“
0003H24aeTH, NOBHIUMOMY, HBYTO AAUTEIBHOE, IPOJOLKAMMICECH
cocToAnie, C€I0BO ke ,,(aKTh“ BHpPAKAETD, MOBHIHMOMY, HBUTO
MTHOBeHHOe, COOWTIC HO JINTEABHATO XapakTepa. ¥YiKe Bb HTOMB,
HOBHLIMOMY, 3aKN0UAETCA CYNECTBEHHO® pasimdie MERIY .,0b-
TOBHMH OTHONERIAMH, DeryAHPYeMHMH NpaBoMb“ (IPaBOOTHOmIE-
migMH) W ¢axTamy, 00yca0BIHBAONMUMH NpuMbHEHIe p. HOPMD,
BO3HHKHOBeHie MpaBb W o6a3amHocTell (10p. QakTamm).

Ho ma camoms abab Takoro pasimuis He cymecTByeTd U,
NOCKOIbKY OOWYHHSA (PODMYJH BH3HBAKTD NpelCcTaBJeHie TaKOTO
pa3angig, OB BH3HBAOTH J0#KHOE OpeJCTaBAeHIe.

Hecomntnno, kb 0p. dakTaMb OTHOCATCA H JIANTETbHKS,
nofyach Jake H BechbMa MNPOLOLKHTOIBHHA COCTOAHIA; HAID.,
CYNECTBOHENMS 10D. (PaKTOMB BL 6pakB usu Do ApeBHeMY pHM-
CKOMY OpaBy Obi0 HenpepHBHOe GDayHOe COKHTEABCTBO MYiK-

OTHOIIeHIN JIHIP Kb CyllecTBaMh BHBINHATO Mipa, NPaBOOTHOIIEHi#, OCHO™
BBIBAIOTCA, NPEKPAIaOTed ¥ H3MBHATCA TakEMU (DarTaMH, ROTOPHLIND I10-
3WTHBHOE NIpaBo NpucBomBaeTh Takoe xbiierpie. Tarie (hakThr HazwiBaloTCH
IOPHATYECKEMH, IODHAAYECKN Ba;RHBIME (laKTaMm>.

Koprynor®s, dexuin § 33:

«}Opz,mqecﬂoe oTHONIeRie HEOoDXOAMMO NpPeAnoIaraeTh COCTABAAIONLIA
ero npasa ¥ 00A3aHHOCTH, a OHH ABIAIOTCA PEsYIbTATOMD NpHMBHEHIA H0p.
nHopwb. Mpr 8Haemb, ¢’b APYro#fl CTOPOHLI, YTO HpHMBHEHie 10pP. HOPMD 00Y-
CIOBAEHO HAIWYHOCTHIO M3BBCTHBIXD (PAKTOBB, OUperbieHHLIXH Bb HXD Ii-
noress. IloaToMy B KH3HB 10p. OTHOINEHi 00ycIOBIHBaeTcs YepejOBaHieMb
TakEXd (JaKTOBD, CIYyEKANEXD (akTHYecKAME NpejNoIokeHieMs MpuMBHeHin
10p. HOpMB. ParTHI, ofyciopinpawmlie npawhHeHie 10p. HOPMB, HA3bIBAIOTCH
TakKe IOPHIHYECKEMH (arTaMH».
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YHAH W GREHmUHH BB Tedemie roga. (b HTHMB CBA3HBAIOCH
BO3HUKHOBeHie COOTBBTCTBEHENXD, (payHHXb, OpaBh M 06f3aH-
HOcTefl, mpaBa MYKHedl BlacTH H T. 1. Baagbmie Bempi Bb
teuenie 10 1BTH wiam ocTaBiedie JONKHHKR BB HOKOB BB Te-
YeHle TOTO iKe CpOKa ABAAGTCA BecbMa BAKHHMD K0D. (PAKTOMB
00 HAINHMDB TpPakI. 3aKOHAMB, H60 OHO BeleTh Kb H3MBHEHIKD
OpaBooTHOMERI, kb OpiofphTenin mpaBa cOGCTBEHHOCTH HA Bemlb,
Kb npekpamieniio joara. Hesamamarsas gasmocts (vetustas) minm
croxbrasa, u3sberaad RBEOTODHMB rpami. mpaBaMb, eme Ha-
raagpbe MOKa3HBACTH HENPABHABROCTb NpelcTaBAeHia, Oyxro
HOBATIA ,0puiHdecki Gakrs“ uw ,O0WTOBOC OTHOWEHIE“ OTIH-
4al0TeAd €b TOYKH 3DPBHIA JIHTEABHEOCTH.

Jaxbe, ofwmuynps onpexbaenia 0puingeckuxd (akToBL H
I0PHAMYECKUXD OTHOMEHI BH3HBAIOTH WM MOTYTH BH3BATh TO
npejcraBienie, OyATo KpHAHYecKiil GakTd B OTAMYIe OTD ,,HCU-
Meuckazo omHowenta INa Kb M0y (MIH JAUA Kb Bemp)“
ABafAeTcA HenpeMBHHO KakAMB-TO [OCTOPOHHUMB, TPeTBHMD CO-
Ovtmiems, OTINYAHMD OTH OHTOBOH €BA3H, OTH OMHOUEHLS
MeKIY JHIAMH HIM Me&IY YeX03BKOMB H Bemplo.

Ho na camoms abrb Takoro pasiudisi He CYyLLECTBYeTH N,
NOCKOAbKY OOHYHWA (JOPMYJIN BH3HBAITH NpEJCTaBJIEHIe TAKOIO
pasandisg, OFB BH3HBAWTL J0KHOE NpeICTABJICHIE.

Ilpusejennnie Boime OpEMBPH WPAIUYECCEHXD (DAKTOBD [O-
Ka3HBalTh, 4TO IOpHAHYECKie (JAKTH MOIYTH COCTOATh HMEHHO
BD 0COOHXD OTHOMeHiAXD ANNa kb Juny (Opaumoe COmHTENb-
€TBO BD TeueHie rofa, BauMaHie ¢b H3BRBCTHATO cexemid o6poka
HIA NOJATH CH HE3aNaMATHAr0 BpeMeHH, NPOLOKHTEIbHOE 0CTA-
BIeHie BB NOKOB HemempaBHAro ZOMKHHEA H T. I.) HIM JHIQ
Kb Bemu (,I[&BHOGTHOO Baajxbuie Bemblo).

Ho, mo®erd OHTh, TOCHOACTBYOMAA TEOPis COLOPKHTD KpH-
Teplil J14 pasauuenia OpPaBOOTHOMERIH H IOPHIMYECKHXD PAKTOBD
Bb TOMB CMHCAB, yTo BB oupexbiemin 10puIAYECKHXD OTHOMIe-
Hiil TOBOpHTCA 0 ,,PeryAHpOBaHIH“ GHTOBHXB OTHOINeHId, a Bb
onpexbicHisXD OPHIAYECKHXD (PAKTOBD TOBOPUTCA, YTO I0PAXH-
geckie (akTH CYTh , yCA0BifA OPAMBHEHIA WPHINIECKHXD HOPMD“,
T. ©. BO3HAKHOBEHI NpaBb H 06A3aHHOCTeil, YTO OHH ,,NPOH3-
BOAATH“ OpPABOOTHOWNEHIA H T. M.2

W 31%cp exbayers moBTOpHTH, 4TO, MOCKOABKY 9TH pasiuy-

Teopia mpaBa m rocyg., . IL 3
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HHA BHpAKeHiA BH3WBAOTH NpeJCcTaBIeHie pasingia mo cyme-
CTBY, OHH BHI3BHBAIOTH JOKHOE MpeICTABIeHIE.

Bupakenie ,0paBo PeryiHpyerd OWTOBHA OTHOIERIA“ MO-
#OTH, MOKATYH, BH3BATH NpejcraBienie, OYIT0O NDABO MOKETH
uT0-TO HEmoepeicTBeHAo JAbrath ¢b ,,GHTOBHMH OTHOMEHiAMH,
YT0 OHO KAKOH-TO CHABHMI B Be3xbeymii CcyG6HeKTH, KOTOPHI
Ha yianh, Bb ceMefHBX> AOMaXb M T. M. 3aBOIHTH KakKie-To
MODATKA, DASHAMACTD JNEPYMHUXcd, JOBHTH H HAKA3HBACTH Npe-
CTYNHHKOBD H T. I.,—TO0 iKe JO0KHO® NpefcTaBIeHie, KOTOpoe
CBA32HO ¢ DA3HNMH (DODMYJaMH Teopiif MPHHYKIEHIA, HAIpH-
mbpb, u3peveniamm JepmEra m JIPYrHxh, 94TO HDPaBO COCTOHTB
W3b HOPMD H NPHHYKIERIA, 4TO I0PHIHYECKiA HOPMBI 06IaT2I0TH
CHI0K0 NPHHYXIEHIA M HCNOJBeHiA, b Teopiedl, BuiAmeil B
npapb ,,3aMHATY HATEPECOBB H T. I

Orgomenie O6HEKTHBHATO NpaBa Kb GHTOBHMB SABIGHIAMD,
KHTONCKAMD (DAKTAMD H OTHOEHIAMB, COCTOHTH BB TOMD H
TOJbKO BB TOMD, YTO HPHCTH HA3HBAKOTH YCTAHOBICHIOMB IPaBb
H 06g3aEHOCTeHl; BB 3TOMB H COCTOMTD , DETyIHPOBaHie muTeii-
CKHX'D OTHOINEHiH“. Hoa'romy BHpaKenie ,,#uTefickoe OTHOMIe-
Hie, peryaupyemoe mpaBoMb“, He MOXKETH 03HAUATh HHUYEro WHOTO,
Kakb Takoe MmuTeHickoe sABIeHIE, ,Cb KOTODHMB OGDBCKTHBHOE
NPaBO CBA3HBAGTH NpaBa H 00A3aHHOCTH) T. €. OHO 03HAYALTDH
TO #e, 9TO H HOHATIe OPHIHTEcKaro (akTa, Kakb TaKOro akTa,
KOTOpHIii ,,00yCI0BINBAETH“ BO3HHKHOBEHI® NPaBbh H 0643aHHO-
crell, mpumbHenie WPUANIGCKHXD HOPMD, ,MOPOKIAETH HA OCHO-
BaHiH 00BEKTHBHATO npaBa npaBa H ofasamnoctu“ W 7. m. Ilo-
aToMy, Hanpumbph, usus, O6payHoe COEKHTEABCTBO BH TeUeHie
rofa, JaBHOCTHO® BJAaxBmie. Bempb0 M T. M., MH MOKeMb Ha-
3BaTh ad libitum ,, GHITOBHIME OTHOIICHIEMB, PEryAHDYOMHMD Hpa-
BOMB“ HIH iKe ,(paKTOMD, ¢ KOTOPHMD NPABO CBA3HIBACTH 10DH-
auveckia nocxbieTBiA“, madm ,,PaKTOM’b, MPOH3BOXAMAMD UPaBa
" 00A32HHOCTH.

M31 BHmMe03HAUCHHEAr0 BHTEKAETH N0 3JAPEcy IocmojCcTBYIO-
meil Teopin yupexs B cMbumeHiu NMORATIH, BB Heyzaumolr mo-
OHTKB pasrpaEnYeHid MOHATIA NPABOOTHOWEHIA, Cb OJXHON cTO-
DOHH, 0pHJHYECKAro (pakTa—cb JAPYrof.

3. Ho, narbe, Takd Kakb rocnofcTBYOMad TeOpid CUATAETSH
BTy HOYZAUHYI (BerbacTBie TYMAHHOCTH (POPMYJBL KHTEICK0S
OTHOIIGHIG, pEryIHDyeMo¢ NPaBOMB) MONKTKY COBEPIOHHNMb



— 353 —

JCTAHOBACHIOMD PASAHYIA, NOHATIA, 0603HAYANMIA OXHO H TO He,
CUNTACTD DPA3THYHBIMH H ONEDPHDPYETD HMA Kakb DasTHYHBLIMM,
T0 0TCIOJA BO3HHKAIOTDH JaipHbilmie ypoILIMBHe ¢b JorAgeckoit
TOYKH 3DBHIA UPOAYKTH, HAPYLIEHIA OCHOBHOTO JOTHYECKaro 3a-
KOHA, 3aKOHA TOXKECTBA, H T. .

Takaa Joruyeckas aHOMATif, BD YACTHOCTH, KOPEHHTCA BB
rocmoficTBYOMEMb onpexbienin NOHATIA WPHIAYECKHXD (AKTOBD
B OTHOMEHIA OPUIHYECKAXD (AKTOBH KB MPABOOTHOMIEHIAMD.

ITo rocmozeTByiomeMy B033pBHIND, CYMEETBO IOPHTHICCKAXD
(aKTOBB COCTOHTD BB TOMbB, YTO OHH 00YCIOBIUBAIOTH BO3HHK-
HOBHIE H CYNECTBOBAHi® W0DHIHYECKHXD OTHOMEHIH, 9YTO OHH
,» IPOH3BOAATE “, ,,BH3HWBATH“ IOPHIHYECKd OTHOWEHIA H T. M.
IOpuaudeckili pakTds ABIAGTCA JOrHYCCKAMB prius 1A MPaBo-
OTHOWICHIA,, OHB JNONKEHD MOABHTHCA, OWTH HAAMIO 114 TOTO,
gro0H BO3HHKIO npasootHomenie. Ho BB 3ToMb 3akInvaercd
Jormyeckiii nonsens. Iloapienie A mpefmonaraeTs HaaHYHOCTH A;
A J0XKHO CymecTBOBaTh pambIme CBOETO BO3HHKHOBEHiA; J1d
mpou3BojcTBA A Heo(XoiuMo, YToOH cymecTBoBajio A, koropoe
H NpoH3BOIHTH A.

Takoe neabnoe cogep:kanie 3ak109aerca Bb hopmyrs ,npaso-
OTHOIIeHI® MNpeimoJaraeTs HAIHYHOCTH MpHAAYECKAro (akra“
(1, opurndeckiii paKTs OPOM3BOLHTH, 00yCIOBIMBAECTD OPABO-
oTHOmenie“) Berbjcrsie ToOro, YTO NPABOOTHOMERie, MO TroC-
mONCTBYIIeHl Teopis, B cymecTsh xbia M ecTb wpHIHYeCKii
$akTh, TAKd YTO0 BHXOAHTH, YTO OHO XA CBOETO BO3HAKHOBE-
Hif, KaKkb ycaoBie, mpeAmoiaraeTs CBOe CYMECTBOBaHIe, L0JKHO
BO3BHKHYTh paHblle €BOEr0 BO3HHKHOBEHiA.

Hanpuvbps, usus, 6paunoe cOXHTEICTBO BB TeueHie roja,
HecoMnbEHO ecTh (MO JpPeBHEMY DHMCKOMY OpaBYy) KHTeilcKoe
OTHONIEHie, DEryIHpOBAHHO® [PaBOMB, T. €. € FOCHOACTBYOMLEH
T04RA 3pbHiA — npasoormomenie. Ho usus Takke mecomubmHO
ecTh lopHAndeckiii (akTb, H BHXOZHTH, 4TO usus JOJKeHB GHTH
HAJHNO paHbIIe usus, KAakh YCAOBIe JAd COGCTBEHHAr0 To-
ABJeHid.

Hsnomenanxs coo6pamenifi 106TaTouno JAid TOro, 4To0H
NPH3HATH TOCHOJCTBYWMIYI0 Teopild NPABOOTHOMERIH HecoCcToA -
TeAbHO.

Ho n Bo3spbmie HA npaBoOTHOMEHI®, KaKh HA COUETAHIE
o0a3amEocTeli W npass, T. e. o6A3anHocTell BB CMHCIB coBpe-

3
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MeHHOH pHCOPYJEHIiE W NpaBb Bb cMHcIb ed ydeniil, me .
MOKETH OWTh NpPH3EAHO OPABHIBHBIMG M HPEICTABAACTD TAKKe
HAaHBHO-peatucTHiIecKoe Bo3sphuie; m60, Kakd BHJHO H3D JaJib-
whilmaro M3X0KemiA, COBPeMeHHHA Yuemls o00b 006A3aHHOCTAXD
B DpaBax® MMBIOTH TOKe HamMBHO-pealHCTHYECKIl XapakTeps
001a7210Th PA3HEMH HERMH CYMECTBOHHHMH MOPOKAMH.

§ 27.

YuyeHia coBpeMEHHbIXb IOPHCTOBL H MOPanucToBbL 0 npupoab o6a-
3aHHOCTEN.

»dT0 KacaeTcd MOCTAHOBKH YdYeHiA 00 00A32HHOCTAXD, TO
0CTaeTcA TOJbKO KOHCTATHPOBATb, UTO 3TO yUemie J0 CHXD HOPB,
CTpOro TroBopA, coBepmenno oteyTcrsyers. Kpowb mbkoTopuxD
o6mpxb (pasb Ha TeMy 0 TOMB, 4TO 00A3aHEOCTH €cTh Hac-
CHBHAA €TOPOHA TPABOOTHOMEHIS, W CBA3AHEHXD € HTHMD CIO-
pOBB, UTO 4eMy NpeJmecTBYeTh — OpaB0 A 00A3aHHOCTH HIH
Ha000poTH, M BO3MOKHO JH CYyIecTBOBaHIe o6azamHocTell 0esp
KODpeCcHOHJUPYOMUXDs HMB OpaBb, JATEPATypa HHYET0 He
naers“ (I'pmmws, Kypeo pumckaro npasa, T I, Bum 1,
erp. 116) ).

Kv atomy Moxmo npméaButh, 9to W Y (puI0cOHOBD H MO-
paimeToBd Yuemie 06D 00A3aHEOCTAXD HAXOXUTCA He BB JAY9-
meMb mnoaoxkenin. M wopmerw, u MopaimerH, ¥ (uiocops BB
o6iacta npakTHYeckoil ¢miocodin TOBOPATH HA KAKIOMB mAry
065 0043aHHOCTAXD; HO 4T0 Takoe 06A3aRHOCTh, HTOTH BOHPOCH
00HKHOBEHHO 00XOZHTCA C€Bb TAKOW OCTOPOKHOCTBIO, YTO H3B
NOJJeKAMUXD COUAHEHIH Heab3s W3BAEYb Jame W HPHOIH3HTENb-
HArO NpeiCTaBJeHIA O TOMB, KaKb aBTOPH MOHHMAIOTH OPHPOAY
TOr0, O YeMb OHH TOBOPATH; BHIHO TOJABKO, 9TO OHH HCXOIATH
M3 HauBHO-NPOEKIIOBHOM TOUKH, CMOTDATH HA 00A3aHHOCTD,
Kakb Ha HBYTO pealbHOE W HaXofdmeecd TaMb, KyjJa Hampa-
BIfIETCA NPOEKNiA 00A3aHHOCTel, HO KaKb OHU MOHHMATD MpH-
POAY STHXD DpeJCTABIAEMHX'D pealbHOcTed, He BHJIHO.

!) Bnpouens, Kakh BHHO H3D JadbHBHMIAro, Koe Kakis, XoTA H BeChMa
PBARiA ¥ CcKYAHBLIA, YKasaHigd OTHOCHTeIbHO INpPHPOAHI obasaHHOCTEl BB
0puiEYeckoft anTepaTryph MOEHO HaHTH.
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Jamp mo HekM0UeHi Yy HBKoTOPHXD ¢uioeodoBb, Mopa-
JUCTOBH W WpUCTOBD Berpbyaoresa 3ambuamia, Goxbe sAcmo xa-
paKTepusyON|iA MXD BO33PBHIA HA CYmECTBO 00A3aHHOCTH.

TaaBmoe comepikanie coorBbreTBemENXD 3ambyaniii duroco-
$O0Bs W MODATHCTOBD CBOJUTCA KD TOMY, 9T0 06A3AHHOCTH Hpen-
N0JaraeTh HATWYHOCTH HMIEDATHBA, BHcmaro Bexbuis, ofpa-
mawmaroc Kb BOAB pasyMBEAro Cyumecrsa, WIH HAIHYHOCTH
»JABYX'h BOXb“, OJHOH—TpeOynmpit gero-1u6o, Apyrod—uogdn-
HemHOM mIH nopunsApmefica mepsoli Boxb. Ilpn stoMb ofEE
(rraBEEMB 00pa3oMB MOPATHCTH) OTOKZECTBAATH 00A3AHHOCTH
¢b mojiexkamuyMs Bexbmiews '); xpyrie cb jaBremiems, ,OpH-
HY#J6HIOMD, HCXOJAUIEMD OTH NOJNeKAmel BHCMeHR BOAN HAH
Bcmaro Bexbmia (manp. mo mmbmi Kaunra ofasammoers ects
»108Y#eHIe Kb HEOXOTHO UpPHAAMAEMOf Iﬂ}.’lﬂ“); TPEThH €D
COCTOAHIOMD HECBOGOAHN, CBA3aHHOCTH, ,CBA3AHHOCTH HOPMOK“
(Gebundenbeit an die Norm) Toro, KB KoMy oGpameHno Bexbie;
YeTBEPTHE Cb CaMOK CBA3AHHOK BeabHieMb BoJel (HAmp., OO
mebaiD durocopa TIepbapra, ykaswBawmaro HA HEACHOCTh MO-
HATiA ofa3amEocTH, mocabgaedi ,cBoficTBeAD NPH3HAKD BOAH,
HaxolAmeiica moxs BHemuMD Berbmiemn“; . Sollen®, KomKeH-
CTBOBaHie, CBOJUTCA DasHHMH WEMENKAMH MODAJHCTAMA Kb
»Wollen“, kb coorbrerBennoit Boab); mateie ¢b camuvu 1BH-
CTBLAMHA, NPeLNHCHBAGMHMH HMIePaTHBAMH (BooOme BB (HIO-
copin u oTHEb cmbmenie ofa3amHocTell €b HXD OpeIMETAMH,
ABACTBIAMA—JOBOJBHO PAaCHpPOCTPAHEHHOS HAB.JCHie).

TaxoBo #e BB o0mems cojxep:kamie m 3ambyaniii WpHCTOBD
o npupork o6asaumocreli. Toxsko BB lopuamieckoii auteparyph
BeTpbuanTca Jo0aBieHid 0 TOMB, YT0 Ha cTOpoRb mOBexbBAI-
meil ,BOAM“ mpejmoiaraercd 0oJbmas CHIA, BIACTH 3ACTABHTH
NOAYUAATECA H T. J. HAM, CBEDXD TOT0, Yrpo3a NpAYHHEHIA
uspbeTHArO 34a HA CIyYall HeWcnolHemia W T. A. (ep. BHme
erp. 323) *). Coo6passo cb 9TUMB, TO ,UPHAYKACHIE, €b
KOTODHMD TOJXYACH OTOKASCTBAAITCA 00A3aHHOCTH, BD 3ambya-

') Cp. nanp., Kreibig, Werth-Theorie, 1902, crp. 26 («cononvuuom‘b
HOpWD, Bexbmifl w sampemeniii, nasniBaeTca BB rereponatayeckoll obxacTm
CONIaALHLIME 00A3aHHOCTANS).

*) Bopouews, mopo0HEIA ke 3aMbyanis BeTphyaoTes H Y MOpaJIHCTOB’I:,
ep. manp., Gizycki, Moralphilosophie, 2-te Auafl. S. 146: Pflichten sind
Handlungen (cp. Boume o cwburenin mopaamcranm oGssamHocTelt ¢m nBil-
creiamm), welche durch eine Strafe irgend welcher Art sanctionirt sind.
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BiXD 0OPBETOBD 00 06A32HHOCTAXD MOJIYYaeTh XapakTeps ¢u-
3WYECKAr0 NpHBYH/EHIA HIN NCHXHYECKAT0 NPRHYKICHIA, HCXO0-
Jamaro orp yrposw. Hbroropme, ycmarpmBaa mpmpopy o6a3aB-
RocTefi BooOme, BB TOMB YHCAB H HpaBCTBEHEWXB, BB NCHXH-
"eCKOMD TNpPUEYXJICBIM (BB peakmin obmecTBemBaro Mabmia m
CBA3AHHHXD Cb S5TAMD HEBHIOAAXD), AJA WOPHAHYECKHXD 00d-
3aBHOCTENl CUMTAIOTD CYMECTBEBRHMD NPHCOeJHHEHIC H (pH3HYe-
ckaro, Mexammueciaro npuayxgenia '). TH, kotopwe oToe-
CTBIAKTH 00433HHOCTH He Cb CAMHMB NPHHYHKICHIEMB, & Cb CO-
CTOABIeMB TOTO, KTO HAXOAHTCA NOAD JAbHCTBIeMD NMPUHYHIEHid,
XapaKkTepusylTsh HepBAKO NpPAaBOBHA 06A3aBHOCTH, Kakb ,Heol-
XOABMOCTb“ H3BBeTHArO HOBEJeHiA (BCABICTBie HATMUHOCTH (H-
3HYECKATO NPEAY:kEHIA HAM BO H3Ghkamie npambHenia yrposu *).

1) Cp. nanp. Hold v. Ferneck, Die Rechiswidrigkeit S. 80: Taxuws
obpasoM® obasamHOCTH (T, €. 00A3aHHOCTH BOOOIIE) €CTH COINiaJbHO-TICHXH-
"eckOe NpHHYEAeRie mocpexcreons yrposnt («Pflicht ist also socialpsychi-
scher Zwang durch Drohung»); Taus me S. 97: <npaBoBas 00A3aHHOCTE...
Aoxxua OnITp pascMaTpmBaeMa, Kakh BHEIIHee NPHAYRKACHIe, MOAYNHAIONEE
conpornpaaomuxca> (Rechtspflicht... als dusserer Zwang, der den Wider-
strebenden beugt, anzusehen). B®» oGzactm apyrEx®d upobieMh H pas-
cymaeHiif 5TOro aBTOpa NpPOBOANTCH, NOBHAHMOMY, HOAh BlifHieMb H3JO-
EeHHAr0o MHOW0 Bh «Lehre y. Einkommen» o MormBanmionsowm®s KB cTBim
npaBa H Heo0XOJHMOCTH COOTBBTCTBEHHATO ICHXOJOTHYECKAro WN3yYeHid,
TOYKa SpBHIA NCHXHYECKOHl NPHPOAHI H NCHXHYECKaro, MOTHBamionaaro yhi-
cTBif Ipaspa.

?) Coobpasno ¢b »THMD Bb HbMenkol auTepaTyph BechbMa YacTO BETPh-
YaeTcs XapaKTePHCTHRA NPABOBBIXE oOnsammocTelf, Kakp «Miissen», uro
03HAYaETh HEOOXOZAMOCTH, HEH30hEHOCTHL HBBBETHATO HMOBEJEHIs.

denoe u mocwbroBaTeabHOE NIpOBEieRie BOSSPHHELA Ha 00A3aHHOCTH, KAKD
Ha HeOoOX0AuMOCTh NOAYMHATHeH BO H30LxaHie ocymiecTBIEHiA yrposkl (X0TA
B 0esb onpexbieHis MOHATIA obasammHocrel), cp., Memay npoumms, y Illep-
menesrYa, «Onpexbiaenie momaTia 0 npasb» (aBTOP® NPOBOAWTL BoOOMIE BB
ocobenHo scHOl, oTueTanBoil B mocabpoBaTeanHoll hopMb rocnoACTBYIONIiA
Bh HOBOH IOpHCHpYAeHNin noxsb Brisniews yueniii Iepunra sTnueckis Bosspb-
uig). Taxs, no mubuino Illepmenesnua, J101H «00A3BIBAIOTCSA Kb BLIIOIHEHI10
HOpNB> BB cuay «darrmyeckolt saBmcmMmeocTH, Bb KOTODPOH HaXojaTes IHNa,
Eb KOTOPBIMNG 00panialoTesa HOPMBL... BBTH 00nsannocTa 0€8BH COOTBBTCTBYIO-
maro noBeXbHisn, cONPOBOXEAAEMAT0 yrposoio sia» (crp.23). «/[laa aums, He
NOAYHHEHHBIXD BOOOLIE AaHHO!l BEDXOBHOH BiacTH, HO HaXoxAMmEXCH (Pak,TH-
4ecKH IOxb AbficTBieMD ed crabl, BexbHis MMBIOTE 0043aTeIbHOE 8HAUCHIE —
A8 HHOCTPaHNEBD, NpebhIBalOMIXs BB Npexbiaxs faHHOH TepprTopin. [laa
A6k, NOAYHHEHHBIXH BooOmie XaHHOH BEpPXOBHOH BIacTH, HO HE HAXOAA~
mExcA NOADL AbiieTBiew® esi CHABLI, BeabHiA He MyMBIOTH 00A3aTelbHaro sHa-
ueHif,—AJA NOJAAHHBIX'G, YbBXaBIINXDL SarpaHENy H He NOAJEeRAIUNXD BbI-
Aaub. Taxmms oOpasows IOpHAHUECKis HOPMEI OOpaleHB! Kb TBMB E TOALKO
KB TBNDB, KoTOpble (JakTHYECKH HaXOJATCA NOXAD AblicTBiems cEIbl, jamomief
BOSMOEHOCTL BEPXOBHOH BJacTH HacTamBaTh Ha HCIIOJHEHIR es TpeboBamii
COBEPINeHHO TaKbh Xe, KaKb HPABCTBEHHBIA HODMBI HMBIOTH CHIY TOXBKO
Jas ThXD, KTO (haKTHUECKH UYYBCTBYeTh Ha cebb jfaBienie oOmiecTBenHAro
MBBHia ToH cpejpl, TAE OHD HAXORHTCA>.
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Berpbuaetea Takke M Y HPHCTORD OTOHKJIeCTBJIeHie 00:3aH-
Hocrell ¢b BoXedl Toro, Kb komy ofpamens Bexbmia. Taxs, mo
mubailo BupanEra, o6asaEHOCTD NpeiCcTaBAAeTH BOMIO I101YA-
HAOIAroCA 9y#Koil BOAb, npusHAKMATe COOTBBTCTBEHHYI HOPMY,
pexbuie, WIH , BHpaKeHie BOAM, [OpHEEMALmMEH OTH JIPYroro
mopmy“ ).

Berpbuaerca u oromjpecTsienie o6asanEOCTedl ¢b COOTBBT-
CTBEHHWMH XBHCTBIAMH, NOCTYNEKAMH W Y HOPHCTOBD ).

Kputnka npusejemHuXB, 1m0 Ooabliell 4acTH BCKOXB3b M
6ess BeAKaro 0GOCHOBAHIA BHCKA3WBAaeMHXb MEBHIE o mpuporh
o6s3ampocTelf, BH orabapHocTH, motpefoBana 0w Goabe wbera,
gbup 910 cooTBbTeTByeTs 3HAuemio 3tuxb Mbmii. Ilockoabky
OHH CBA3aHH € Teopiell HOPDMDB, Kakb ,Beabmiii“, ¢b mpemmo-

1) Bierling, Principienlehre, I. S. 171: wie letzterer (Rechtsanspruch)
der Ausdruck des in bestimmter Beziehung fiir einen Anderen norm-ge-
benden Willens, so ist die Rechtspflicht der Ausdruck des entsprechen-
den, d. h. in derselben bestimmten Beziehung norm-nehmenden Willens-.
Ilo moBoay oGasammocrelt BooOnie aBTOp: sambuaers: «Bo-mepBrIx® <001~
8aHHOCTB> MBICAMMA TOIBKO IO OTHOLIEHI0 Kb Wyxcow (BB TeKETB IOA-
YEePKHYTO), 1o Kpafinelt wBph BE HSBBCTHOME OTHOINEHIm, BoXb; @00 BesRan
00A3aHHOCTE HMBETH CBOHME COjep:RaHieMD R0dKeHCTBOBAHIe B OOMHADPHONS
CMEICTB, NMIEPATHBD, HOPMY... (b Apyro# cT@poHbl, TOYHO TaKkmke HECOMHBHHO
KB CYIECTBY Kamjoll o00A3aHHOCTH OTHOCHTCA CBOEOOpasHas CBASAHHOCTD
coorsbreTBenno Hopmoio (Gebundensein an die fragliche Norm), moxgum-
HeHie, NOKOPHOCTH cOOTBETeTBeHHOH Yymoit Boak».

Tarr kKaks aBTOpP®B INOAE CBOE HOHATIE NPUSHAHIA HOPME HOJBOAETH
He TOIbKO 300pOBOILHOE, HO U BHIHYEZEHHOE, <A00BITOE ¢HI0I0 NpPH3HAHIE»
(cp. Tams me, crp. 46), To ero mnomarie 0043aHHOCTH HEe WCKIIOYAETD H
«BBIpameHid COOTBBTCTBEHHOH BOIH» NOAL ABlcTBieM® Hacuiiz ¢b ZPYroH
CTOPOHBI, HO CYIIECTBEHHLIMD IPHSHAKOMD NPABOBBIXG 00f3aHHOCTel, Kakb
H npaBa BooOuie, yrpossl IpUMBHEHid ¢HABI X T. f. OHD HE CUUTAETH.

%) Mempy upounws, mo mubmiio Ppmuya (Kypes pumceraro mpasa, 7. I
B. I crp. 123 n el.): <KOHKpETHBIA KHSHEHHBIS OTHOINEHif, NOCKOIBRY OHH
HOAXOZATH HOXE aGeTpakTHHIE THIG, paspbmaomill mapbermaro poxa Abs-
TEILHOCTh, UMEHYIOTCA cybzex WMU NPABAMU; TH FKe KOHKPETHBIA OTHO-
HIeHis, NOCKOJILEY OHH NOJXOZATH NOAL abcTpakTHBIE THOB, NpEANNCHIBALO-
wiff wan BosOpammomiiii usBBCTHATO POAa XBATEALHOCTH, HMEHYHTCH 00s-
3aHHOCTAMH>. <Besakoe mH3HEHHOE OTHOLIEHIE BRIpamaeTcs Bh H3BBCTHOMD
AKTHBHOMD HIH NacCUBHONE NOBejcHIH 3aHHTEDECOBAHHBIXD JHLb BB IpH-
MBHEHIN Kb NOJIeRAIIEME 00BEKTaMb... O6YAEN'D IH MBI HA3BIBATH HX'B (RH3-
HEHHEIA OTHOIIEHIA) NpaBaMB HIN 00A3AHHOCTAMHE, OHH 0CTAIOTCA H BE TOME
I b APYLOM® cayyadh TBMB, YEND ObLIN,—KOHKDETHBIMH AHSHEHHBIMA OT-
HOLIEHIAME: M TYTH H TaMb MBI HMBeM® FBI0 ¢ H3BLCTHRIMH KOHKDETHBIMU
CYOBERTaMH, KOHKPETHBIME O0BEKTAMH, KOHKDETHHIME N0BejeHieMs NepPBLIXD
HO OTHOUIEHIH) KO BTOPBING>; cp. Tamb ®e erp. 127: <cooTBbreTByMOmIie
AKTBl BOSABHACTBif... WMEHYIOTCH HpaBaMH»; «MbI IOXH HEPBhLIMH (IPaBOMO-
9ifAMH) NOHEMaeMh KOHKDeTHBlE aKTHI HOJH30BAHIA, DPACHOPMAKEHif...» W T. &
erp. 129: «Jlus oGo3maueHin BXOAAIUXE BB COCTABH OTHOMIEHiH ZOXKEH-
CTBOBAHIA ARTORE BO3XBHCTBiA... MBI He pacnoiaraewb APYTHMD TEPMEHOMD,
EpOME TOro ke TepPMHHA <00A3aHHOCTH:, KOTODHIE, kaxe Mbl BHXbIE, 000-
SHAYaeTh H BCE OTHOHIEHIe JOIREHCTBOBAHIA BB IBIOMB>.




— 358 —

JOKEHIEMD »JIBYXb BOIB“ H T. [I. ‘H nazawTs Bwherh ¢b HTOI
Teopiel, KB HUMDL OTHOCHTCA J3J0KEHHOC BHIIE 0 Teopin
HopMb, Kakb Bexbmiil. HesaBmcumo orw pTOro, BehMb uMbp (Kaknh
H BooGme BebMB pascymieHiAMb QHI0COPOBD, MOPAINCTORD W
0pucTOBS 00h 00A3aHHOCTAXD) CBONCTBEHD MOPOKD, 3aKI0YAI0-
mificA Bb HE3HARIM NpOEKIiOHRON mpUpOAM o06A3aHHOCTEH M He-
kpuThueckoll B5pE BB cymectBoBamie ma cropords Thxb (mpea-
CTaBAAEMHXB) CYIECTBB, KOTODHIMD NpHOHEHBAWTCA 06A3aHHO-
CTH, Yero-To peaibHaro, umbomarocs Tams.

Beb omm, Be HAX0Xd4 HHYEro peaibHaro, cooTBBTCTRyHmAro
NPHIACHBAGMEMD 0643aHHOCTAMD, NIYTH CNacedis BH NPHHATIH
33 HCKOMOE JPYTHX® peaibnocTeil, Huuero obmaro cb 06f3aH-
HOCTAMHE He HMBIOMNAXD] 0BH CMBIHBANTD 06A32HHOCTH, IMOMIO0-
HAJbHESA NPOEKNiN, ¢b COBEPMEHHO NHOPOJHNMI (TeTEPOTCHHHIMH )
peaibHBIMA ABICHIAMH W MMBOTH mO3TOMY XapakTeph HaHBHO-
pearncTyeckix’s Teopiii. Bnoans ecrecrsennoe mocabictsie sToro
OCHOBHOTO HeTOpasymbmii M CHMITOMD €ro MNPeJICTaBIACTh TO
00CTOATEABCTBO, UTO pasHENe (HAOCO(PH, MOPAIUCTH H IOPHCTH
eMBIUBAOTD €b 00A3AHHOCTAMH BechbMa Das3JudHbIA MEMELY C€O-
Goro Bemm: 1) Bexbmia, 2) ncuxuyeckoe HAH (PUIUTLCKOS OpH-
nyxjenie, 3) cocrofnis TOro, KTO HAXOJuTCA NONH 1bileTBieMB
BexbHill, yrposs u T. M., 4) BOAO HTHXD CYOBEKTOBD, D) HXD
AbiicTRig (KOAJIEKIiA Beero TOro, 9ro MOkKHO OBIO YAOBHTH, KaK®b
peatbHoe, W cMbmaTh ¢b HAMD HeYJA0BHMOe—o0GA3aHHOCTH).

[loekoApEY TO pealbHOe, KOTOPOS EAEI00 H3B [0AIeKANAXE Teopii
HaiiieHo, OMBAeTH JaJeR0 He Be3ld H He Beeria NpH HAANYHOCTH 004-
3aHHOCTeH, 0 UeN, OcdB BCEro M3I0EeHHATO BHINe 0 upupert Hpas-
CTBeHHOCTH H NpaBa, NpejcTapldercd H3IANIHUMD [0ApodHO pacmpo-
cTpanatThed, HOLIe:KAULiA TEOPid, UpenoIaralmis BCerjaIHO0 HAJHY-
HOCTH NMOJIEAKAMAro pealbHaro, eTpajaloTh, CBepXd I0POKa abcoTwTHOM
J0XKHOCTH, NOPOKOMB Hphiradis. Memkjy upoumMs, y&e HpEHATiE BO
BHOMagie TOro, 4To cyOBeKTaMH 00f3apHOCTeH BB 00JacTH NpaBoBOil
I HpaBCTBeHHOi IpaBoBol HeHXMKN OnBalOTH GomecTsa, AyXW ycomn-
UIEXD B T. I., 110823210 Obl 1OJHEYI0 W NOPASHTEIBHYI0 HECOCTOATEdb-
HOETH BCBXD CYMECTBYIOINXD Teopili 00g3apA0ETEH, NPHHOPOBICHHEIXD
cieniadbHo Kb o0g3aHHOCTAND Aniefli m EMBHOMAXS XapakTeph ABHO
NpHIARMAXD TEOPIl 10 OTHONICHIM KD 00A3AHHOCTAMD ]A3HEIXD He-
yeropbueckaxs eymecTsb. Bupouems, m b Goxbe yskof, wacTHYHON
o0JaeT yexosByeckuxs 00s13aHHOCTEH, 9TH TeOpim Bece eme CTPAAlTH
GOPOKOMD IPHITaHiA; Mbl UPHOHCHBAEMD HA KamIOMB IDary cedb m
APYTHN'H JRJANG PasHbIA UDaBoBhiA 00433HHOCTH W HpH OTCYTCTBIH
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KagAX® 0K T0 HE Obl10 BeaBHid, yrposb ®H T. I., H He3aBHCHMO 0TD
TOT0, 3HAETH I 00M3aHHAEA 00T 3TOND, MMEETH AW OHB cO0TBETCTBEH-
HYI «BOJIO» (MER1Y MPOUNME, «BOAA» HBIfAeTCH NPEXONANAMD ICH-
XAYeCKAND ABICHieMB, a 00432HHOCTH—YbMB-TO LIATEABHEINE, CYIe-
CTBYOIAND HE TOALKO TOCA, KOTa 00A3aHHEIL 00D STOMB JyMaeTh
W 0pou.), H T. I

IlockoabRy aBTOPH MOAIeRAMMMNXD Teopiii oGgsammocTed 1A TOIO,
9T00Bl HAXOINTH CYHIECTBOBAHIE YTBED:KJAEMAro pealbHaro W Taws, rib
ero abre (mamp., seabmii m Tams, rib BB rbieTBATearHOCTH HBTH
noBedBBANIINXD, «IpH3EAHiA» aTOXP Belbrifi, mojummenis Boam-
T. I., TXB 3Toro BH ABHCTBATEABHOCTH HBETH), €b MOMOMBI0 PA3HBIXE
YMETBEHBEHIXD ONepaliil KOHCTPYHPYIOTH HAIMYHOCTH COOTBETCTBEHHBIND
mpejeTaBIgeNMbXD Beleld, nxs Teopiu uMboTE danTacTHYeckill, HauBHO-
KOHCTPYKTHBHBIE XaparTeps (Bsegemie § 2).

Tlockoapky ABKOTOpHE aBTOPH, He HAX0AA B 00JacTd M3BLETHHIXE
o0asaEHOCTER TOT0 pealbHAr0, BH YeNH OHH YCMATPHBATD CYIECTBO
o0s3aHHOCTA (HE YJaeTcA IOCTPOMTh HAHBHO-PEANHCTHYECKOH Teopim)
W HE CUNTAaf BO3MOKREBINGE BOCOOJHHTH MHOLIemamliii HeI0CTATOR® Cb
noMomsi0 eoorpbreTseHHol (amTacTHUecKol KoHCTPYEUinm (He yAaeTcs
H [0CTpOeHIe HAMBHO-KOHCTPYKTHBHOM. Teopim), He BEPATH BB eaMbid
o0sgsapHocTH, pbmalTcs OTPANATH STH 00A3AHHOCTH, — NOJIEHKAILid
yuenis nwBoOTH XapakTeph HAWBHO-HUTMANCTHYIECKHXB Teopiit (Bse-
Jenie § 2).

Taks, maop., Bnpamars, o0paTuBb BHHMaHie Ha To, yTo BE1b Ipa-
BOBBHIA 00f13aHHOCTH NPHOHCHIBAIOTCA HE TOIBEO B3DOCIBIMD H NEHXH-
geeE# HOPMAIHLHBINE JIOASMD, 110 aipecy KOTOPHIXD eMy (aBTopy), mo
ero MELHIO, yiacTes KOHCTPYHDOBATH HAINYHOCTH «OPH3HAHIA» NOJ-
JeRAMMEXE HOPMD B 00f3aHHOCTed, a, Hamp., H XBTAND, YMaIRIICH-
HEIMG (Hamp., MMYIIECcTBeHHEIe JOATH), @ TAKEKE PA3HBING, TAKD Ha3hl-
BaeMBIN'G, I0DHAHUECKAND INIAMD (€. HAEE), HAUD., RasHb, seMCTBAMD,
TOPOJaMB W Npod.,—-NpHobraeTs Kb TepORYECKONY CPEIeTBY OTpHIAHIA
c00TBBTCTBeHABIXD 00f3anHocTell BB (opwb. HpU3RAHIA WUXDB TOIBKO
«(pHETHBEBINA» W [OBOPHTH €000pa3H0 €b ATHME 0 «(HETHBHBIXD>,
<IOAY-(HETHBHBIXE> 1IPABOOTHOMEHIAXD H T. 1. (DOIY-(QUETHBHRIMH,
Halp., OKa3BIBAIOTCSA IPABOOTHOWIEHIA ME®IY TpamkiaHAMH H Ka3HOW,
TARD KaKDb KasHa He uwberTs coedl ocoloil Boam m T. 1.) Y).

Cofa e oTHOCHTES OTpUIAHie €O cTOPOHB HBEOTOPHIXDH IOPHCTOBD
NpaBoBEIXs 06s3aHHOCTEH MOHapXa W3B-33 HeNPAMBHAMOCTH Kb HEMY
wbph DpHHYEEHIA B T. 1. %).

B® BuLy Toro, uTo, EaKb BHAHO H3D H3I0KEHHATO, Bh Temepell-
Hell Hayrh He JOCTRIHYTO eme HAy4Hoe LOHATie o0g3amHocTed BO-
o0me, KaED BBICHIATO poja, 00HEMAKIMAr0 HDPABCTBEHHBIA H HPABOBHIA

) Bierling, masB. cou., erp. 172 r cx.

%) Cp. Takmke Bbmie erp. 356 npuyM.—orpunanie obasanHocrell moxran-
HBIX’B, IIOCKOABKY OHH HEJOCHTaEMBI XIf NpeicTaBuTeXeil rocyiapeTrenmoft
BAACTH.
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00A3aHHOCTH, CPABHATEALHO HE3HAYNTEABHBIMD HEJ0CTATEOME COBpE-
MEHHATO YUeHisi 005 00A3aHHOCTAXD SBIfETEHA TO 00CTOATEALCTBO:
1) uro BbTH Hayuwo@ Kiaccudmranim obdgsammocTed Boobme (Hamp.,
peInTiosnsls 00S32HHOCTH, ROHBEHIIOHAIBHEELA, cOOTEBTCTBYIOMiA «Hpa-
BaMB>, 00A3aHHOCTH CUMTAIOTCA 32 YTO-T0 CPOAHOE W OTAHYHOE OTBH
HPABCTBEHHEIX'S 1 IPABOBHIXD 00A3anHHOCTEN, K KaKOBOH RIaccHmEALiN
npEMBHANEL BO3DAKEHiA, IPABEICHHLA Bhme, ¢Tp. 253 U ¢J.) 2), HBTH
HAYYHArO onpexbieHia cnenmdnueckoil npEpoIEl, cHelAPHYECKAXD NpH-
sHakoBb (differentia specifica), oTangaommxs NpaBoBHIA 00A3aHHOCTH
0T HPABCTBEHHBIXD (0 HECOCTOATeAbHOCTH UDM3HAKA Yrpoas H HpH-
HY®Jenis ep. some § 19).

§ 28.

Yuenia coBpeMeHHbiXb WPHCTOBL 0 NpupoAt npaBb Bb CY6LEKTHB-
HOMDB CMbicab.

Me#zy Tbub Kakd npobiema o mnpuUporb ob6a3aEBOCTEH
00HMKEOBEHHO 06XOJHTCA MOTUaHieMB, mpeGiema o npupoxb npasb
Bb cYOBeKTHBHOMB eMuexb (mpaBonpuTA3amifi, mpaBoMouiil) BechMa
OREUBIGHEO ofcy®Jaercd BB Baykh npasa m cunTaercd, HADALY
¢b BONPOCOMB 0 cymecrBs npasa BooOme (T. e. HpaBa Bb 00%b-
eKTHBROMD CMbiCIB), mBTepecEbiimero, Bamabiimern w rpyaubii-
mei0 1po0.eMol0 HaykH 0 mpamb; oHA mopoiuaa o6mupEy®, OT-
YaCTH BEChbMA OCTDOYMHYK M TAYGOKOMBICACHHYIO, JAHTEPaTYpY,
HO TOXe ABAAeTCA [0 CAXD NOPH CHOPHHIMB BOTMPOCOMB, He-
pbmenron 1poGremoo.

Pasena npepnomenENd X0 CHXD NOPD DONWTEH ompeibie-
Hifi cymecTBa NpPaBb OPHHATO CBOAUTH KB IBYM'H OCHOBHHMD
B033pBHIAMB: KB TeODIH BOJIH, YUOHIAMD, YEMATPHBAOMIEMD CY-
MecTBO NPaBb BB BOAE, W Kb TeOpiH HHTEPECOBD, YUeHiAMD,
YCMATPHBAIOMEMD CYLIECTBO NPaBb BB HATepecaxb Jiojell, 0xpa-
BAEMBIXD NPaBOMD Bb O00BEKTHBHOMD CMHCTB.

1. Teopia Boam noxap3oBatach pBmMHTEIBHHMD IOCHOJCTBOMD
x0 Bropoil moioBEEN XIX BBKa W HAXOZUTH emEe W Temeph
MHOTO aBTODHTeTHHX> CTODOHEHKOBD, HO mpeoGiafaiomyi pois
Bh HOBOH I0PHCODYIERNiH HIPaeTh TeOpiA HHTEPECOBD.

@opmyas onpexbaenia npapois HpaBb ¢b TOUKH 3pbHIA Bo-
AeBOH TeopiH pa3nooGpasEH: NPaBO €cThb BOAA YACTHATO IHNA,
BO3BeJeHHAA BB OOmYKW BOJI;—YacTHAA BOAA, NPH3HABAEMAd
ofmel0 BOJEI0, HIH MPaBOMb BB OOBEKTHBHOMB CMEICHB;— co-
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puajaomasa ¢b olmeio BoAew (¢b NPaBOMb BB 06HEKTHBHOMD
cMbicah );—BoaA, BaibleEHaA TOCHOACTBOMD HaEB W3BBCTHEMD
00beKTOMD €O CTOPOHH NpaBa BB O00GBHEKTHBHOMD CMHeEAh;—Hu3-
pheTHOE ColepikaHie BOAM, O KOTODOMB MPaBONOPAAOKD B KOH-
KDeTHOMD caydal BHCKasHBaeTh, 910 OHO MOHeTh OHTH 0CY-
1IeCTBJEHO [0 OTHOMEBIK KO BCEMB APYrHMB BOAAME; BOAA, CO-
JepHkanie KOTODOil COCTaBifeTh HOPMA mpaBa, M T. 0. ).

2. IlpotuBn BoJeBoii Teopin BucTymuah- Iepmars ). Bos-
paiKeHia ero cocToATh BB cabaywmems:

a. ,Bora He ecTb Whap M ABMAYMAA CHAA NPaBB; NOAA-
Tie BOAR M BJIACTH HEe Bb COCTOARIN JO0CTABATH HAMDB NPAKTH-
ueckoe mommMadie npaBb“. Ob Toukm 3pbHIA BoJeBofl Teopim,
NpaBo ABideTcd ,apeHOH 114 JBHieHI H ynpamuenia BOIH,
BOJA €CTh OPram®, NyTeMb KOTOparo 4e10BBKD m0Ab3yeTcd CBOEMB
NpaBoMb, MOAb30BAHIC OPABOMB COCTOMTH BB TOMDB, 4YTO OHB
OMYMAeTs DajfocTh H OpeJecTh BAACTH, OMYIIAETH YIO0BIETBO-
pemie Bb TOMB, YTO OHD COBEPIIACTD AKTH BOJH, HanpaMEps,
YCTYOAeTh APYIOMy CBOe 0043aTelbCTBOHRO® HpPABO, B3aKJAJH-
BAa€TH CBOK Bellb § YTHMB IOKa3HWBAeTh, 4T0 OHB—CYOBERTD
BOJH“,

Ho, mowbmaa npaso BB Bo3BwmenHON cdepd Boam, aTa Te-
opia WrEOpupyerTh Goabe HacTOATeIbHHE H DeaJbEHe HHTEpECH
U pearbHoe 3nademie npaBa. He pagn ¢opmaipmaro rocmopcrsa
BOIA H YA0BOABCTBiSl COBEPIIATH BOJAEBHE aKTH JAKTeA JTIOLAMDB
npaBa, a DAl OCYMECTBICHIA H 3aMATH HXD DPEATbHHXD HH-
TepecoBs.

6. ,Ecam 6n Boaa Owaa nbasio mpasa, TO Kakof CMHCAD
uMbiu 6b DpaBa BH PYyKaXb JHILh, JIHMMEHHWXD BOXH (Lbreil,
yMainmennnxs) °). Omn O BOBce He MOTMH JOCTHTHYTH CBOEIH

1y Ilo mmbnivo Bupaunra (Principienl. L. 8. 161) npasonpurasanie (no
ero TepMHHOIOrim ofmee mMA 1is BEBXB IPaBbh) €CTh ¢MOryHas ObITH BbI-
pameHHO0 Bb HMOepaTnBHOL (opws Boas (:Rezamie, Begehren), cozepmamie
KOTOpOli COCTABIAETH HOPMY IpaBa, T. €. HOPMY, KOTOpas He TOJbKO Ha-
OpaBieHa ¢YOBEKTOMB BOAE Kb OFHOMY HIH HBCKOJIBRAMDB ADYTHND, HO TARKE
OJHOBDEMEHHO ITHMH JDYTHMH NpHSHAeTCd, Kakh IOjIemkamasd ¢b UXDB CTO-
POHBI HCIOJHEHIIO, APYTHMH CJIOBAMH, Kakb HXB 00A3aHHOCTD>.

?) Bs Tpersems Towb, §§ 60, 61, cBoero smamenmraro tpyia: Geist des
romischen Rechts.

%) OdmniareHoe npaBo HTHOPAPYETH AOTOBOPEI N HHBIA IOPHAHYECKIA
AbiteTBiA MaJOIBTHEXB W AYIIEBHO-0OJLHBIXD, He NPHSHAETH COOTBBTCTBEH-
HBIXb oOssamHocTef m npaps, Ilo TepumHozorim IOpEENpYAEHNiH, TOTOBOPLI
CYTh <BOJEH3bABIECHiA», ABACTBiN BOOOIe— «BoJdeBbHIe AKTHI». OTeI0fa Y Ipej-
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ubai—oukn Jaa exbowxs. Eeam Om mpasocmocoGmocts, cmo-
cobuocts mMBTH UpaBa, COBNAZAJIA CBH BOJXECHOCOGHOCTBIO, TO
KaKb Cb HTHAMB COTAacoBaTh TOTH (aKTh, 4T0 BCh H3BBCTHHA
OpaBa He TOABKO NPH3HAKTS H 3aMHIANTH TBICCHYI HeBpe-
AUMOCTD W KH3HD JBTell W cymacmelmuX’b, HO H NPH3HANTD
34 HAMH ¢b HO3HAYATEbHEMH H3MBHERIAMH TY ke cdepy cmo-
cO0HOCTH Kb MMYMECTBEHHWMD IPaBaMb, Kakb H 33 ¢HOCOGHHIMH
Kb BOACBHIMD akTamb ecyOnextamu. OTBBTSH, 6yATO 3aKO0HD mpH-
3HAETH BD HHXB OYIYIYId BOAecmoco6HOCTB, 3amHUAeTD 3apo-
AL BOJH, NpefcTaBafderd aakiii m3sopors. He rosopsa yike
0 ThXB cayuadxs, I Takoe mpeimoXomeHie €Beaoch GH mPOCTO
Kb (HEIIA, Kakb, BaOpuMBps, BB caydal KpeTHEH3Ma H He-
nsrbynmaro ymonombmarteabcTBa, NPHBEJEHHOe CcOOGpaskeHie o
Oy1ymems HRACTYILIGHIH BOJECHOCOOHOCTH ONpaBiHBAJl0 G6H passh
TOJABKO 32IIUTYy JAMYHOCTH, Kakb TakoBofi, HO He mpioGpbrenie
KOHKDETHNXD HMYIECTBOHEWXh UpaBb, Hamp., macxbiersa. Ca-
Moe 6oabmoe, MOAHO OHA0 GH JOOYCTHTbL OTCPOUKY mpioGpbre-
Hif O moABiemif Boxecmocobmoctn®. II'bao o6BAcEAeTca mpocto
¢b TOYKH 3pBHiA pealbHHXD morpedHocTell W MHTEPECOBD. ,TH
n0TpeOHOCTH, KOTOPHA HEPA3PHBHO CBA3AHB CDb KHBOTHOW HpH-
pofol dYexopbka, H YIOBJIETBODeHic KOTOPHXH BB 06e3neyenHof
¢opwh mpasa cocraBifeTs oXBY N3b nepBbimnxs whiaell Bebxn
CyOBEKTHBHHXD NPaBDb, STH HOTPEGHOCTH CBONHCTBERAH XBTAMB
-1l CyMacmeJWnMb He BD Memblefl cTemeHu, Kakb W BCEMB Ipy-
riMb, B TaKh Kakb OHH CAMH He BB COCTOAHIN 3a060THTHCA
00D mXDb YjioBIeTBOpeRiH, To ThMb Ooxbe 3To 3azaua roeyzap-
crea. Th afcrpakTEme cy0mekTH npaBa (BoaeBoit Teopin), cy-
1ecTBOBARAle KOHXD HAYAHAOTCA JHIIb CH MOMEHTA HACTYILIERid
¢noco0H0CTH MMBTH BOJI0, NOJIOKHMDB, TaKbh YAAYHO YCTPOGHH,
YT0 OHH He 00J1aJAITDH HKeAYIKOMb—ODraHOMbB, Yepesdb mocpe]-
CTBO KOTODAar0 :KHBHE JNOJH TpEXKZe BCEr0 NPHXOIATH Bb €O-
NPHKOCHOBeRIe C€b BEBMAMMD MipoMB, HO OHH H He CYTh IKH-

crapaTeXell ofEmiarnpofi lopmenpyAeHmin npejcraBleHie, YTO ¥ HOAIEEKA-
MAXH HHAHBEAOBL HETH «BoXm», <willenlose Personen», kakth BeIpamaeTes
Iepunars. Cpb nemxoiornyeckod Toukum 3pbHiA 2T0, KOHEYHO, HENPABHIBLHO.
Tarp Kakb n0 cBoeOOPA3HON «NCHXOAOTiH» WPHCOPYAEHLIH ¥ 9THXD cyObek-
TOBb HBTH BOJH, a OpaBO BoJeBolt Teopieit oTOEJecTBIAETCA CBH BOIEID, TO
If moaygaercs apryMenTh NPOTHBE Boieroil Teopim. Bupamarn obGesepemm-
BaeTh aTOTh APIyMEHTH HOCPEACTBOMD O0BABICHIA cOOTBBTCTBEHHBIX'D NPABD
(rarb ¥ o0a3aHHOCTell MAaJOXBTHAXD, TOXKe OTOKIECTBIGHHLIXD HMB Ch ¢BO-
7e10% HECYMIECTBYIOIMME, TOXbEO (ueTHBHEMA. Cp. Bhimre erp. 359.



— 363 —

Bue Jaoan“. Cb Toukw 3pbmia BoxeBoil Teopim , BB caydab uk-
Tefl M YMAJWMERAHXD HCTHHAHMD YNPABOMOYCHHNMB OHIB OH
AXh ONEKYyRB, BOO OHB pacmopakaeTed HMYMECTBOMB, €My Of-
HOMY JOCTaeTc TO MIealbHOe NAcAaxIenie, KOTOpoe MO Bo’e-
BOii TeOpim cocTaBiAfeTs BAL NpPABD: BHCOKOG HAcAaKjJeHie
NpeJIpAHAMATE BOJECBHE AKTH .

B. ,Eecan komeunas nbap mpasa 3akiouaercA BB Boxb, 1O
BCB JOTOBOPH, He 3akA0YalOmie BB ce6b HHYEro HeJ03BOJEH-
Haro H Ge3RpPaBCTBeRHAro, NOMKHH Onau ON uMBTb o0A3aTe’b-
Byl cmay... Craao Guth, JOroBOpH, KOTOPHIl BO3JaraerTds Kakoe-
au6o orpanuyenie Ha ogH0 JWuo G6e3p Manbitmiell moap3H JaA
JApyroro, Hamp., AOTOBOPD, 4T0OW KTO-HHGYIb HE NMPOLABAJD CBO-
ero yuacTka, He Opaica On 3a m3pbeTEnA 3aHaTia, OWIBL OH
BuoAEb xbiicTBHTeAEEMB. To 06¢TOATEILCTBO, YTO B3ABIIIN €
Apyroro Takoe obbmamie He More OW ykasaTh HM Maxbimaro
HHETepeca Jad ce6d BB cobawjenin xoropopa, He uMbio OW BH-
Kakoro 3mademia. MGo kb uemy Takoii marepecn? I[bap mpaBa
COCTOUTD BBAL BB TOCHOLCTBS BOAH, & TOCHOZCTBO HAXDB BOJEi
APYIOTO A OCYMECTBAA, ecin A UMBIO DPaBO OPUHYAHTH ero
Kb n3pbeTEEMD TBiCTBIAMD U BO3ZepkaniAMb, Bce paBHO EMBIOTDH
am 9TH TBilcTBiA W Bo3jepHaHiA Kako#-1100 MHTepech 1A MeRd
Han BETH: TO NYXOBHO® HACIaMJIeHie NPABOMB, KOTOPHMB J0-
BOABCTBYETCA BOXEBAaA TeOpiA, pagocTh MO MOBOLY BIACTH, KAKD
TAKOBOH, YI0BOALCTBIC MPOBOZHTb CBOK BOJIO, BE* 000MXB CIY-
yadxDs ofuHakoBo umbers Mbero“. Takoit ,BoxeBodi Qopma-
Ju3MB“ OHIB YYKID PUMCEOMY INpPaBY, KOTOPOe JOTOBOPH, BB
caygal oreyreTBid METEpeca, DpuH3HABAI0 HHYTORHHMH. ,I[paBa
CYIECTSYOTD He JJAd TOr0, YTOOW OCYMECTBATh WK aGeTpakT-
HOH ,,mpaBOBOH BOJM®, a X14 TOr0, YTOOH CAYHHUTH HATEPECAMD,
norpednocTaMb, nbaaMs o6opora.

Bwbero momaTia Boam AAs MOCTPOEHiA Teopiu mpasa Bb CYy0b-
GKTHBHOMB CMHCAB cabiyerd HEX0IUTh H3B NOBATIA HHTEPeca.
»,CyOBeRTHBHOE OpaBO COCTOMTH H3B IBYXH HIEMEHTOBD, H3D
5]eMEeHTOBD CyOcTaHNialbHAr0, MaTepialbHAr0, BB KOTOPOMD 3a-
K10YaeTeA OpaKTHYecKas nBab cy0beKTHBHAr0 mpaBa, a MMEHHO
N0Jb3H, BHIOIH, HPHONAH, KOoTOpad J0LKEA OHTb o0e3medeHa
NpaBoOMB, H H3% BJeMeHTa (hOPMAIBHATO, KOTODHWI OTHOCHTCH KB
yoomaryToii mbam kakb cpeicTBO, a HMEHHO H3B NPABOBOH 3a-
nmuTH, ncka. Ilepewil ectb f1po, BTOPOii— 0XpaEAKmMAA CKOpP-
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ayna. Ilepewii camp no ee6b aABidercA OCHOBaHieMb JNMb (ak-
THYECRAT0 COCTOARIA MOTB3H, MOAB30BAHIA, GaKTUUECKATO HHTEPEEA
(factisches Interesse) m Beerga Gess maapRbimuxb moCABICTBIMH
MOXeTh OHTh NDEKPALIeHB BCAKHMDB, KTO 3T0 ()AKTHUECKH MO-
¥KeTd ¢Lbaath. JTOTH XapakTepd CAyUafiHOCTH, HENPOYHOCTH ITOTO
COCTOAHIA TpekpamaeTcd JWMmb BCABICTBIE TOTO, YTO 3AKOHB
fepers ero mOAD CBOW 3amHUTY: MOAb30BAHIe HIH HAJLeKIA HA
TakoOBOe BeAbieTBie 3TOro xbaaTea o6e3medeHHBIMH, AbranTed
npasoms. Ilomarie mpaBa ocHOBHBaeTcs Ha Iopuimieckofi 06e3-
NeYEHHOCTH I0.1b30BaHifA, NPaBa CYTh OPUTUUCCKU SAULUULCH-
Hole uHmepecu .

»DBCAKoe NPaBo TpamIaHCKaro npaBa CYUECTBYeTH LI TOIO,
YTO0H J0CTABAATH 4eA0BBEYy H3BBCTHYW BHITOALY, 4TOGH YZOBIe-
TBOPATh €r0 MOTPeGHOCTH, ero mATepech, ero mbau... dra nbip
OTHOCHTCA KO BChMB npaBaMb, HMBeMb Jd MH XBI0 b HMY-
IECTBOHHBIMA WJIH JHYENMH @paBaMd; BcS OHH JOGKHH MEB
JOCTABIATE W3BBCTHYIO yeayry, H3BBETHYIO MOJB3Y, BHIIOLY, KAk
¢B000Ja, TAKh H COGCTBEHHOCTb, Kakb Opakbh, Takh H 0013a-
TeIbCTBEHHOE NpaBo—,BETH npaBa Ge3s 1Uhbadm m moab3bl, 6aaro
H DpaB0 He JONKHH NDOTHBOMOAAraTheA JADYI'd APYTY, OHH Ha-
X0fATeA BH HE0OX0JMMOH CBA3H APYIs ¢h ApyroMs (Ahrens)«...
Rakp 6 pasinygn HH ObIH Bb OTABJBHHXD CAYYAAXD NPaBa
H HHTEDECH, BO BCAKOMB ciydah EKampoe gomymenmoe in thesi
npaBo cogepXurs BHpamenie NPU3HAHHATO 3aKOHOJATENEMD Cb
TOYKH 3DBEIA ero BpeMeHH JXOCTOMHHMB N HYKIAONHMCA B
samuTh HATEpeca“.

»DBTOpOli MOMeATH mpaBa €cTh IPAaBOBAd 3amHATA —IpaBa
CYTh 3alMMAEMbe OPaBOMB HHTEDeCH, MPABO - €CTh NPaBOBAA
00e311696HAOCTh MOMB30BAHIA .

Wwba Bp BuIy rpampamckia npasa, aBTopb laxbe joGaB-
JfeTh eme TO MOJO¥KeHie, YTO YOPABOMOYCHHOMY CaMOMY BBb-
peBa 3alETa ero MATepeca, 4T0 OHH BB HTOMD OTHOIMEHIH He
3aBHCHTB OTH MHJIOCTH JDYTOr0, a MOEKETDH 3alUIAThCA 10 €00-
CTBOHHOH MHMLIATHBB, NyTemd HCEA, T. e. ofpamleHis Kb Ipak-
JAHCKOMY CYLY, 0043aHHOMY JOCTABHTh 6MY 3al[HTy ero mpasa.
Takumd 06pasoMb mpaBO MOKHO ONPeABAATH ,KAKD CAMO3AMATY
HHTepeca“.

Tarkb kakd mocabjmiii OYyRKTH OTHOCHTCA TOABKO KB TPak-
JAHCKOMY IpaBy, TO CTOpOHEHKH Teopiu Iepmmra mpm ompent-
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JGRiH TPaBa BB CYOBEKTHBHOMD CMHCIB BOOGIE €r0 YCTPaHANTS.
Ocraetea ofmee ompexbienie mpaBa: npaBo Bb CYGHeKTHBHOMB
cMHCTB ecTh 3aMUMEHBRIT 0PEIHYecKH (3AIANACMBI 06HeKTHB-
HHMB NPABOMB) HWHTEDECH.

Uro kacaercd ynpekoBd lepmara mo agpeey BoaeBod Teo-
pin H ocoGeHHOCTeil €ro Teopin HHTEPecoBs, To cabiyers 3a-
MBTHTD:

Iockoasky BBROTOpHE mpefcTaBiTend BOJeBOf Teopin mMbin
BB BUIY BHPa3nTh TO MOI0KeRie, 9To 1babl, 3a1adell cy(nex-
THBAHX'D TPaBb ABAAETCA J0CTABReHIe BOAB W HOBeJeRil Jio-
aeft mapberaodl cepy TOCHOLCTBA M GBOGOJL, TO OHM, KOHETHO,
umbin BB BHIY He 3a0aBy yOpakHenis BoAM WIN Ge3cMHCICH-
BHil DpoH3BOAB, A ,pasyMEY cBOGOLY“; HOLH CB0OOXOM, X03-
BOACHHOCTBI0 HJIH TOCHOACTBOMD BOJIM pasymbercd, KOHEUHO, He
cBoGoja xbiarb uTO yrogmo, Hamp., y6usaTh, rpabuth u T. L.,
a J03BOJIGHHOCTS WAH TOCHOACTBO BOIM ompeXbieHRaro cojep-
HKanid, BB onpelBieHHHXD Pa3yMHEHXE Hperbiaxb, yeTaHoBAfe-
MHXD 00BeKTHBHBMB npaBoMb. Ilogromy, Memxily npouumd, n
sambuania lepuara o joropopax®s He NMBOTH cephesHaro 3Ha-
genid.

IMockoabky ofHOCTOpORHE BHJABHTAZach HAes C€BOGOZH BB
cMpicTh 3ajayd M HJeala npaBa, T0 31xbch ynpekb BB (opma-
au3mB (KoTOpHiE TDPAAMMIOHHO MOBTOPHETCA ODPOTHBD TEOpil BOAHM
W CBOGOIH) COBEpIICHHO HeYMBCTeHb, a MOKHO JHIb TOBODHTH
EMeHHO 00D OJHOCTOPOHHOCTH, 00D O0JHOCTOPOHHEMD HIeAIN3ME,
0 TOMB, 9TO UPABO JOAKHO CAYKHTH OCYMECTBACHIO H HHBXD
HAH HHBXD O1ars, memean cBo0OJW, uT0 mpakTHyEbe mMBTL
Bb BHAY XKeAVIOKD H KapManb, Hemean cBobogy u T. X. Kaks
npennoyTenie XyI0ieCTBEHHAr0 NpOM3BEIeHiA, CHM(OHIH, npe-
Kpacmaro Buja H T. O. KyCKy KoaA0ach Heib3s HasBaTh ¢op-
MaJZU3MOMDB, TaKkh HeAb3d NPH3HATH YJAYHHMB YOPEKD BB (op-
Maiu3MB 1mpOTHBD TEOPIH BOMH H CBOGOLH.

Ho Boo6me pascymjemia o TONB, KakoBa 3ajaya H Ibab
cY0BEKTHBELHXD DpaBD,” He OTHOCATCA Kb TeopeTHyeckoll Temb
onpepbienia mowATiA NpaBa BB CY0BEKTHBHOMD cMucab, mpaBo-
DPHTA3AHIA.

" Ilockoabky IepmArs cymiecTBO BOAEBHX'> TEOPi TOAKYeTH
Bb CMHCIB NOJOKEHIA: BOJAA, HACJAXIEHIe aKTaMH BOJAH HJH
T. I ecThb Obib CYOBERTHBHHXD NPaBb,— OHB J0AKeHB ObID
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6b OTBEDTHYTH 9TH TeopiH NpOCTO YKasamieMb, 4YTO BONDOCH
Hlers o cymecrBb mparb, Kakb TAKOBHXB, a HE 0 TOMB, 114
KakuX® nbieli yexoBhyecKHXs npaBa YCTRHOBAAKTCA H T. I
Mexyy Thbus, OHD CHOOPHTH OPOTHBD NPHOHCAHHHXD HMB IDO-
THBEAKAMD B3LAAJ0BD Ha IBAb NpaRh H HA BTOH Ke MeTOX0-
Joruyeckn ommOoyHofi mourb, BB wactBocTH HAa mOYBb cmbBme-
HiA TeODeTHYecKOM M mpakTHYeckodl TOUKA 3pHEiA, CTPOHTD CBOKW
reopiio. Ilpm bToMB, pasBuBad cBOKW Teopiw ¢b ToukH 3phAia
»0BIH“ cyOBEKTHBANXD IpaBb, OHD HO Da3IHYaeTs fACHO, Bb
KakOMD CcMHCIB BHCTYnaers mHOHATIE ,OBAH“ BB ero Teopinm.
Phup mpers mo 0 3ajavaxb, KOTODHMD CYOBEKTHBHHA NpaBa,
no mMpbHI0 aBTOpa, AONKEH YAOBAETBODATH, TO O NpaKTHYe-
CKOMD pe3yabTaTh cymecTBOBamiA CYOBEKTHBHNWXD NpPaBb, TO 0
oBaeBEXD coofpameniaxp 3akomopaterefi. Urto BTHXB TOUEKD
spbeia me cabayers cubmuBate m uT0 Beh oEB HOAKEH OHTH
OTBEPTHYTH BB 001acTH TeOPeTHYOCKAro onpejybienid NPaBOBHXb
ABJeRilf, BHIHO y*Ke W3b coo0paikenifi, BHCKa3aHEHXD BHIIE MO
mOBOAY ompexbieHia mpaBa BB oGbekTHBEOMB cMmcab (§ 23) 7).

Ho" dopmyan onmpexbrenia mpasa B CY0OBOKTHBHOMB CMHCNB
¢b TOYkH 3DBHIA BOXH OOHKHOBOHHO ABAAIOTCA He BHpAkKEHIEMD
TOABKO B033pBHIA XD aBTOPOBD HAa NBJb mpab, H TEMD Me-
Bbe TBXB ¢TpaEHHXD B033pBHIA, 0 KOTOPHXD IoBOPATD lepHHISD,
a pbilicTBHTeIBENIMA (XOTA M HOYJAYHHMH, Kakh YBHAUMD HHKE)

') Ho meap3s He OTMBTHTEH, YTO COOTBBTCTBEHHBIA pascymjenia Iepunra
BBOJAATH BB ero Teopilo saBHOe npormeophuie. IlomsaTia: moan3oBamie, BbI-
rofa, HHTEpech, KOTOPEIE OHDB promiscue ynorpediseTs, BLICTABIAIOTCH ¥
HETO TO KakD ¢<CyOCTaHNif», «I1po» Hpapd (HaNp., Bh onpexrbieHin: smpasa
cyTh SaljuilaeMble NPaBOME HHTEpPEchl»), TO Kakb HbIb NPaRh HIA jake
HIpalTb BbH OXHOMDL H TOMH ke IoJomeHinm o0k poam: poab ubim ¥ poib
COCTABHOTO SIEMEHTa CaMAX® INpaBh (Hamp., Bb NOJOREHIH: «IpPaBo Bb
cy0OBLERTHBHOMD. CMBICXE COCTOHTH H3B JABYXDH SIEMEHTORD, H3H SIEMEHTA
cydcTanianbHAr0, Bh KOTOPOMD 3akKIOYaeTes NpakTAvecKad Ibib cyOber-
THBHArO NpaBa, & EMEHHO IOJb3bI, BHITOALI» B T. I.). Ho nbibio wero-nndyis
mMomeTh ObITh Ammb HBYTO OyAyliee N0 OTHOMEHIIO Kh HeMy, HBYTO He Cy-
mecTBYIOINEe, a JAINL NOAJIemamlee ZOCTHEEHIO; TakKb YTO OJHO H TO Ke Y
IepmBra sBafieTcA TO HAJAYHBIMNG BB Hpaph (EAKb €ro cocTapHas YacTh
AN «<MaTepiarbHOE» AAPO), TO JAAMb OYAYVIMEND 110 OTHONIEHi0 Kb IpaBy,
KaKb CPEJCTBY JIf JOCTIKEHIA 9Toro Oyaymaro. HescHoeTn m myTammIa
NOHATIH BOBHHKAIOTH Takie BCIBACTBiE TOr0, YTO CTOXb PASIMYHBIA MOHATI,
Kakh HHTEPech, NOIH30BaHie, 0Jaro W T. M. ¥ Hero ¢MEIIMBAIOTCH H yHO-
TpebasoTes ofHO BMBCTO APYroro (cp., Hamp., sawbuaHie enepselii», T. e.
cyOcTanniaibebli MOMEHTH INpaBa, ABIAETCSA OCHOBAHieNB AHIb (hakTAYe-
CKaro COCTOAHIA MOXL3BI, INOJL30BaHiA—(aETHYECRAro HHTepeca,—KOTOpOe
Beerga 0esw jaapHbHmEXD nocxbjcTBIE MomeTh OBITH HpeKpameHO BCH-
KEMB?)... Ho pbferie mam coctosnie moansoBamin m maTepecs (c¢arTHye-
criff WHTEpecH») COBEPUICHHO DasAHYHBIA HMOHATIA.
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omperbieHiAMA cymecTBa CY(BeKTHBHNXD NpaBb, Kakb TaKo-
BHX'D. :

IlpepcraButesn BOJEBOH Teopim ompeXBAAITE, HE3ABHCHMO
orp BXb B033pbHill Ha mbau npaBa m npaBb BB CYOBEKTHB-
HOM®B eMHCTB, caMo mpaBoMouie (a He mBIb ero, MOAB3Y H T. 1.),
KaKb 9YacTHYI BOXI0, KOTODad COBUajaerh ¢b obmiedl Boxei (co-
oTBBTCTBYeTh HODMaMDB 00BHEKTHBHATO IpaBa) H T. IL; TaKb 9YTO
OTpHIATe]bHNA H HpoEmYeckis 3ambuamia lepuara o Boxb, Kakp
nhan mpaBa, HUKAKOTO 3HAYeHids AMA KPATHKA BOJeBOH Teopin
cy0beKTABEAr0 mpaBa He AMBOTD W ed He ODPOBEPIANTD.

Cp gpyrofl cTOpOEH, H TeopiAd WHTEPECOBD COXPAHAELTH CBOG
3HAYeHIe TeOpiW CymeeTBA MpPaBb, IHOCKOIBKY MH OTGDOCHMB,
KaKbh HETOJHEl MaTepianb, pascysiemia lepuara o nbiaxs,
OPAaKTHYECKOMD 3HAUeRiH efc. OpaBOMOUIl M 0CTABOBHMCA HA
dopMynk: mpaBa cyTh 3amEmaeMse O0BEKTHBHEIMD MPABOMb
HETEpeCH, Kakb Ha ompefbieRiH OpaBoModiil, caMux® mo ce(b.
IIpaBo camo mo ce6b (a e whib ero) ecrb HATEDECDH, HATEDECH
0000aro poja, a MMeHHO 3amumaeMuil 00HEKTHBHEMDB NPABOMB.

Ho u BD Takomb BuHEB, 0CBOGOMIEHHOMB OTH UYHINXD
mpo6aeMB H 3aTeMBAIEXTD BONPOCH cooGpameniil, Kakb Teopid
BOJIH, TaKD H TeOpif HMATEpecOBh JOKAH OHTh OTBEPIHYTH H
OPATOMB 0 0o0muMDB 114 o0BHXB coofpakeHiAMB, Takb Kakb
OB mpefCcTaBIANTS OJHODOZHHA HefopasyMbBmid, 3akI0OYANTDH
BB cefb omHOpoHNA ommGkm ').

') Boxs m mHTEpech ¢b HayuHO-TICHXoXormueckoff Toukm 3pbHiA, Ko-
HEYHO, NPHHIHNiaIbHO PasINyEbld ABIeHid. Ho mpmMBHATE HAyYHO-ICHXO-'
JoTHYeCKie KPHTEPiH Kb BHIDAKEHIAMD B NOHATIAND coBpeMenHof ropmempy-
AeHNim, ROTOpasd BooGmie ¢® mcmxodoriefr HesnakoMa, He mNpExofATeA. T
CMYTHBIA W He COOTBBTCTBYIONA NPHPOALE BOAH BP ICHXOJIOTHYECKOMD
eMBICXE TpejcTaBIeHis O «BOXB>, ROTOPBIA HrpaloTh 0OJBUIYI0O POIb BB €O-
BPeMeHHOH IOpHCNpYAEHNIN, ¥ COOTBETCTBEHHBIA NpeicTaBIeHis 00% <HHTe-
pecax®» KakOro-in0o OTYETIAMBATO H fACHATO DasimYia Memxy co00i0 He sa-
RAKYAI0OTH M HEepBAKO NpUMBHAIOTCA IODHCTAMH OJHO BMBCTO APYroro, Kakb
paBHosHauam(ia. Mexay npounmb, BHPINETE, OTOZAECTBIMIONIR IpaBa €b
BOXEI0 YIPaBOMOYEHHBIXD, POTORD HASHLIBATH HXB H HHETepecamn. Tarb, 1o
IOBOJYy OTHONIEHiA MOpaRhk Kb HHTEpecaMdb OHB 3aMbyaeTh (Ha3B. COY.
erp. 167): <Ilpago (mpaBompmTsAsanie) mpejcTaBIAeTh He TAKOR <HHTEPECH?,
Kb KOTOpDOMY O(BeKTHBHOE IPABO TOJbRO IPHXOAHTE CO CBOLIO BALIHTOIN,
a Taroff mATepech, KOTOpEIfi Mors IO cBoell mpmpoxb cxbIaThes NIPABOMD
# (arTHYECKH c¢XBJalci OPaBOMB». Keam, HECMOTPA Ha TAKYI0 HEACHOCTH
ICHXOJOTHYECKAX'D NpefcTaBIeHiff, BL YacTHOCTH HA OTCYTCTBie fCHArO H
OTYETINBAT0 CO3HAHIA PasINyid BOIM W HHTEPECOBD, NOABIEHie Teopim mH-
TEpecoBh NPOHBBEIO <DPEBOJIONi» H COCTABHIO <3MOXY» Bh IOPHCHPYACHIIN,
EaKh BEINKOE OTKpPLITie, TO 9T0 00BACHAeTCA TBMB, YTO HpepcTaBIeHic
<HHTepech» CBAZAHO ¢b IpeicTaBIeHieM® 0¢000# «IPaRTHUHOCTH», «peATn-
CTHYHOCTH> H T. K.

Teopia npasa m rocyg., T. IL 4
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Qro Kakb BoAA, Takb W HATEpecH CYTh UYKIHA, TOCTOPOH-
RiA J14 CymeECTBA NpPaBa BB CYGHOKTUBHOMB CMHCIB ABJeHid,
HO TPYXHO KamAOMY lopucry y6hzmroca (¢ Touku 3pbmia pam-
HHXB M IOBATIH COBPEMEHHOH HpPHCHpPYLOHIIH, 6e3b MOAb30BA-
Hifl MONOMKEHIAMH NCHXOJNOTHYOCKOA TEOpIH MpaBa), NPeIIOKABD
ce6b, Hamp., Takie BONPOCH:

a. IlpekpamaioTcs 1M mpaBa, Hamp., HPaBO COGCTBEHHOCTH,
npaBa IBrefl mo OTHOmMeHi® Kb DOJETEAAMB, MYy¥a @O OTHO-
memio kb *emb W o6parHo  T. m., BeabicTBie Toro, 4TO Ha
cropors yOpaBOMOUEHHAr0 NpeKpamaeTcd ,,MATEPOCH, 3aHHTe-
pecoBaHHOCT BB HmpaBs mMaW ,BOAA“ IMOJB30BATHCA COOTBBT-
CTBEHHHM> NPABOMB, HIH Jake NOABIAETCA HHTODPECDH, HANMPAB-
JeBEHH Ha NpeKpamemie JTHXD NpaBbh, MOABIAETCA KeJamie,
MOXeTh OWTh, HaUpA#EHHAA BOXA NDPEKPATAT, CYMeECTBOBAHIO
3THX'> NpaBb? Beakill wpucrs, He 3afymMHBadAch, OTBBTHTS 0TpH-
narexpHo. KFeth Takid mpaBa, KOTOPHMH CYGBEKTH HXD BO-
ofme HO MOXETH DACHOPAXKATHCA, TAKh 9YTO H IPEKPATHTb HXB
OB HO MONKOTH IPH BCOMB CBOGMD KeJaHIM H 3aHHTEDECOBAH-
HOCTH BB Opekpamenid. OTs HEKOTODHXB JPYTHXD OpPaBb MOKHO
0cBOGOJATLCA JAMB NPH H3BECTHHXD HCKJANYHTOIBHHXD YCI0-
BiAXB, HAOD., OTH HpPABbh MYiKa HJIH KeHH MOKHO OCBOGOLHTHCA
JHMb IPH HANAYHOCTH OCOGHXD OCHOBaHif JJIA pasBoja; NpH
OTCYTCTBIM 3THX'> OCHOBAHi# HHKaKodl HHTepech BB MNpeKpame-
HIH HTHXH [PaBb, HHKAKiA CTapaHid W XJONOTH HE MOMOTYTD.
Ho u Bb Thx® cIyuasxs, KOIja 3amATepecoBaHHHH BB HpeKpa-
IeRiH CBOEr0 mpaBa CYGBEKTH MOXKETH CBOGONHO HMB pacmops-
XaThed, A4 NpeKpameHid mpaBa OOHKHOBOHRO Tpefyerca Co-
BepmeRie pasEHXD NbiicTBill, mogYach coGANAEHIE CIOKHHXD
H TATOCTAHXD (popMaibHOCTe (COCTaBieHI® MHCHMEHBAT0 aKTa,
BHeCERie NpeKpalleHid NpaBa BB N03eMEABHNS, AIOTOYRHSA KHHTH
B T. n.). OfEAMB C10BOMD, HOCOMEBHHO CB WODPHIMYECKOH TOYKM
3pbHid, 9T0O HamuE npaBa MOTYTH NDOJOMKATECA H HepBIKO
MPOAOMKAKTCA BONDEKH Hamedl BOAS W HAMEMB HHTEDECAMB, &
BO BCAKOMB cIy9al OpH OTCYTCTBiM ¢b Hamell CTOPOHH COOT-
BBTCTBYOMAro cOXepXamild NpaBa WHTEpPecAa HAM HANDABICHiA
BOXH.

b. SIBagercs am HeOGXOXHMHMB YCA0BiOMB Jaa npioGphre-
HiA mpaBa HETepech mpioG6phramaro BH TOMB, YTO6H CIBAATH-
¢4 YOpaBOMOYCHHWMD, HJIH BOAA OpioGpheTh TaHANA HPABOMOYif?
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Oraogp Bbrs. Eeth Macca cayyaes, 0GMHPHNSA KaTeropiu emo-
co6osb mpio6pBremia npaBb, KoTopwA w00 mnpEpoxB cBoeH Bo-
OA0MAKTh U HATAAJHO JOKA3HBAKWTD BO3MOKHOCTH NMpioGpbrenis
npaBa He TOABKO 6e3h COOTBBTCTBEHHOH BOAM 1 HATOpeca, HO
Jaxe Bompekd mmb. Cwoja, mamp., otHoeaTcs TH caydam mpi-
oOphTenia mpaBb, KOTOPHE COCTOATH BD BO3HHKHOBOHIH M3BeT-
HATO TpaBa JAA Hach Bexbjcrsie ABACTBIA CEIBD TPHPOLH, He
cuopasagomeiica o mamefi Borb u matepech. Hamp., coGersen-
HEKD 3eMan mpioOpbraeTs npaBo co6CTBEHHOCTH HA Da3HHe MpoO-
AYKTH OOYBH, BH TOMDb 9Yucrb W ®a Takie, mOABNeBie KOHXD
A4 HETO BeCbMA HEMHTOPECHO W HexkeaaTeabHO, HAMD., BPEIHHA
JAAA TMOJE3BHXD DacTeHifi WA CKOTA, WAH ONACHHA JIA JOJeH
pacTemif, ANOBHTHEe IDHON H ATOJH, NADA3NTHHA pacTemid, cop-
HHA TPaBH, IJEBEIH; eMY NPHHALICKATH NPABO COOCTBEHHOCTH
Ha Oypeaomb, THIOMA BaJCKHHKH, XBOPOCTH, X0TA OH OHD HE
TOABKO He OH.ID 3aMHTEDECOBAHD BB HANMYHOCTH ITHXD Mpei-
MeTOBB, HO Jake #elarb 6n Mxb ckophAmaro mcye3HOBeHIA.
ITo Thbu® DpaBaMb, KOTOPHA OPH3HAWTH NpPABO COGCTBEHEOCTH
Ha JM9b, HAXOAAMYWCA Ba Y4acTkB, COGCTBOHRHKD 3eMJIH Hpi-
o0pbraers npaBo co6CTBeHHOCTH HA 3aUNEBD H IPYrAXD AHKAXD
HKABOTHHX'D, NPHOB&KAaBMEXD BB ero rbch WIH C€afb, XOTA 3TO,
MOKETD OHTb, BOCHMA HexeJaTeNbHHE JIAA HEro NpeIMeTH co-
creennocTd. llponcxoxamisa Beabrcersie TBficTBiA BYAKAHAYIECKHXD
MAH HeNTYHHYCCKWX> CHID NDHDPAIIEHIA Kb YYAaCTKy (HOABREHie
0CTpOBZ, yBeAMYEHie YJacTka BCABICTBIe NPHMOA 3eMJIAHKXD
YacTANb W T. 1., mpiofphremie mpaBa co6cTREHHOCTH BeBICTBIe
avulsio, alluvio, insula nata etc.) xbaawTes npegMeToMDB CO6CTBOH-
HOCTH XO03fMHA YYacTKa, XOTdA, MOKeTH OWTh, Takoe mpio6pB-
Tenie mpaBa COGCTBEHHOCTH JJAf HETO BOBCE HOKEIATOALHO
(sanp., BeabjcrBie mOEATHNXB coobpaemiil) u T. X. Eers, pa-
xbe, nbaug kateropim cayuaeb npio6pbremiai mpaBs BexBI-
cTBie CoOWTIH, mpomcmeNmAX® BB AHNS IPYFHXD Jofefi, Hesa-
BHCHAMO HE TOJBKO OTH KeJaHifi B mHTEpPecoBd mpioGpbrawmaro,
HO W OTH BOXH, eXamifi 3THXD ApyrExs amns. Cwoja, mamp.,
oraocHTCA mpio6phrenie HacrbECTBeHHNXD NpaBb HAH NPaBD Ha
o6esneuenie, meHCiH, CTPAXOBYW CcymMy ® T. JA. Beabicrsie
cMepTH jgpyroro amna. Ho oco6emHo HariaffgHoe W HHETepecHOe
CBHIBTE/BCTBO LOPOTHBD BOJEBOH TeODiH H TEOpIH HHTEPECOBD
COZepKaTh TB mpaBa, KOTOPHA (KAKb, HAND., XpeBHEe DPHMCKOe

4*
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mpaBo) 3HAWTD MRCTETYTH NPHBYARTEAbHATO RacabpoBamia (sui
et necessarii heredes puMckaro DpaBa); BB cuaAy ero BbkoTo-
PHMB JAHNAMD TDOTHBD XD BOAH H HHTEDECOBD HABA3WBAETCA
COBOKYDHOCTh NPaBD H 06#3aBEOCTell (JOATOBB) yMEpmAro, Takb
9To mnpiofpbrenie HacabacTBa MOXKETH 03BAYATH JJAA HEXD HMY-
IeCTBEHHOE pasopenie, W3GBrBYThH KOTOpParo OHH HE MOTYTD,
n6o orpegemie OTH HacAbJCTBEHHAT0 OpaBa JAd HAXB He J0-
nyckaercd. Ho W mo ApyrEMb mpaBaMb, KOTOPHA HTOTO CTPO-
raro HWECTHTYTa He 3HAIOTH M JONYCKAKTD OTpedeHie 0Tb Hacahi-
CTBA, BECHMA BO3MOKHO H cAydaeTcd OKOHYATeJAbHOe mpioGpbre-
Hie KomIJexca Hacd. mpasb H BMberd ¢b ThMB  o6asammocrefi
IPOTHBD BOAM H ¥eJXaHiA, 10 ONJIOIIHOCTH, Beabxersie HecoOmio-
denia uspbeTENXD (opMaibmocrelr u T. X. [Jarbe, eeth He Mano
eayyaeb npiobphrenia mpasb BeabacTBie pacmopAenia ApyraXb
JENh, He COpAaBIAABMEXcA O Hamel BoaB M HAmMMXB METEpe-
caxb. Hanpumbps, mo mbkOTODHMD mnpaBamb, 0COGEeHEO Npo-
IIeJmaro BpeMEEH, OpaBa My¥a HJIH JeHH, Kakb MH YOOMA-
HYJH BHIIE, HABASWBAJNHCH HekeJAlIMMB H BOBCE He 3aMHTE-
pecoBaBEEMD BB HXD npiofpbremin, Takd 9ro mpioGphrenie
5THX> NpaBh HE Pash CONPOBOKAANOCH IJAYeMDb M PHIABiEMB
Ban jame caMoyGificrBoms. Bb mpmBejenHOMB Bume (cTp. 348)
npumbph Jerata, pacmopaiemid BB 3apbmaniu BB MOAB3Y JHHA,
HAXOJANaroes 3a OKeaHOMb, Jerarapiii mpio6pBraers mpaso,
HE3aBHCHMO OTH CBOefl BOAM H Helamld; HaOpHMEDD, ecad ame-
DHKAEHIly, He 3HAWIIEMY PYCCKATO A3HKA M HO HEJIAKIIEMY YIATD-
A TPeYecKOMy, OTKa3a®d BB 3apbmasin yYeOHHKD IPEYECKAro
A3HKA, BAOHCAHEWH [O-DYCCKH, BAM cTapHa Tygad, ThMb He
menbe Jeratapili mploOpBraeTs npaBo HA JeraTh, He TOABKO
Ipd NOJHOMD OTCYTCTBIH 3aHATEPECOBAHHOCTH BB 9TOMB mpanh,
HO Jamke He 3HadA O ero BO3EHKHOBEHIM (OPHCTAMM H T. . IpH-
DHCHBaeTca eMy cooTBbTcTBeEHO® mpaBo). Janbe, W Takia mpa-
Ba, KOTODHA 0OHKHOBeRHO NpioGpbraiTed myTeMb COOTBETCTBEH-
HAT0 ,BHpamemids BoAR“ upio6pbramaro, Bce-TakH d9acTo
ignorantibus et nolentibus quaeruntur (mpioGpbraioTca He3aBHCHMO
0T 3HAHIA M KeJamia) BB ToMb caydab, ecam omm mpio6ph-
TAKTCA 44 HACh HAMEMDH UpefcraButeleMb (cp. Bmme § 8).
Toxoxnmb, 00HKROBeHHO, MH J0GPOBOABLHO JaeMb MOIHOMOUIE HA
Dpejcrapienie Hach BB WDPHIHYECKHXD JIBIaxb, HO €CTh H Npef-
CTaBHTEIBCTBO DDHHYJHTeJAbHOE, HaBA3aHHOE, HAIDEMBDH, BB
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¢Iy9a’s pacTouMTeNBCTBA MOKOTH OHTH DACTOYATEN0 HPOTHBH
ero BOIH Ha3HAYGHD OMGKYHDB, KOTopu# ® mpioSpBraers paa
OIPKaeMaro mpaBa, MOZYach HE CODPABIAACH O TOMDB, IKENAETH
XE T0TH OpioGpheTh JaHHO® mpaBO, 3aMATEPECOBAHD JH OHB BB
npioGphrenin.

Koxxekniio 10xa3aTe1scTBD BO3MOKHOCTH U HATHIHOCTH NPABH,
JHIeHANXD cy0cTpaTa, cocToAmaro BB BOXB HIM mETepech, wim
OPOTHBHHXD BOXS H HETEpecy ympaBOMOIGHHArO, MOHHO ObuI0
66t ad libitum yBeaMuuTb; HO W UPHBEIEHANXD BmOAHE XocTa-
TOYEO IAA 000CHOBAHIA HOJOKOHIA:

06% Teopim, Kakbh Teopid BOJH, TAKb H TEOpIA HATEPBCOBD,
BHJATH CYMECTBO OPaBb Bb TOMB, 9T0 HE TOABKO HE COCTa-
BAAeTH CYMECTBA MXD, HO Jake HO BCOILA CONDOBOKIACTH MO-
cxbrEia (MOPOK® MNpHraHid).

Cp Jpyroit cropoHH, He TPYAHO YOBiutheAd BB TOMB, UTO
PALOMD Cb HOKETATOABHNMA H HOHATODECHHMH IIA YOPABOMO-
YeHHATO NPABAMH, HA pPALYy ¢b HpaBaMu (e3b ,BOIH® W ,WATe-
peca“, MOTyTb CymECTBOBATh: YacTHAA BOIA, ,,NPH3HAHAAA
ADYCEMH HIH ,,006mel Boxed“, K03BOJGHRAA HAM TOCIOJCTBYIO-
mad HAa OCHOBAHIA OOBEKTHBHAT0 MPABA BOAA, HAM ,3AMMUANAE-
MHA 00BEKTHBHNMB NPaBOMb HHTEPECH” — 063h HATHIHOCTH
mpaea.

Hanpumbps, mo thwb opHOiaIbEEMD OpaBaMb, KOTOPHA
3Ba0TH pafcrBo, pa6h ABIfeTcA BOOOMP Oe3MPABHEMD CyIIe-
crBoMs. Ho ecxm crarh Ha Touky 3pbmia Teopim Boum HaH
TeOpiH HATEDECOBD, OXPAHAGMHXD O0HLOKTHBHHMDB [PABOMB, TO.
OKa:eTCA, HAUNpOTHBB, 910 DalH HMBIOTH MHOKECTBO NDABD.
Hurepecs pa6a BB TOMB, 9TOOH ero He yOHBAIH, HE OTPABIATH,
9T06H HE JOMATH €My DyKb H HOI'b, YTOOH ero He orpatumid
Bb OyTH (ecAd TOCOONHHB OTHYCTAAD €r0 Kb DOLCTBOHHAKAMB
HIE JaIb TOPTOBO® MOpydYeHie), UTOGH eMy OPOH3BOABHO He Npe-
OATCTBOBAJA BXaTh WIM HATH 00 YAHOB, ero HATepech HJIH
#eJaHie, YTOGH TOproBems, MpOJABMIA eMy BB myra chherane
OpHOACH H B3ABMIf JeEbrd, KBHCTBUTEABHO IAID KYILIGHHHIH
TOBADPD...—BBIb MOAB3YOTCA ,,3aMUTON 00BHEKTHBHATO [DaBA“.
Pa36oii, orpaiemie myTemecTBEHHEHKOBD, KDPaka H T. J. 3a0pe-
MAKnTCA UDPaBOMB W mpecrbayioTcd H Bb ToMb caydab, ecid
pasfoilamk®> wim rpabutens Hamarb Ha paba. O0BeKTHBHO® HMpa-
BO JOCTABIASTH TIocmofeTBo BoxB paba Bxars Oe3npenATcTBERHO
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Bb COCHIRIH TOpOXb, OXpaEAeTD €ro HATEDECH BB COXPaHEHIH
B3ATar0 Ha JOPOTY WAH Bb TOAYYeBiH KyNAEHHAT0 Bb OYTH
NpOBiaHTa, a MexAy TBMD HuUKAKofi I0PHCTD H3B 3TOT0 He 3a-
KJA0YATH, 9T0 BB JamHoMDd npumBpbh xbio Hpers o mnpaBax®
pa6a. Tako BHBOAD couln OH epechbld M NPHBEPKEHNH BOJAe-
BOHl TEODil HAM TeOpDiH HHTEPECOBh, HECMOTDA Ha CBOE Teope-
THYeCKOe B033pBmie Ha cymecTBo cy6nekrHBEaro mpaBa. Omm
O pa3bACEMAM, 9TO BH npHBefenHoMB npEMBpE gbao miers
YacTbi0 0 NPaBaxX’h TrOCHOJREA Paba, JacTbO O NpPaBAaXb TIoCy-
napersa. I'ocymaperso mmbers npuTAsamie Ha TO, YTO0H BB
uperbiaxs ero TeppuTOpin He NPOHCXOJHAM Tpale:rs H PasboH,
9To6H Beh BO3JEDPKHBANACH OTH ITHXD NOCTYOnKOBD. I'ocmofnad
pa6a mmbers npurasamie Ha TO, YToOH ero paly He HaBOCHAH
mo00eBh, THIGCHHX'D MOBpemJemii ® T. 1., TOYHO TaED ¥e
Kakb OH'B MOXeT® Tpe60oBaTh OTB BCAKAro, YTO6H He MYYRIH
HIE Be YOmBaau ero koma, co6axy. Beabgersie porosopa, 3a-
KAI0YeEHAr0 pa6oMd Cb NPOJABLOOMB CHBECTHHXD NPHIACOBD,
rocnojEHs paba npio6pbraeTd NpuTA3aBie HA TO, YTOOH TOpPro-
Bel’>s BHIaIh paly NpOJaHHWA DpOBIaHTH H T. 1.

WBrepecu wan Boaa jybrelt 0XpamHAIOTCA W OTPAKAANTCH BB
BOCHMA 3HAMTEJbHON cTememM BexbicTBie TOro, 9T0 HXB POAHM-
TelAMb NpPHEALIEXATH PasHNdA mpaBa M, 06paTHO, PasHHE HATe-
pecu popmTexedl o6esmedens TBMA HOpMaMH DpaBa, H3B KOTO-
PHXB BHTeKAOTH> 0OpaBa ‘He 1AA HAXB, a JAd uXb Xbreil;
MHOTIC WHTEDECH TOPOJCKHXD KHTeAed HJIH UJIGHOBD CeAbCKaro
o0nmecTBa 0XpaBANTCA OOLEETHBHHMD ODaBOMB TBMB NyTeMD,
YTO TOPOAYy HAH CEAbCKOMY O0OMeCTBY NPHHANIEKATH W3BBCTHHA
mpasa H T. 1.

Pagoms ¢» koixekuiedl npumbpors npass Gesh HAAHIHOCTH
€00TBBTCTBERHOR BOAH MAH HHTepeca HXD CYOBOKTA MOXBO
YCTPOATH KOAAEKLi0 NpAMBPOBD ,TOCHOXCTBA BOJIH“, ., 0XDaBH
MHTEDECOBD H T. 1. Ge3h HAINYHOCTH NpaBa Ba cTOpoHB TOrO
cy0bexTa, HETEpECD BAM BOAA KOTOparo Ge3mpenmaTCTBEHHO 0CY-
MEcTBAAETCA HAa OCHOBAHIM HOPMD O00BEKTHBHATO MpaBa.

HlpaBra, lepmers, mwba BB BHLY TIPaKJAHCKIA, YACTHHA
npaBa, J0o0aBafers TO ycAopie, HeoGXOEEMOe, N0 ero MEBHID,
JAd TOHATIA TPAXJAHCKAr0 MODABOMOYiA, YT0 YOPaBOMOYCHHHH
MOXETD BSalEmATheA (OPEXBABHTh Bh TPAKIAHCKIH CYLB HCKD)
no co6crBennofi waMniaTEBS. TakmMb 06pasoMB W3 €ro MOBA-
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Tid NpaBa HEKANYANTCA T cIy9alm 0XpaHAeMaro 06LEKTHBEHMB
OpaBOMD HHTEpeca, KOIAA CyOBEKTy 3T0r0 HHTepeca He WpH-
HafJemATh mpaBo Hcka. Ho BBejenmie momatia meka (Kakd mpu-
TA33HIA Ha J0CTaBJeHie CyJeOHOA 3aUIETH CO CTOPOHH TOCYAAD-
cTBa) BB ompexbiemie mpaBa He MOrA0 OH moModYb ABAY Hake
Bb TOMB ciydad, ecan ON Bedkoe NpaBo BB caydab ero ma-
pylleHis MNOPOKAAI0 AiA YODABOMOYEHHATO NPABO HCKA; HGO
moaygaemoe TakuMb o0pasomd onpexbiemie aBaserca definitio
per idem. CopammBaercss, 9TO Takoe NpaBo, NpPABONPHTA3AHIE
(6yxers am 3T0 mpaBO Ha moaydYemie 10 p. WIE NpaBo Ha 3a-
mATy H 7. A),—a lepnars orebuaers, uT0 mpaBo (X) ecTb
TaKkoil 0XPaHAGMHA NPABOMB HATEPeCH, CYGLEKTH KoTOparo HMbers
npaBo (X) Ha CyAeGHyW HIM HHYyK 3amuty ‘).

Ilpexnxymuxs coo6pakenifi JOCTATOYHO AAfA ODpOBEpKEHIA
Teopid BoAM ® Teopiu uETepecoBs. Ho, BB BHAY TOTO, 4TO BB
COBPEMEHHOA 0PHCOPYEHIiH, HO3aBHCHMO OTH HpPOCJEMH O NpH-
poad mpaBb BB Cy0OBEKTHBHOMB CMHEIB nm HXD onpexbieniu,
npusHaeTcA HeCOMBBHHOR HCTHROE M NOBTOpAETCA HA KamIOMB
ATy moXOKeHie, 4To BCH mpaBa ycTaHOBAAKTCA Bb HATEPECAXD
ThXD JMOG, KOTODHMD OHH JAaKTCA, YTO OHH YCTAHOBAAKWTCA
pajH HETEPecOBD, AAA OXPaHH HHTEPECOBD MOLAOKAMHXD JHIB
H T. 0., HIH YTO CMHCID M 3HAYeHie NPaBb COCTOHTD BD J0-
CTABJIEHIH BHIOXb, BB YA0BAETBOPERIM MoTpeGHOCTEll, HATEpECOBD
XD, KOTODHMD OBH OpPHHAJNJIERKATH H T. I.,—CcIbiyers oT-
MBTHTB, 9T0O H 9TH NOJOKeHIA, OTIHYENA OTH ompexbaenia mo-
BATIA DpaBh, omm6ouRH. MexkIy npoyEMB BHmME HAMB NpH-
maoch BMBTH 1BA0 ¢b mpaBaMu caysxeGHON W comiarbHOl BJAACTH
(ep. Bume crp. 200 W ¢1.). ITH NpaBa — 0COGeHHO ACHHA H
NOpa3HTeAbEN S HATOCTDALIA HECOCTOATEAbHOCTH Te3ncors lepuAra
H ero MKOAN OTHOCHTeAbHO ,0BAR“ (BH pasBHXD, cMbmmBae-
MHXB JDPyI'B ¢b Apyromt lepuarom> u ero mocxbjoBaTesdmu,
CMHCIAXB) OPaBh BB CYOhEKTHBHOMB CMHEAB. OTH mpasa, Hamp.,
npaBa ONEKYHCKONM BJACTH N0 OTHOMERIM Kb NOJONEYHHMS,

!) K» ToMy ®e OLiBAOTH Takid rpamjiaHcKid Opapa, Bh ciayiab HApY-
IIeHis KOTOPHIXB A1 cybbherrTa HapylIeHHATO OpaBa He BOSHNKAeTh IpaBa
Bcka (manpEMBps, obligationes naturales pmMeraro m WEEIXB OPaBh, BOOOIE
upasa m3hk T. H. leges imperfectae, ©. e. Hopus Gesp camkmim). Co zpyroR
€TOPOHBI, OBIBAIOTH TaKid IpaBa MCKAa, IpaBa OpecIbloBaHiA HAPYIIATENd,
KOTOpHIA BOSHOEAOTH Bh JHNB cy0mexTa, MpaBo KoTOparo He 0bII0 Hapy-
mieso (EanpEMBph, act. populares pEMcEaro mpasa).
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ApaBa HACTABHUEOBB, BOCHHTATe.eli, TAPEKTOPOBE YIEOHHXD 3a-
BeIeHI MO OTHOMEHIM Kb MOJBIACTHNMD M NPOY. H MPOY. ,CY-
MECTBYWTHh BD HHTEpPeCaxXb“ OTHILb HE OMEKYHOBD M JAPYTHXB
cy0beKTOBD WIpPaBbh 5TOTO DOJA, a Bb HHTEPECAXD 00A3AHHHXD.
Togmo Tak® #e pasHNA mPaBa, NpeloCTABAAEMHSA NoBBPeHENMD
Bh IhIaxs, ynpaBAfoONUMb, OPHKA3IAKAMD W NPOYHMD JHIAMB,
COCTOAMAMD BB YaCTHHX'h HIA NYOIUYHHXD UPeROpiATiAXD H
YUpeiKIeHiAX's, KaKb CPEACTBO JIA.HCIOJIHEHIA XD CIY:KeOHHNXD
(YBEDIA, CYmECTBYIOTh He JAA WHTEPECOBD TBXDB, KOMY OHH
npefocTaBafAlTCA. YHe H3B ITHX'D OPHMEPOBD (KOTOpHE MOKHO
6mn0 6N YMHOKHTh) BHIHO, YTO XO01A4iA B033pHHIA HA OTHO-
menie OpaBh Kb WETepecaMb N0 MeHbmefi Mbph—npurawomia
yuenis.

Ho u ormocutesbno t5XD npaBb, HAUD., OGHKHOBEHHNXD
npapb COGCTBEHHOCTH, JEHEKHHXH NPHTA3aHIl ® T. M., mpei-
CTaBJeHle 0 KOTODHXD JeXHTH BB OCHOBamiM YyueHiii Iepmara u
ero MKOJAH, BechbMa HAWBHO M HOBEPXHOCTHO XyMaTh, 6yATO OHH
(T. e. cOOTBBTCTBeHANSA HMIEDATUBHO-ATTPHOYTHBHHA HAPOJHHA
yObsienia | T. 1.) pa3BHBAKNTCA Pajd MHTEDECOBb THXD HIH
ApyrExs cy6bektoss. IIpaBo, Kaks ® HPABCTBEHHOCTH, Hpe-
CTaBIANTS OPOLYKTH 6e3c03HATENbHO-YIAYHATO CONAIBHATO HPH-
cmoco6aenia Ko 6iary W mpomsbrami 06mECTB® H JYXOBHO-
KYJBTYPHOMY BOCHHTaHI0 deaosbyectBa. VI jaa mommMaHia co-
IialbHAr0 CMHCIA TAKAXD WIH HMHBXD NPaBb, HAmp., NPaBb
C00CTBeHROCTH, JO0JTOBHXD, HACIBICTBHHHXD NMpPaBb, cAbBLyeTs
uMBTh BB BELY He KapMaHH TAKAX'h HIH HENXD COOCTBEHHHWKOBD,
KPeTuTOpOBs, HACTBIHHKOBD, a HApOXHOE X03AilcTBO H HAPOLHYIO
KYABTYDY, W HaZ0 W3yYaTh (YHKIIM WOJNEKAMHEXD MPABOBHXD
BHCTUTYTOBD BB MOJIOKAMHEXD BOIMKAXD H CIOKHHNXD OpPo-
neccaXb. XoOTA H BechbMa ,,IPAKTHYRAA“, HO MOBEPXHOCTHAS,
Bh 00JACTH HMYIIECTBEHHHXD NPaBbh YacTHO-X03AHCTBeHHAA,
Togka 3pbEia lepmEra m ero mkoANM JoMKHA OHTH 3aMBHEBA
HAPOJHO-X034MCTBEHAO) W HADOIHO-KYIABTYPHOK TOUKOKW 3ph-
g 1).

PascmorpbrEHA BHmeE Teopiw mpPaBh BB CYGHEKTHBHOMD
CMHCIS Be HCYEPUNBAITH, BOPOYeMb, BCEX'H MONHTOKD oOmpe-
XbaeHlA OPHPOAN OpPaBb.

) Cp. woe couw. Lehre v. Einkommen, II, Anhang.



Taks, mpeie Becero, oTh Teopiu, BHAAMeH CYMECTBO MPaBD
Bb Boxb, cabayers oramyarh Takis ompexbiemia mpHpOIH mpaBa
Bb CYOBOKTHBHOMB CMHCIB, KOTODHA YCMATPUBAWTH €ro Cylle-
CTBO BO ,BlacTH BoaE“ uaA ,rocmofetBs Bomm“ (Willens-
macht, Willensherrschaft) auna sagd APyrHMH JHOAMA BIH HALH
JAOaMA § BENAMU, HJM OPOCTO BO BJACTH, TOCHOACTBS aHNa
Halb JDYTHMH JHOAMH HIM HAID JWUOAMH H JIDYTAMA 00DHeK-
TaMH.

O6HKHOBeHHO 3THX'H Y9YeHil He Da3NIMIA0TD OTH Pa3CMO-
TpBEANXD BHMe A CcyMBMABATG HXD BB OJAY TPyOOny OOTH
mMeHeMd Boxeoii Teopin. Ho sro mempasmabmo. MGo emmcrn
9THX'h JUeHI COCTONTH BB OTOKIECTBIGHIA IpaBa BB CYOBEK-
THBHOMB CMHCIB He C¢b BoJew cy0bekTa mpasa, & ¢b 0COGHMD
6JaronpiATHNMSB NOJIOMKEHIOMD €ro, COCTOAMAMD BB TOMDB, UTO
0HD MOEKOTH [0 KeJIAHIO OCYMECTBHTH TAKYl0 HIH HHYIO CBOIO
»BONO“, TOGHTBCA OCYIIECTBJAGHIA CBOMXD kelamii ').

Taxors e cMmeAD mpumucHBaeMaro obukHoBeHHO Ierexmw,
Kakb pOJOHAYAIBHAKY, HO cymecrBoBaBmaro Yxe o I'erexd
yueHi o mpaBb BB CYOBEKTHBHOMB CMHCAS KakD IpEHEANTeKA-
mefi cy0bexTy cBoGoxh (rhitcTBoBaTH BB HANDAaBIEHIH COJEPKa-
Hifi CcBOEr0 mpasa) 2).

Omperbaenia mpaBh Kakb cBOGOIW, ., BEBmMHEH CeBOGOIH,
IPeN0CTaBICHHON HHIMBHLY ,BO3MOKHOCTH ABicTBOBATH® , ,,ChepH
€BOGOJH“, ,,061acTH cBoGogHON xbATexpHOCTH® WM T. N. OHIH
BechMa pacmpocTpames BB mepoii monomab XIX croxbria
Bb 9N0XYy TOCOOJCTBA JIAGEDAIBHHXD HJEH.

PapauMb 006pa3oMb OTH Teopim, OTOXIECTBIANMEd Npasa
Ch SAMUIICHELMH MHTEDECAMH, KaKh TaKOBHMH, CcIBEyers or-
XM9ATH Y9eHif, YCMATPHBAONA CYMECTBO MPaBal Bb 0C0G0MB

") Oro cubmenie oblersaercs TEMB, YTO CAMH IpejcTaBHTeIHm BoxeBok
Teopim HepBAEO OTOMRIECTBIATEH NpPaBa TO €b :BOALID>, TO ¢b «LOCHOA-
CTBOMD BOJIH», KaKbh ecIH Obl 910 OblI0 oxHO m To :ke. Hamp., Gierke,
Deutsches Privatrecht, I, § 27, yemarpwBaeTh cymecTBO INpaBa TO BB
¢BOXB>», TO BB <FOCIOACTBE BOJM>.

) Onpexbrenia mpaBa, Kak® CBOOOABI, BeTpbuawrca m y Goxbe paH-
Bnxt nucatexeft. Hamp., mo yuemiio I'o60eca: iuris nomen nihil alind
significatur quam libertas, quam quisque habet facultatibus naturalibus
secundum rectam rationem utendi (cB0DOZa MOXB30BAHIA €CTECTBEHHBIMHA
€I0COOHOCTAME COTIACHO DasyMy).

ITo I'erexro mpaBo ecTh <IBHCTBHTEILHOCTHL CBODOJHOME BOIM> HIEH «CBO-
6opa, xar®s mped («Dasein des freien Willens... somit Giberhaupt die Frei-
heit als ldees).
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N0J10KeRIH HHJABHIA, COCTOAMEMD BB ,BOIMOMKHOCTH®, ,00e3-
NEYeHHOCTH“ OCYMeCTBACHIA HHTepeca, HJIA BO ,BIACTA, ,TOC-
nofeTsb“, ,rocmoicTBh BoaE“, mpejocTaBIeHHON AWLY JA4 OCY-
MECTBACHIA €A HATEPeCOBH, W T. I.

IMonomenia nocabpearo TROmA mpercTaBAfTH HanGoxbe pac-
NpOCTPaHeHHHA Temeph onpepbienia mpasd BB Cy(BHEKTHBHOMD
cuucab. Ilpn wews OGHEBOBEHRO YKasHBACTCA HA BAXKHYO 3a-
cayry lepmera, BHACHHBMAro ,,QopMaiH3MDB“ mupemHell BoxeBOH
TEOPIH M CBA3h TPaBa Cb WHTEPECAMH, HO Cb OrOBOPKOW, 9YTO
MOMEHTD BIACTH HIH BOJEBOH BJACTH BCe-TAKA NPHCYIIS OPABY,
Takb 9T0 cIbayerh KOMOHEHDOBATH NPEKHII BOJIEBYH TeOpilo
¢b Teopiell HHTEPECOB® H ONpeLBAATH DPaBO, KaKD BIACTb,
pef0CTARIGREYI0 AAA OCYMECTBJICHIA HHTEpeca H T. M. '),

Beb npusepenHns Teopim: rocmogcTBA BOAH, ¢BOGOIH, BAA-
CTH, OpPeIOCTABACHHON JAA OCYMieCTBAeHIA MATepeca M T. O.—
N0 CYIeCTBY OAHODOAHN H MOTYTh OHWTb 00BeIHEeBL BDL OAHY
ofmywo, TpeTbl0, Ipymny Teopii mpaBa, HOAL HMEHeMD Teopif
BJIACTH, TOCOONCTBA HAHM T. 1.

Beb omb mexofaTh W3B TOTO, 4TO MpH3BHAHIie 32 M3BBCTHHMD
JHIOMD €O CTOPORH ,00:6KTHBHArO IpaBa“, coO CTOPOHH ,NPaBO-
nopaika‘“ (IpH 4eMb, KOHEYHO, TOCHOJCTBYOTH NpEACTABIEHID
opuiaabHATO WPaBa, MOMEON MCHOJHATEILHOA BAACTH H CHIH,
oxpamsiomei mpasa B T. 1.), H3BECTHATO mMpaBa C03XaeTh (aK-

') Cp. mamp., Jellinek, System der subjektiven offentlichen Rechte,
2-e Aufl. 1905, erp. 43 m ca. Ero onpexbaenie raacars: ¢CyGnekTmBHOE
1paBo ecTh NPH3HAHHOE H 3ANANIAeMOe NPABONOPAXKOMB FOCIOXCTBO Yeldo-
phueckodl BoJH, HanmpaBIeHnoe Ha H3BBcTHOe 0Jaro WAH HHTEpech»; Pe-
rexscoepreps, Obuwee yaenie o npash § 6 (Pandekten I § 14), onpexbasers
npaBa Kakb «IDHIHAHAbIE NPABOMB W 3alWINEHEBIE WMB KPYTH HHTEpPEcOBD
¥ BlacTH:; no ompexbieniio Meprexs, IOp. sun. § 159, «cyOrexrmBHO®
npaBo, TaKh &e Kakb I OGBEKTHBHOE, ecTh cuia (BIacth, Macht), a aMenno
BIACTh, KOTOpAs jJaeTed pagn H3BBCTHRIX'B, NPEANOIATaeMBIX> 00HLEKTHB-
HBING NPaBOMDB, UHMEPECO6s W ¢b HHME, Bh KavecTRB OpYAif yJoBIETBOpe-
uis, coobpasoBanas. Ilo Bapony, Cmerema pmMckaro rpamkjaHck. IpaBa
1§ 16 (Pandekten § 16), npaBo BB CyGBERTHBHOMD CMBICHE €CTh <IOCHOACTBO
(Herrschaft), nmpmmagzexamiee onpexbienHomy JIumy (mam HBCKOJIbKAMB JH-
Ha¥b) Hayb ONpepbleHHBEIND HPEAMETONH: JXIA IBIN YIOBIETBOpeHiA ero
HHTEPECORD ¢000pasHo ¢b npepnncaniaum mpasa». Ilo Kopkymosy, Jexnim
§29, <lopmimyeckad HODMa NDHEAAETD JENY HOBYH CHXY, YBEIHYHBAETH €ro
MOrylleeTBO Bb OCYIIeCTBIEHIN ¢BOHXD HMHTEepecoBb. Takoe npAMOe H moJo-
AETEIbHOE BIifHIe I0PUANYECKAXH> HOPWH, BbIpamamouieeci BB DACIIHpeHIH
¢arTHueckoli BOBMOKHOCTH OCYIIeCTBIeHiA MHTepeca, 00ycIOBIeHHOR ycTa-
HOBIEHieMb COOTBBTCTBYMIOmell 00ASAHHOCTH, MBI H HaghlBaeMDb Cy(HeKTHB-
HBIND IPaBOMB Han npaBomouien®. Mlim, kopode, npaBomMouie ecTh BOSMOX-
HOCTH OCYIIEeCTBIEHis HHTepeca, 00ycioBIeHHad cOOTERETcTBYIomell ropmim-
yecKOR 0043aHHOCTHIO?.
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THYECKH JIA ITOr0 Juna ocoGemmo GaarompiaTHOe M oGe3neyecH-
HO¢ MOJOKeHie BB 06JACTH OCYMECTBAEHIA COOTBETCTBERHHXD
WHTEPECOBD ero, Kelamii W T. 1., JOCTaBIAGTh oMY (akTH-
YeCKyw BAACTb, TOCHOJCTBO IO OTHOMEHID Kb JPyTHMB Tpak-
JaHaMb WIH Kb KakoMy-au0o mpeiMeTy, Bamp., IpeJMeTy IpaBa
cobcrenocrn. W ¢b 3TAMB (aKTHUECKHMD De3yapTaToMB XBi-
CTBIA TPaBa 3TH TEODIH OTORIECTBAAITH CAMHSA NPaABA.

Ipa toms cabayers umbTs BB BELY, YTO TO (hAKTHUECKOE
n0J0Kenie ,BIacTH®, , MOTymecrBa“, ,TOCHOACTBA“, ,,cBOGOAH “
W T. I, KOTOPO® NpEANOJATaeTcs DA3CMATPHBAGMHMHA TEODIAMH,
Jaleko He Bceria cymectByers Bb KbAcreurersmocrn. (IIpm
YeMb MH, €000pasH0 o0meMy orpaEMYeHil Hameil KpHTHKA JaH~
HEMH, H3BBCTHHIMH COBpeMeHHOH H0DHCODYAERNiH H NPH3HAHHHMH
€10, OCTaBIAeMB BB CTOPORE Takid ABAeHiA, Kakb MHTYHTHBHO®
NPaBO KIH HEOpH3HABaeMoe, HJH Jaike mpecabiyemoe, HAYAJIb-
CTBOMD BB I0CYAapeTBS NO3MTHBHOE NpPaBO Bh HAMeEMD CMHCITB,
WIH, Hamp., npaBa J0jeH—caAabHXB CymMECTBh—N0 OTHOME-
Hi0 Kb MOTYHIECTBEHHHMD CYmeCTBAMB—G0KeCTBAMD H OPOY.).
Taks, »b 06aacTn UPU3HABAEGMHXD KODPHCTAMH NDABAMH MEKLY-
HADOAHHXD NPaBh CAA0NXB W MAIWXB TOCYAAPCTBD 10 OTHO-
IIERI0 KD MOTYIECTBEHHHMD JEpXKABaMb, O0COOGHHO eCIH MO-
crbAmiA CKA0HEN Kb HONDaHi0 IABHAr0 HpaBa crafaro NpoTHB-
HHKA, Hanp., Kb u3BBCTHOMY MeKAYHAPOLHOMY rpaleixy H 3a-
XBaTy, 0 ,BJACTH BOAH®, ,TOCHOXCTBE“ W T. I. CEPHE3HO TO-
BODHTH HeJb3S; a, HAOPOTHBD, NPHXOAUTCA 00HEKTHBHO KOHCTa-
THPOBATh HAIHYHOCTH, HO CMOTPA Ha NPaBO, HOAHAro Ge3cHld.
Ho Takoe moamoe oTcyTcTBie ,BIACTH®, ,TOCHOXCTBA“, ,CBO-
60gn“ H T. U., HeCMOTDA Ha HAJHYHOCTH OpaBa, OWBAeTH M
Bb o06iacTH O(QuHIiaibHArO NpaBa;, AOCTATOYRO, HAOp., NPHEATH
BO BHHMaBie BO3MOXHOCTb IPOH3BOJA H NONpPaHiA NpaBb I')aX-
JABh €0 CTOPONH Pa3HHXD ,,CATPANOBD“, BO3MOKHOCTH HENDPABO-
Cymia ® T. [ MAH Jame NPOCTO #ABAeBie OOHKHOBEHHHXD
npecrynienifi: rpaGeia, kpaxu, pas6od, MOAKOTa, H3HACHAOBA-
BaHlA, KieBeTH M ©mpoY. H npoy. B caysab cobaiogemia a0-
THYeckol mocxrbioBaTeAbHOCTH, NpeJLCTABHTENH Teopili BIacTH,
¢BOGOAN W T. . JOJAXEN Opam OW npusBath vYeaoBbra, cBa-
sagparo pasoiikaMu H oOmpaemaro mid yOHBaeMaro, JHMIeH-
HHMD COOTBBTCTBeHEHXD NpABh 33 OTCYTCTBIEMB COOTBBTCTBEH-
HOli Bjactm, CBOGOAW M T. I.
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H3w ykasammaro ABCTBYeTh, uTO Beh mOAMeRAUiA TeOpiH
no mempmell Mbph cTpagaoTd MOPOKOMD HpHIaHid, Takb Kakb
ot npunmcHBAaTH BebMDB mpaBaMb To, YT0 BB 00JACTH MHO-
THXD OpaBb Boo6me He cymectByers. Ho omB, esepxd ToroO,
JONHEW OHTh IPU3HAHN, TAED K6 KaKb H TEOPIH BOXH H HHTO-
pecoBs BB COOCTBEHHOMB CMHCAB, a0COMOTHO JOKHEHNMH Teo-
piaym; u6o m TaMb, rrb BB xbicrBATeIRHOCTH HMBeTCA ,,BIACTE,
»TOCIONETBO“, ,,€B0GOJA“ BD HXD CMHCIB, COOTBBTCTBOHA0R
OxarompiATHOe (haKTHYECKOS MOMOMKeHIe, ABAADMEecA (akrade-
CRHMD Pe3Y/1bmamoms HALISKAMAr0, yIOPALOYCHHAr0 H T. .
AkficTBia npaBa (MewIy OpOYEMB, OOHKHOBEHHO COBOKYNHOCTOH
Pa3ENXD MDABOBHXD ABIeHIl WIH ,HOPMB“, HAamp., HODMB,
Kacaloluxea CyJoBs W T. I.), €¢b OZHOH CTODOHH, H CAMHA,
NPHOHCHBaEMuA KoMy-1860 (IPOHIEDYeMHA HA Koro aum6o) mpasa,
Cb Jpyroii CTOpORB, CYTh COBEPIEHHO Da3HODOXHNSA fABICHIA,
U OpHEATIe OJHOTO 3a JpYroe ecTh cubmeHie reTeporeHENXD
Bemedi ').

Hapany c¢b u310:XeHEWMH TpeMs TpYIOAMH Teoplil ecyme-
CIBYOTH eme pasHNfA WHIHBHIYAJIbHENA MOUNTKH ompexbirenia
IpaBh, CMBMHABAINIA WXD Cb DPA3HEIMH JAPYTAMH PeATbHOCTAMHU:
Hamp., ¢b OxaraMm, 3akpBOIfeMHMH [PaBOBOK MCHXUKOW 32
YOPaBOMOYGHHHMH, Cb KUTelCKAMH OTHOMEHIAMH, C€B MOBeJE-
HieMDB, COOTBBTCTBYWONUMB NPHOHCHBAEMHMD MpPaBaMb, C€b CO-
OTBBTCTBEHAWMH aKTaMu BO3TbiicTBiA Ha 00BEKTH H T. m. %).

') Hapsaxy ¢b o0niaMn, YRasaHHBIMA BB TeKeTh, IOPOKAMH, OTABILHEIMB
Pa3HOBHIHOCTAMD TeOpif BIacTH CBOHCTBEHHBI CBOH 0cO0bIe, cIeNialbHbie
HeZOCTATEH; TaKb, TeOpiHm, BRIOYAIONIiA BB NOHATIE NIpaBh yKa3aHie Ha
HHTEpechl, BHOCATH OTHMD JalbHBiuryro ommEOKY, YKa3aHHYIO BBINIE, Ha
crp. 373; Teopim cBOGOABI, T. €. BO3MOKHOCTH XBHCTBOBATH IO ReIaHI, He
COOTBBTCTBYIOTH COJZEPKAHII0 NMPABONPHTA3aHI#, NpaBh HA joCTaBIeHie Yero
aufo ¢O CTOPOHBI APYFEX® HIN HA PasHBLI BOSJAepRaHiA ¢b HXDB CTOPOHEL,
Takp Kakb ABHCTBYOWAME IHIOME BB ODIACTH OCYIIECTBIACGHIA STHXD NPABH
ABAfeTcA He YNPABOMOYCHHBIH, a 00AsaHEBIE, I T. A.

%) Cp., nmanp., seume crp. 357 npmy. Ilo masuito Moieadpyxa, moxn
NpaBaMH BB CYOBEKTHBHOMB CMbICXS pasymBerca <«cooTBbTerByromiit sa-
KOHY npaBa 00pas® pbilcTBif, WIA TakKe COBORYNHOCTH IPaBh H, 00A3aH-
Hoereli»; mo mmbHilo Illynme (Schuppe, Der Begriff des subjekiiven Rechts,
ctp. 16), «Cy0berTABHOE NpPaBO MOEETH COCTOATH TOIBKO BB CBOAXB
HIE YYRHEXE JBHCTBIAXE HIA BO3IEpPRaHIAXDH, COOTBBICTBYIOINAXL BOXB
OOBEKTEBHATO IpaBa»>; ¢p. ¢rp. 63: «Bb wakoit MBpb mojiemantia X03BO-
JdeHHBIA XBHCTBIA H BO3AEpEAaHIA CyTh CyOBEKTHBHOEe IpaBo»? W T.X. Bmpo-
ueMb, Bb APYTHXD MbeTax® Tofl /e KHHIER O HOHATIA cyOBEKTHBHArO MpaBa
aBTOPD OTOEAECTBAAETH NpaBa Ch CYOBERTHBHOH Boaei, coraacuoi ¢b 005-
exteBHOH Boxel. Ilo mubmito Kozepa (Kohler, Einfiihrung in die Rechts-
wissenschaft, erp. 8, 12) <cy0bexTHBHOE IPaBO €cTh KOHKPETHOE OCBAIIEH-
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Hepbaxo BB ompepbienisxh mOpaBd 0XapakTepH30BAHENXD
KkaTeropifi jo6aBaserca BB kKavectsh jaipEbiimaro mpm3maxa yka-.
3amle Ha NpPHHYHKIeHIe, HA 3aMHUTY €O CTOPOHH TOCYJApCTBA H
7. 0. Takh Kakb CMBCAD COOTBLTCTBHHWX'D YK23aHIH €BOIHTCA
Kb TOMY, 9T0 BB cAyYab HeyL0BAETBODEHIA YOPABOMOUYCHHHI
uMbers mpaso Ba TO, 4TOOH KD HEHCHOJHAKMEMY OBLIM MpH-
MbHeHH UpPHHYAHTeIbHNA MBDH, 9TOON eMy OHJIa IocTaBieHa
3aNATa H T. JA., TO 5TO TOAbKO yXyAmaerh moptexamia ¢op-
MYAH (TaKb ke, Kakb Ykasamie BB ¢opuyrh Iepmara ma ucks,
T. €. NPaB0 HCKA, ¢p. BHIe, erp. 373), BBOLA BDH HEro0 INO-
POKB CCHIRH HAa X, Ha HOLIemamee omperkienin ').

HOe (CaHRIIOHWPOBaHHOE NPHHYEAEHieMb, cp. cTp. 1, 7) npaBonOpPAEKOM®B
OTHOIeHie» (Kb JANaND HIH Benlamb, ¢Tp. 12); cp., BOpoYeMb, TaMb &e
erp. 17, rxb npaBa yike OTOKAECTBIAIOTCA CH TOCIOXCTBOME H IPHHYEAE-
niews («das Recht an Naturwesen ist Herrschaft, das Recht an Perso-
nen... ist.. Rechtszwangs); no mubmito [lepuGypra, Pandekten 1 § 39,
«npaBo BH CYOBERTHBHOMD CMBICIE ecTh IpPHHAJIemallee AAHHOMY IHTY BB
yexopbueckoMs o0miecTBE yuacrtie BB mATEHCEEXDH Oraraxsb»; Kb 3TOMY IO-
J0KeHil0 aBTOPD NpHEOaBIfAeTh NOSCHEHie, YTO OTH BTOro onpexblenia He
OTAMYAETEs CcyMecTBeHHO omnpepbienie Bixmnera, Mo KOTOPOMY NPaBO ecTh
«0Jaro HIH WHTepech, SalNEIIEHHbIE IyTeMD NPHSHAHIA dexoBbyeckoft Bo-
JeBpofl BaacTH»; no wEbHiI0 Kmpyredia—«abiicTBETEIRHOE NPAaBO eCTh YAO-
BIeTBOpenHas morpebmocts» (Das wirkliche Recht ist das befriedigte Be-
diirfniss), m mpo9. @ mpov.

1) Ilo wmbnino Pefiepbaxa, «npaBo €cTh NPEHYANTEIbHAS BOSMOKHOCTD
Takaxb AbiicTBi#, KOTOPHIA He OTHOCATCA KB APYTOMY PasyMHOMY CYIIECTBY,
RaKb CPeJCTBY XA X00bx® nbieit («Das Rechtist eine Zwangsmoglichkeit
solcher Handlungen, wodurch ein anderes verniinftiges Wesen nicht als
beliebiges Mittel zn beliebigen Zwecken behandelt wird»); Namnr, Cours
d’encyklopédie du droit, ¢rp. 12, yemaTpuBaeTh CymecTBO NpaBa Bb Cy0h-
€KTHBHOMD CMBICIE BB TOMB, YTO OHO €CTh <BIacTh BOIW, NDH3HAHHAA W
oxpaHsemMasg rocyiaperBows» (pouvoir de la volonté reconnu et protegé
par I’Etat»); cp. Wallaschek, Studien zur Rechtsphilosophie, s. 83, Thon,
Rechtsnorm und subjektives Recht, passim, Gareis, Rechs-Encyklopidie,
§ 5). Memay npoumws, nmo mEbmilo Kanra (Einleitung zu d. Metaph. Anf.
d. Rechtslehre) <Recht und Befugniss zu zwingen bedeuten also einer-
lei>. Tars raxs whumenkoe cioBo Befugniss osmawaers mpaso, mpaBoModuie,
T0 9Ta (PopMyJa 03HAYAETH, YTO NPABO €CcTh NPABO NPHHYKAATSH (T.e. X =
=X -} a), ebuT0 JOrmYeckm MeHbe yjRauHoe, YEMEB IpoeTas TABTOIOTisA.
Ilo-ubuenkn sTo ¢B mepBaro B3rafja HesawbTHO, BerbjcTsie pasimuia sTH-
MoJormyeckaro cocraBa ciosb «Recht> m «Befugniss». Awaxormumo, T. e.,
He 3ambuas TaBToXOTim BexbicTBie pasimuia cioBh «Rechts m «Befugnisss,
onpexbaseTs npaBo (pasymba IOXH 3THME NPaB0 Bb CYObLEKTHBHOME CMbI-
exb co BEINYeHieMb o6ssamnocTell) BynarTs, MexIy NpoOYAMD, He TOALKO
BhIjaromiiica ¢maocods, NeHX0IOrs H T. XK., HO H CIelialHcTh HO JOTHED
(Wundt, Logik II, 2, IV Cap., 2-oe max. 1895 r. exp. 543: «So betrachtet
ist das Recht die Summe der Befugnisse und Pflichten, die ein in einer
Gemeinschaft geltender iibergeordneter Wille den einzelnen Mitgliedern
dieser Gemeinschaft und sich selber zuerkennt» («mpaBo ecth cymma
npapbs.. @ T. .). [lpyroe mbMemroe CIOBO, NOMOTaiomiee HBEOTOPHIMD
onpexbaaTs mpaBo BER BEXL ¢QopuMylnr x =X, He sawbuasa definitio per
idem, ccre caoBo” «diirfen», osrauvaronee WMBTE NpaBo Ha Kakiz-imbo ABH-
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Beb mpuBejensne BuIW B033pBHIH Ha CyumecTBO NpaBa 0C-
HOBAHH HA HO3HAHIH HMONIOHANHHO-NPOEKUIOHHON HPHPOIH NPABD,
HA MOpPeANoAOKeHIH HATHIHOCTH Yero-To peaipHaro y Thxs cyon-
eKTOBDB, KOTODHMD NDHOHCHBAOTCA MPaBa, I HMBIOTH XapakTeps
HAHBHO-NPOCKIIOHANXD Teopif.

Ilockoabky oBM cuMBmmBaKWTD npaBa €b YbMB-IH60 peats-
HEMB, JIbHCTBHTEJbHO OHBAOMAMD Ha cTOPOES THXB, KOMY mpH-
MHCHBAWTCA NPaBa: €b COOTBBTCTBOHHNMH :KeJaHiAMH, HHTepe-
caM, (aKTHUECKH 6JaronpiATHHMA MOJOKEHIAMH M T. 1., OHH
uMBIOTD HAHBHO-DeANHCTHYECKI XapakTeph; NOCKOABKY, 33 O0T-
CYTCTBieMD TOJTeKAMAro peatbHaro, Tak0BOE KOHCTpPYHpYeTcs
0Tb ce6d, MOJAeKamid yYeRid HMBIOTD HAMBHO-KOHCTPYKTHBHHIL
xapakreps. VImbores BB copevenmoll auTepatyph o mpaBaxs
W Da3HHA HAHBHO-HUTHAHCTHYOCKIA YYeHid, COCTOANA BB OTPH-
IQHIH pasHEHXD TPaBh H3B-332 HEHAXOMEHIA MNOLTeKAWAr0 pe-
aTbHATO W HEBO3MOKHOCTH ero KOHCTpyHpoBaTh. Takh, BB 0061a-
¢TH TOCYJAPCTBEHHAT0 IIDaBa pasHHe ToCyAapcTBOBBIN OTpH-
12I0TH Da3BHA KaTeropid NpaBb H 0GBABIANTS COOTBLTCTBOHHHSA
HODMH TOJZbKO OGBEKTHBHBIMH HODMaMH, ,He TODOKIAOMHMH
¢y0BEKTHBEHXL NPaBB“ H3b-32 OTCYTCTBIA COOTBBTCTBOHEHXS
JUYHHXD WATEpecoBs Y THXB, KOMy NPHOHCHBAWTCA 9TH HpPaBa.
Ilo yuenio Dupinmra, npasa jpbreii, yMaiumeHHHXD, T. H.
ODHIHYECKHXs JALD (CpP. HWKE) OKA3WBAWTCA He CYHMECTBYIO-
IAMH, TOJABKO (JHKTHBHHIMH, TaKb Kakb aBTOph CMBIIHBaeTH
OpaBa Cb BOJEO, H He HAXOIATD Y 3THXD CYOBEKTORD MOAJIe-
XKamedl BOMH, W MpoY. W OPOY. ).

Co3namie HeyZ0BJICTBOPHTEABHOCTH Pe3YAbTaTOBh BEBXB C1b-
JAHEHXD 10 CHXD NOPH NONNTOKD BHACHATH CYU[ECTBO NPaBa
Bb CYOBEKTHBHOMD CMHCIB He uyikgo, BOpoYeMDb, CaMoii K0pHc-
npyiennin. BosnukaioTb Jake cOMAbBHIA, KaKb H [0 MOBOXLY
npobaemn 0 cymeereh mpaBa Bb O0GBEKTHBHOMB CMHCAB, T. e.

CTBif, Me®1y LHPOYHMDB, CIOBO, Hrpaomee (Hapaay co cioBomb «Konnens,
M09b, OBITH BB COCTOAHIE) BB HBMenko# xuTeparyph 0 mpaBh BB cyObBex-
THBHOMB CMBICAE BooOmie GoablIyio poib, cp. Hamp., Jellinek, System der
subjekt. dffentl. R., ctp. 46 m ca. (cp., MEmAYy HPOYENMDB, TE3HCH CAMOTO
asTopa: «Die rechtlich relevanten von der Rechtsordnung gestatteten Hand-
lungen bilden in ihrer Gesammtheit das rechtliche Diirfens, Bwberhb cn
Thwb embuiedie npass m gbiicreifl). Tars, cymecrso mpass, no uEBHID
Baupuie#iza m ABbROTOPEIXD APYrAXB, cocToHTH Bh «Wollendiirfens, T. e. 55
«HMBHIE IpaBa XoThTh». Takh Kakb NPeIMETOMD IPaBH OBIRAIOTH HE XO-
ThHif, a AbHCTBIA, moxyuenia m T. 1., TO 3Ta (hopMyAa ToEe XymEe X = X.
!) Bierling, Jur. Principienlehre, I §§ 10 = ca.
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HOPMB NPaBa, 0 JXOCTHAHMOCTH JIA HAYKH YIOBIETBOPHTEIbHAIO
pbmenia Bompoca. Taks, manmp., mo Mebmio Bekkepa '), ,mo-
BATie CY0BEKTHBHATO NpaBa HO JONYCKaeTh aGCOMOTHATO YCTa-
moBAeHIA“  (,nicht absolut festzustellen®); HamGoxke moxxo-
IAMEBMS onperbieHieMb eMy npeicraBigercd gopmyia: ,samuta
HHTEPeCa, CO3LANMAA TOCHOACTBO BOJH 3AIMUIMAEMAr0“, HO H
9Ta (opMyra, MmO ero e NPH3HARIW, ,TAKD Ke MAI0 YIOBJIe-
TBODATeJIbHA, Kakb H Bch apyria“.

§ 29.

Yyenie 0 npaBooTHOIWEHIAXD, NPABOBbHIXD 0643aHHOCTAXDL W NpaBaxb.

KaKkb A0Araxb OAHWXb, 3aKpENAeHHHIXL 32 APYrUMM, Bb CMbicab

IMOLIOHANLHBIXD NPOEKLiH, W OTHOLIEeHie 3TOro y4eHin Kb Tenepew-

HHMb YYeHiAMb O NpPaBOOTHOLEHiAXb, NPaBOBbIXb 006A3aHHOCTAXD
W NpaBaxb.

BuacEeREad BuIIe HECOCTOATOAbROCTH CYUIOCTBYIOIHXD YYeHIi
0 HPaBCTBEHHWXB H MPABOBHXDb 00A3aHHOCTAXD, MNPABOOTHOIIE-
BIAXD M OpaBaxb, BB YACTHOCTH HeYJada BCBXD NOOHTOKD Pas-
pbmuTte npo6ieMy o npuporh mpaBs BB cyOBEKTHBHOMDB CMHCAB,
HECMOTDA HA MACCy NOTPAYeHRAro Ha 3Ty mpobaeMy Tpyla H
OCTPOYMif IODHCTOBD H (HI0CO(POBD, ABAATCA HOLTBEPHICHIEMD
H3I0KEHEATO BHIIE YYeRiA 0 OpoeKuionHod npupoxrd obasan-
HocTefl, mPABOOTHOIEHIi W NpaBb.

Ecau 6u ofwymaa Bbpa Ny6amkH M HAyKH BB CYUECTBO-
Bagie HPABCTBEHEWX'h M NPABOBHXT 06A3aHHOCTEHl, Kakb gero-
T0O peaabmaro, umbomaroca y cy0bexToBh 00d3aHHOCTefi, BD
BHXB 9ero-T0 ICHXMYECKAIr0 HJIH HHOTO,—Kakoro-iu6o oco6aro
(aKTAYECKAr0 COCTOAHIA, NOJIOKERiA, OTHOMIGHIA WM T. I, Oblia
npasuabHa, TO, cabpyers nymars, MHOrophkoBad paloTa MHCIM
B H3caBLOBaRiA MHOKECTBA YUeHHXD, B TOMB YHCAB TeHiaab-
HHXD MHCIHTOI6H, (HI0CODOBD, MODAINCTOBH W IPHCTOBD, BB
HANpaBJeHIH OTHCKaHiA W onperbaemis mpupoxs cooTBBTCTBEH-
HATO peatbHaro, He ocTaJach O Ge3pe3yJbTaTHOW, 10 KpafiHeil
MBpB, BH CMHCIB OTHCKARIA M KOHCTATHPOBAHIA NOJAEKAMIATO
peaxsnaro. 'To e, eme BB Goapmeil cTememm, OTHOCHTCA Kb
npo6aemt o mpmpoxb mpaBh BB CYOBEKTHBHOMB CMHCIB, BDH

) E. Bekker, System d. heut. Pandektenrechts, I § 18.
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BHLY 0co0eHRO ycepiHOf W DEeprugHofi paloTH (uaocoPeKoll B
0PHANYeCKOR MHCTH BB 5Tof obracTd.

Bp sromp cMmeab Bam® TesHCh, 4TO HDABCTBEHHHSA H Ipa-
BOBHSA 00A3AHHOCTH H OPaBa CYyTh HMONIOBAJbHNA INPOEKIiH, H
9T0 Cco0TBBTCTBERHHE peaibBHe (eHOMERH XBiCTBATEIBHO CYIie-
CTBYWTD HEe TaMb, TAD OHA KamyTed CYIIECTBYWIIMMH, Kakb
KaKifg-10 ,, IPAHAIGKHOCTH cy0BeKkToBB“, a Bb NCHXHED mepe-
KHBAWIAro MOJTeKamie HMONIOHANBHO - HHTONLIEKTyaTbEEe NpO-
IeCCH U TNpOeKNin, HMEeTH BB CBOW MOAB3Y, KpoMbB H3I0MKeH-
HHXB BHII® MOA0KHTEIbHNXD NCAXO0JOTHYECKHXD OCHOBAHI, OJ-
TBODHIEHIe BB OTPHIATeAbHON ¢opMb BD MCTODim M Temepem-
HEMB COCTOARIM Y9emiii (pma0co(oBB, MOPAJIACTOBD H HPHCTOBD,
HCXOZAMUXD W3D DeanncTHyeckoii ToUkE 3phHid.

Uro KacaeTca CHeNiaJbHO H3NOKEEHAro BHINE YUeRid 0 mpa-
BOBHXD 0043aHBOCTAXBb-NIPABAX-NPABOOTHOMEHIAXD, Kakb J01-
raxb OJHAXD, 3aKPBOJEHANXD 33 APYIHMH, B CMHCIS Npoermii
Ha N0y MMmepaTHBHO-ATTPHOYTHBHHXD 3MONIA, TO OHO, pas-
pbmaa coorpbTcTBERHHA, X0 CHXD MOPD HepaspbmeHEHS, Npo6-
JeMn npaBoBbIbEIA, BD YACTHOCTH YCTPABAA 3araf0YHOCTD IDH-
poru ofasammoctefi W npaRb, OTINYAETCA, MEKIY OPOYHMD,
TEMD CcBOMCTBOMB, 9TO OHO BHOCHTD BB TeOpil0 HpaBa H Bb
npaBoBbrbHie Boo6me cymecTBeRHOe yOpomeHie: BMBCTO Tpexs
DasAMYEHXD 00meTeopeTHIECKHXD Y9eHii: 1) o mpaBooTHOMe-
BiiXh, 2) O NPABOBHXB 0GA33HHOCTAXD> M 3) 0 UPABAaXb H
COOTBBTCTBEHENXD TpOHCTBeHHHNXD PAJ0BD NP00ieMD, MOOHTOKD
ompexkieniii W WEHXB YyYeHit BB CHENIaJbHNXD IOPHAHICCKHXD
JHCOHIIAEAXD H OTABIbHHXD HXD BBTBAXD 1 PasBBTBICHIAXD—
moIy4aeTcd eJUHOe YUeHle, eAUHOe MOHATIE, T. CK. COKpameHie
Pa0OTH MbCAH, NAMATH H T. 1. BTpOe.

IIpn sTomb coormbTeTBEEHOS efMHOE MOHATIE, ompexbido-
mee cpa3y OpHPOLY H OPABOOTHOMeHIH, M o0A3ammOCTell, W
npaBb, cofepxkuTh B ce6b Bubers ¢b ThMB M ykasaHie Bu-
goBoro oramyia (differentia specifica) mpaBOBHX® o6A3amHOCTEH
H TEMP CaMHND H HDABCTBEHBHXB 00g43aBHOCTeH, BoOOmE CO-
Iep#knTh BB ce6B CcoOTBBTCTBOHHYIH HAYUHYI KJaaccH(HRALID
o0a3ammoctell (BMBCTE €b NPAYAHHBIMDB, HMOLIOHAABHO-TICAX0I0-
THYeCKEMb 00BACHeHIEMD HOAJemamieli cnenudrieckoil ocoleH-
HOCTH NPABOBHXD 00A3aHHOCTEN- IPaBD-NpaBOOTHOMIEHIH N0 CpaB-
HeHil0 Cb HDABCTBEHHHIMH 00433HHOCTSAMH).
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Bunpovens, yro kacaerca kaacemduramin, 1o Bo H3Ghmamie
nefopasymbriit cabayers HamoMEHTB, 9TO OHA C006pasoBaHa b
3a1avYaMu aJ9KBATHATO0 HAYYHAT0 MO3BAHIA W 00BACHEHIA ABIe-
Hifi, a He ¢b NpOheccioHATBHO-OPHIAYICCKAMA NPHBHYKAMH Ha-
3bBaHiA. YCTAHOBIGHHOG MOHATIe MPaBOBHXB 06A3amHOCTEl-
IPaBB-NPaBOOTHOMEH1 06EAMaeTs HecomsMBphMO Goapme TOro,
YT0 H0PHCTH NPUBHKAN HA3HIBATL NPABOOTHOMERIAMH, NPABOBHMH
o0asammocTaMu W mpaBamu. Bn vactHOCTH, O0HO OGHHMAETH W
WETYHTHBHNSA NPABOOTHOMEHIA, a PaBHO TH MONTHBHHSA MPABO-
OTHOMIeHIA, KOTODHA BB TocyAaperBh Jnmens odmmiaibHEATO
3HAYeRid.

Ho Ba mousb mamero momATiA WpPaBOOTHOMEHili, BH CBA3M
¢b JByMA JxbiemiaMu mpasa: 1) Ha HATYATHBHOE M IO3ATHBHOE
n 2) Ha opmEmiarbEOE M HeoHMiAILHOE, He TPYAHO BHSAC-
HATh W NPHPOLY HpaBOOTHOMeHI, mpaBd H o6A3amHOCTEl BB
I0DHIHYECKOMD CMBCAB. 9T0—cO0pHAA TIpymma, 3aKI0YAOMAL
Bh Ce0h: 1) mO3MTHBEHSA, T. ©. NPUNHCHBACMHA HA OCHOBARIH
NOZICKANMBXD HOPMATHBHBIXD (AKTOBD (CO CCHIKAMH HA TaKO-
BHE), NPaBOOTHOMeEHA-06A3aBHOCTA-NPABA BB MeHIyHAPOLHOM
ofiacta --2) ofHNiaJbEBIA NO3UTHBANA NPABOOTHOMEHIA-064-
3AHHOCTH-NPABA BO BHYTPEHHE-TOCYAAPCTBEHHOI NPABOBOI KH3HH.

Takaws ofpasomd, J1d MemIYBADOAHO-HPaBOBOf IopHCIDY-
AeBIIH, ¢b ONHOH CTODOHH, JId BHYTPeHHE-TOCYIAPCTBEHHHXD
0pHCOPYAeRNid, ¢b JAPYrofl CTOPOHH, MOAYYAITCA IBA DPA3AMI-.
HHXB [OOHATIA NPABOOTHOMEHIl-NPaBb-006a3aHA0CTE!.

IfoaToMy, MemIy IpouymMb, ecad GBI yUeHiA coBpeMEHHAr0 mpaBo-
BBIBHIA 0 NpPaBOOTHOMERiAXH, O00A3aHHOCTAXH M NpaBaxh He OHIH
a0cOJITHO JOXHL, HAHBHO-OPOCENIOHHK! H T. X., EAEB 3T0 BBIACHEHO
BHIINE, T0 BCB OHH, BB TONB gHcIB mojaekamid onperbreHis moHATIH,
BCE-TARH NPEJCTABIANN OBl HemsOBKHEO HAYYHO-YPOXIMBEIC IPOXYRTHL,
4 WMEHHO, WIH XPOMBIS, HIH OpHrawmis yyeHia (cp. Beume, § 16).
91y cropowy xbia MK BBIIe, IPH KPETHEE CYmeCTBYOIHXE YYeHii
0 NPABOOTHONIEHIAXB, 00M33HHOCTAXH B NPABAXB, OCTABIAIH BB CTO-
pors moToMy, 9T0 3TH YUeHif HACTOIbEO NAJEEM 0TH HAYYHOH yXay-
HOCTH M co0TBETCTBiA XBCTBATEILHOCTH, YTO EPHTHEA Ch TOYKH 3ph-
Hif HayYHOH aJPRBATHOCTH NpejcTaBAdeTcd HIIHINHEH.

Kpon® pbmerifi obmuxs npobiens HaYEH 0 npasb: upobaeMs o
OpEpoxs NpaBOOTHOIIEHiHl, TpaBb W T. I., H 0(€3UHCICHHEIXD BHITEEAl0-
IEXE H3h HEXD pbumenili pasumixs Ooxbe cHenialbHBIXD HPOOIEMB
TeOpiH mpaBa W cHeNialbHBIXD JIACOUNINED mHpaBopbrbHIA, yuemie o
HPaBCTBEEHBIX': H NPABOBHIXD 004A3aHHOCTAX'S, NPABOOTHOMEHIAXE 1 T. 1.,

Teopia npasa ® rocya., 7. II. 5
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Eakb 00 oMOIi0HAJLHBIX'D HPOEENIAXDB, colepEATH BB cefd implicite
N BaBHHSA JA HAYKh 0 HPaBCTBEHHOCTE M NpaBd MeTojoxormdeckis
YKasaHifl, YKasaHis OTHOCHTEIHLHO TOT0, Bh 9eMB AOJEKHKl COCTOATH Th
npieMn B3yuemis, TH MeTOXh H3cABIOBAHIS, €b MOMOMBI0 KOTOPHXD
Bb 001acTH W3yYeHid HPABCTBEHEWXH H MPABOBHIXD 0043aHHOCTEH,
IpaBoOTHOIEHi, MpaB® MOXKHO J00LHBATH HBAayYHKE, X0cTOBBpHEIE, Ha
(akTax® OCHOBAHHEIE DESYALTATH.

Tars Rakb npefcTaBuTedd Tenepemuedl <3THKH» MIA «HPABCTBEH-
HOH ¢muocopiu» (HayKH o HPABCTBEHHOCTH) H TelepelIHATO IpaBopk-
IbHig omm6awTeH OTHOCATEILHO 00JACTH CYMECTBORAHIA MOATEEANMUXD
pealbHHXB, HoMialomuxes (UPOCTOMY MIM SKCIEPHMEHTAIBHOMY) Ha-
6alozeHilo, ¢eHoMEROBH, AYMas, 9T0 00A3aHHOCTH, NPaBOOTHONIEHiS,
npaBa HaXoxaTcd ¥ THXB Cy0BEKTOBD, KOTOPHIME ORB NPHOHCHBANTCA,
H He 3HaA AbAcTBETeIsHOE cephl CYMecTBOBAHIA M BO3MOEHOCTH HA-
yunaro, (arTHYecKaro, HabmofaTeIbHATO H3YUEHIA cOOTBETCTBEHHHXB
PeaIbHNXD ()eHOMEHOBD, TO MoAdexam(is m3carbioBamida M ydeHid HXD
He TOIbKO HEYJayHK II0 pe3yAbTATaMb, HO COBEPIIEHHO HeroXHEI M Me-
TOROJOTHYECRH, 0O CHOCO0Y NpOM3BOXCTBA MX'D, JOOKBAHIA MOTOXKeHiH,
AXD 000CHOBHIBaHiA, IOKA3KBaHiA M T. A. (A EPATHEA Cb 9TOH TOURH
sphmig, ¢» Touykm 3pBHiA mpieMoss N06mBaHiA M ofocHOBamiA mOfTe-
HAamMBEXs YTBep:KAeHid, OHaIa ocTaBIeHa BHUIe, NPH pascMOTphmim pas-
HEIXD YUeHif 005 0043aHHOCTAXSH, NPaBaxd H T. A BB cTopont). Jbao
CBOAMTCA Kb NPOESBOILHEIME YTBEPRICHiAMB, EOHCTpYHpOBaHiW, (an-
Ta3WpPOBaHilo, OTPHNAHIAME CYIECTBOBAHIA TOro, 4TO OTPHNAKMENY
Ka®eTcd HEepesOHHHMD ¢b TOYEW 3pBHIA ero NpakTHYecEMXD B0O33ph-
Hifl, BAA Toro, 4To eMy He yxaeTed BMBETHTH BB PAMEM CBOHXH HpO-
H3BOJBHBIXG N0CTPOeHIA—O0e3h pealbBaro maydeHid Toro, 9ro mmbercs
Bb IEHCTBHTEILHOCTH, ¥ He3aBHCHEMO OTH AbAcTBATeNbHATO OHITIA RAM
HeOHTiA YTBepEIaeMaro MIAW OTPHENAEMaro.

W3% ygenis o HpaBeTBEHEKIX'S U IIPABOBKIX'S 00A3aHHOCTAX'S, HPABAXD
H NPaBOOTHOMEHIAXD, KaKh 00D 5MOLIOHANBHEIXD IPOEENifAXDH, HPOHC-
XOIAMEX> BB ICHXHEES TOro, KTO NEPeaMBaeTh STH NPOEKLUiH, IpH-
NACHBACTH TAKAMD HIM HHKMDB MNPEJCTABIACMEIMD CYNECTBAMD STH
0043aHHOCTH, paBa W T. ., & He TAMD HaXofdmuxcda, ik 3To ©b
HAMBHO-IIPOCENI0RHOA ToYkE 3pbHIA EameTes,— BEITEEAETDH TO HAYYHO-
METONOJOTHYECKOE Hadalo jas ®3cAbIoBaHid HPABCTBEHHHXH 00d3aH-
HOCTe#, X JeMEHTORB, CY0BEETOBB, 00BERTOBL H T. I., IPABOOTHO-
meHi# ¥ AXD SIeMEHTOR M T. ., 4TO KAA DEaJbHAr0 MNO3HAHIA H
BacrbloBania BE oTofl obdacrw, BMBCTO NPOHM3BOALHHIXD YTBepEAEHIH
® T. J., Hajo o0pamaThed Kb NCHXHKD IepeRHBANIUXD NojIexamie
3MONiOHANbHO-MATEINEETYadbERE IpONeccH ® IpoeEnim, 3rbes HXD
H3yYaTh, EOHCTATHPOBaTH To, 9T0 3xbeh umMbeTca u Kag® oHO 37beb
mwberca (X074 OH 0HO Ea3aloch HePe3OHHHME H T. I.), Bb TAEOMDB
cocTap’ s1eMeHTORS, Eakie 3rbch, T. e. Bb NCHXHED cy0BeETa NpoeE-
nim, ewboTes m 7. 1. Coo6pasHo ¢b STEMB METOAH PealbHAT0 M3YYe-
Hif COCTOATH, HpeEie Beero, B (UPOCTOR uIm SECHEPUMEHTAILHON)
WHTpOCHEENiH, 3aThWb Bbh COefHHEHIM HHTPOCIEETHBHAT0 W BRBMIHEATO
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{mpoeToro MIN 3ECHepEMEHTANRLHAT0) HadIi0JeHid, KAEB 3T0 OBIO BHI-
scHeno Bo Beememim (§ 3) oOTHOCHTeIbEO H3YYeHiA NCHXHYECKHXD
sABEeHIA Boolme.

9To BT YacTHOCTHE H BB ocoleHHOCTH CrbIyers HMBTH BB BHAY
H OOMHHTH Bb 00JacTH TBXD HpobieMs H YUeHil, Kb EOTODHMD MEI
KOXEKHE Teneph TepedTH, a HMEHHO BB 00JacTH HpobieMD aHANA3A K
CHHTE3a HPABCTBEHHHXD M IIPaBOBHXD 00A3aHHOCTEH, MPaBOOTROMERIH
¥ Npaph, HIE YdeHifi 00> sJeMERTaX'h HPaBCTBEHHKXH 00g3aHHOCTEH
H [paBOOTHOMEHIH.

 § 30.

06 3nemeHTaxb HPaBCT BEHHLIXb H NPaBOBLIXb 06A3aHHOCTEH, NPaBD,
npaBooTHOWeHIH. O6lan XxapakTepHCTHKA CYLIECTBYIOWUXD Y4eHii.

B1 cmeremy coBpemenmaro mpaBopbibHIA BXOJHTH, BB CBA3M
«¢b 06I[UMD YUeHIEMD O DPaBOOTHOMERIAXD, Y4eRie 06 HXB Bie-
MEHTaXh H 0 BOBHHKHOBEHIH M NPOKDAMEHIH IPABOOTHOMEHIH.

B1 kauectBl 91eMEHTORH NPABOOTHOMEHI! ODHHATO pasiH-
4qaTh: 1) mpaBa, 2) 0043aHHOCTH, KOTODHA (IpaBa W 0643aH-
HOCTH), KaKh BHJHO H3% H3J0KOHHATO BHIE, NPHHEMAKTCA 33
PasIMYEHA pealbHOCTH, 3) Cy0BEKTOBD HpaBd U 00A3aBHOCTEIl
# 4) o6bekTH mpaBb ).

Bw sToMDb Abaemim, MekKIy NpOYHMB, 3aKANYaeTCA JOTH-
Yeckad HOMOCTBIOBATEALHOCTh TOCHOJCTBYOINATO YYeHid, CamMo-
oporrBopbuie, BB BHIY TOTO, YTO OHO BB CBOEMD 06IEMDB yde-
HIH 0 OPaBOOTHOMEHIAX'D OTOXKJECTBAACTD HOCTBIHIA ¢b KH-
TelCKAMH, OHTOBHMH OTHOWIEHIAMA (DeryIHDYOMHMH OGBEKTHB-
HHMB OpaBOMB Him T. 10.). HcXofd u3b cBoero mOHATA mpaBo-
-OTHOMeHiA, Kakp HHTeHCKHXD OTHOMeRIH, TrocHOXCTByMIEe

1) Cp., nanp., Kopryros®, Jexnin, § 27 B kongh: <Kampoe lop. or-
HOUleHie, RAKL Mbl BUXBIH, claraeTci Hsb IpaBa # 00A33HHOCTH, HO H
TNpaBo W IOpHfHYECKas 00A3AHHOCTH HE MOTYTH CYHIECTBOBATHL CAMH IO
ce6b. OHH HempeMBHHO COCTABIAKTDH NPEHAXIEKHOCTH KAKOTO-HEOYAL CyOH-
exTa. IlosTOMy HEOOGXOAEMBINTG SAEMEHTOMB KAKJAr0 MODHANYECKAr0 OTHO-
menis ABIAOTCA cyGBERTH! HpaBa B oOasamHOCTH, OXBAaKO STEHMD HE Hc-
4epHBIBAIOTCA HeoOXOHMBIE DIEMEHTHl IOpHAmYeckaro orHomemia. IIpaso
€CTh BOSMORHOCTH OCYIIECTBAEHIA HHTepeca, a OCYI[ecTBICHIe HAIAXD HH-
TepecOBh IpeinolaraeTh HeNpeMBHHO NMONL30BaHie JIA 9TOrO THMH HIH
ApyruMmE cpeicTBamMm. IlosToMy kKamjzoe HpaBo HeoOXOXAMO HOAEHO HMBTH
¢Bofl 00BEKTH, mOXL3OBaHIE ROTODPHIMG H BejeTh Kb OCYIIECTBIGHII0 HHTe-
peca, coCTaBIAIOMArc copepxanie mpasa, TakAMT 00pasoMd Kamjioe WODH-
XHYECKOe OTHOMmEHie mpexmoXxaraeThk cy0berTa npaBa, cyOmreETa 00A38HHO-
CTH B 00BeKTh. DTHMH SEeMEHTAME H OUpexblsAeTca CTPYRTYPa IOpHAWYe-
-CKHEX'> OTHOIIeHif».

5%
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yuenie JoakHO Onao G, BB cxyua’ dormueckoil mocabrosaTerp-

'HOCTH, BAXOJUTh Bb NPABOOTHOMERIAX> He NPaBa M 06A3aH-
HOCTH, a 0e3UHCIGHHHe H BeCbMa pasH000DasEHe ,6HTOBHE®,
»EBTElicKie“ DIEMEHTH, Hamp., COCHICKIA OTHOMeRid, MOJIOBHE
CBAA3H, CCODH, ADAKH, TOPIOBNA CBA3W, MKATeficKiA OTHOMERiA
ME¥]Yy YYeHHKAMW H YUHTeAAMH, TOCHOJAMH H TPHCIYTO0— Cb
Ge3uncaeRBRME (H3AYECKAMH (MOXAHHUECKAMH, (H3I0JOrHYECKAMIE
M T. 0.) W OCHXHYECKAMH HIGMEHTAMHM HTHXD OTHOMEHIM.

Ho, ¢dartuueckn, xkurefickia OTHOmEHIA, COCAYHKHBD CBOKO
cayx6y Bb 1bab ompexbienria mpEpOZN NPABOOTHOMGHIH, BB
kauecTBs Kamymelica moxxopsmed peaapEocTH (cooGpasmo 06-
IMHEMb HAHBHO-DEANHCTHYECKHMD TeHICHIIAMD OPHCOpPY/ACHIIN),
3aThMD MCUE3a0TH, W NPABOOTHOMEHIA NPEBPAMAIOTCA BB CoYe-
TaEie OpaBb N o6a3aEmOCTell ¢b HXD CYOBEKTAMA H 00BEKTAMH
NpaBh, Kakb JatbEBAmMAMH S1eMeHTaMA; NPH YeMb Jaibe Kb
0043aHBOCTAMD H OPaBaMb H HXD HJEMEHTAMD HOZHCKABAITCA,
BB CBOK 0Yepelb, PasmHfA, KaKymidca MOIXOJAMIME, peatb-
HOCTH BO BEBmEeMD Mip%.

Bopouems, yuemia o cy6nexTaxd M 00BEKTaxXh, a PaBHO O
BO3HHKHOBEHIH M NPEKpamienin TPaBOOTHOMERid BB GoabmuBCTBS
CHCTEMATHYECKHXD DPYKOBOACTBD HPIypOUMBATCA HE Kb MPaBO-
OTHOWERIAMB, KAKh TAKOBHMDB, 4 CHOILIATbHO KB IMpaBaMb;.
00nYHA# cHeTeMa W HOPAJZOKD W3JOMeHiA YueHid 0 CyOBEKTHB-
HoMBb npaBB BooOme cocToATh BB TOMB, 9T0, mocxb ompexrb-
JeBis WOHATIA NDPABOOTHOMEHiA, KAk JBYXCTOPOHHATO SBJEHIfA,
Aaisebiimee usnomenie xbraeTcd OIROCTODOHERMSB, 06A3aHHOCTH
H cTopoHA 00643aHHAA HCUE33WTh, BB YACTHOCTH, BONPOCH O
npuport oba3ammocrefi BooOme o00X0ANTCA MOJYaHieMD; Bemo-
cpercTBenHO nocab maparpaga, NOCBANEHHAT0 OPABOOTHOMEHIAMS,.
c1bryers yuemie o mpaBaXxb BB CYOBEKTHBHOMB CMHCHB, 3a-
TEMB 0 cy6BekTaxd OpaBb B 06BeKTaxh, 3aTBMB, BD KauecTBh
nocrbiueil yacTm yyemig o cyObexTuBHOMD npaBb BooOme, cib-
AyeTh yUYeHie O BO3BHKHOBEHIH H IeKpamleHiH IPaBOOTHOMERif
uan 0 npioGpbrenin m moteps npams.

BooGme cospemennoe yuemie 0 mnpash Bb CyGBEKTHBHOMD-
emuead cerpajaers TEMD HeZOCTATEOMD, 9TO 315Ch OLHOCTODOHHE
BHCTYOAeTh arTpuOYTHBHAA CTOPOHA, CTOPOHA YOPABOMOUEHHOCTH,.
4 WMIeDATHBHAA CTODOHA, CTOPOHA 00A3aHHOCTH, BB Goxpmeir
BAH MeHBIEHl CTEeneHd CTYNeBWBaeTcA H HTHODHPYeTCA, H Bee:
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yuenie mvBers ogmoGokili xapakreph. M y TBXD IopHeTOBD,
KOTOpHE Y4eHiA 0 cy0bekTaxb H 06BEKTaXb MpiypoYABANTD KB
NpaBOOTHOMeRIAMD, (PAKTHIECKH Y4eHie O CyOBEKTAXB MOAYIACTH
XapaKkTeph y9eHiA He 0 Cy0BeKTaXx® 00A3aHHOCTeHl H WDaBD, &
TAABHEBIME 00pa30Mb HIH HCKIYHTEIBHO 0 CYGHEKTAXD AKTHBA,
cyOpekraxd mpapb. UTo #e Kacaered Yyduemis 00b 06BEKTAXD,
TO HOXBH 5THMD BB COBPEMEHHON IopHcOpYieHNid pasywberes
B006me ygemie 06n o6bekraxs mpaws. Ilomatia 00BexTOBD 06-
3AHAOCTEH B COOTBBTCTBYWMAro ydYeHid Temepb BoOOme He cCy-
ECTBYeTH, TAKD 4UTO MpPOJLIOMEHHOP HAMH BHI® Da3AAIeHIe
00BEKTOBD 00A32RHEOCTEH ® OOBOKTOBD NPaBb NPEACTABIASTD
HOBOBBEJIEHIE.

IIpoTaBONONOKENMD HEJOCTATKOMB, Kakbh MH BHIBIM BHMIS,
CTPaJaeTh COBDeMOHHOE yd9emie 0 mpaBh BB 00BOKTHBHOMDB CMHI-
cxb. 3xbes uraopupyerca arrpudyrasraa ¢yakuia npasa. Hopyu
OpaBa CBOZATCA Kb BEXBHIAMD M 3AMPeUISHIAMB.

Beabaersie Takoro, 0ZHOCTOPOHHATO Bb HPOTHBOMOJIOKHHXD
HANPABIACHIAXD, XapakTepa Y4eHili o mpaBb BH 00HEKTABHOMD
¥ npaBB Bb CyOBeKTHBHOMD CMECAE, Bce COBPeMeHHO® YdeHie
0 mpaBh cTpajaerh HECOrIACOBAHHOCTHI) W BHYTPOHHHMDB HpO-
tusopbuiens. Cofepxanie rocmOACTBYMMAr0 Y4eHiA o mpaBh BB
00BeKTHBHOMB CMECTE TakoBO, 4To jpaabme phus Moraa O wiTH
TOAbKO 00 EMIEPATHBHON cTopoHB, 00 00A3aHHNXD, 00d3aH-
HOCTAXD M T. X.,— OKa3WBaeTCA #Ke HA000POTH: BB JalbHBH-
IeMD H310:KeHIH He TOJAbKO OOABAAKNTEHA, Kakb deus ex machina,
mpaBa, HO 0 HHXDH TIJABAHMB 00pa3oMb HIM HCKIOYATEIBHO H
pjiers pbub, a HMOEDATHBHAA CTODOHA CTYMIEBHBAGTCA H HCUE-.
3aeT5.

Heo0xoauMo HCUPaBHTH HTOTH HEZOCTATOKD H HPHBECTH BB
coraacie W coorsbrerBie 06B gacTH cHCTEMH NYyTeMb OPAHATLA
BO BHOMAHIe M pasBHTIA BH 0epBOll o0jacTd AaTTPHOYTHBHOI
CTOPOHH, HAPANLY €b HMIEDATABHOW, BO-BTOPOH —HMIepaTHBHOH,
Hapaxy ¢b aTTpHGYTHBHOI.

Hesasucnmo oTh 9TOr0, MOCTHTHYTHi 10 €HXD MOPH aHa-
JH3D NPABOOTHOMEHH, Pasiokenie HXD HA HACMOHTH, CTPALACTD,
KAKD W COBPeMOHHHIl aHAIN3b HODMB, HE BHMEXMIA 32 mpe-
XBIN pasimyeHiA BH HHXD JBYXD SJAOMEHTOB. THIOTe3b H
JHCIO3NILHK, HEe3AKOHYGHAOCThIO, HemoxHorTow. Hapary cb cyim-
OKTAMH H O0BOKTAMH, Bb OPABOOTHOMOHIAXD MOKHO u CIB-
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AyeTb, Kakb YBHIEMB HHMe, HAliTH eme JApyrie, Temeph ymy-
CKAGMHe H3D BHAY, SJIEMEHTH.

Bt o6iacts BpaBcrBeHHOH (HIOCOPIH HAH DTHKH aBAJIH3D
o0a3amHOCTel HaXOANTCA BB eme MeEBe pasBHTOMD BHIB HAH,
royrbe, BooOme eme He CymecTByerb. Jlia BTofl HaykH Tpe-
Gyerca He HcnpaBieHie, a Boo6me cosfaHie BOePBHe yueHid 00b
5JIeMEeHTaXD 00A3aHHOCTEI.

§ 31

0 cyGbekTaxb NpaBoOTHOWEHiH W HPaBCTBERHbIXb 06A3aHHOCTEH.

Iloxp cy6bextaMm jaHEAro OpPaBOOTHOMeEHIA pasymbiTes BE
naykd npaBa yuyacTBywmie BB HeMb Bb KagecTBh 00A3QHHWXD
naH ynpaBomMouenHHXb. CyGbekramm, cy6beKkTaMd mOpaBa, HIH
JuiaMi (personae) HA3WBAIOTCA Takke TB, KOTODHe CHOCOGHH
OWTb YYACTHHKAMH MpPABOOTHOMeHIA BbH KadecTsh 006A3aHHNXD
WIH YNPABOMOYGHHHX'H (HE3ABHCHMO OTH TOTO, COCTOATH JH OHH
Bb JAaHHOE BpeMA cYOBEKTaMH KaKHXB-IM60 00A3aHHOCTEH IR
npaeb). Cmoco6EOCTS OHTH YYACTHHKOMD IPABOOTHOMEHIH BB
kagecTss 0043aEHAr0 WA YODPaBOMOYEHHATO HA3WBAETCA NMPABO-
¢10c06H0CTbI0. Bnpouems, 00HKHOBOHHO, NPABOCIOCOGHOCTD OHmpe-
1baaerca wpucraMu coo6pasmo 00meMy OJHOCTODOHHeMY Hampa-
BIGHII0 yuemis o mpaBh BB CyGBEKTHBHOMB cMHCAB, Kakb cnmo-
co6B0cTh MMBTH mpaBa. 9TO NOJJIEKATDH HCOPABIGHID, OPH YeMb
MOKHO Pa3JIHyaTh aKTHBHYI NpPaBOCHOCOGHOCTh (CHOCOGHOCTH Kb
IpaBaMB) U maccHBHYI (CmOCO6HOCTH KB NPABOBHMD 006A3aHHO-
cramsb) ).

Hexogno0 DmOCHAKO0 COBpeMEHHAr0 Y4eHii 0 Cy6beKTaxX®
ABAAeTCA NOJOKeHie, 9YTO MNpPaBO PEryIHPYeTh TOJBKO MEWAY-
yexropbueckia otTHomenifs, omne ius hominum causa constitutum
est, Bce IPaBO CO3JAHO paju JiofeH, 11d 3alHTH , HATEPECOBH
Jojiel, 10 MOXHOMY Temephb BHDAaMeRil; TaKb YTO H Cy(BEKTAMH
mpaBa fABAAWTCA TOAbk0 Jioxd. Mmorja ymommmaerca, 94To 3Ta
~HCTHHA“ He Bcerja Owaa w3pbcTEA M scHA, B BB NpeKHid
BP6MeHA NIPaBa NPHIACHBAAMCh W PA3HHMD JPYTHMD CYMECTBAMD:

') C» mpaBocnocoOHOCTHI0 Bbh YEA3AHHOMD TEXHHYCCKOME cMblCAl OT-
HIOAL HE cIbayeTh CMBIIEBATH CHOCOOHOCTH Kb IIEPERHBAHII0 NPABOBBLI X
aKTOBB CO3HAHifA, KOTOPYI0O MOKHO Ha8BaTh NCHXOJOIHYECKOI NPaBoOCIo-
c00HOCTBIO.
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6omecTBaMD, 1yXaMb YCONMHX'D, KHBOTHHMD H Jake HEOTyme-
BJAGHHHMD OpeAMeTaMb, HO 3T0 OpH3HAETCA NPOAYKTOMD He3HA-
HiA, Hepa3BATOCTH, cyeBBpia, H Ha COBpeMeHHOe ,NpocBBmenHoe“
yYerie 0 TOMB, KTO MO¥eTh OHTb CyGLEKTOMD IPaBa, He BIIACTD.

Haunnaerca npaBocmoco6rOCTs YeJoBbka, mo ydemil coBpe-
MOHHOH HOPHCODYJEHIIA, Ch MOMEHTAa pOMJeHid, KOHJAaeTCA BB
MoMeETh cmeprd. Ilpumajiexnts oma BeBMD JIOXAMDB; BOpo-
geMb, 0O TPAJUIONHOMY YYeHil0, 5T0 OTHOCHTCA TOJIBKO Kb CO-
BPeMEHHOMY NpaBy, He 3HawmeMmy paéersa. Bw smoxy e paé-
CTBa NPABOCHOCOGHOCTBIO 00AaJaJH TOABKO CBOGOJHHO JIOLH; UTO
Kacaercd paloBb, TO OHH OW.IA JHMEHH OpaBoCcmOocoGHOCTH, G
He cYOBeKkTaMH, JHNAMH BB 0PHIHYECKOMD CMHCIB, a Bemawmw,
o0BektaMi (cp. BHXKE COBDOMEHHHA YUemid 00 00BEKTAXD).
YUro nocrbimee moioxkenie ommGoYE0 H YTO CYmECTBO pal-
CTBa—TOCHOACKON BJACTH COCTOMTH Bb TOMB, 9T0 Pald ABAfeTcA
cy0bexToMp ofmell 06A3amEHOCTH mOCAymaHia, Tepmbmia m 1. X.
0 OTHOMERi- Kb TrocmnofuEy, Ghuio yike ykasaHo Bume. Moxmo
TOABKO INpH3BATh, YTO 00 OPHNIAJIBEEIMB [paBaMb TIoCy-
JapeTBh, NPH3HAOMMXD paderBo, paém ABAAWTCA BB Goxbe
uin Membe moimofl cTemend AMMERHHMH aKTHBHOH mpaBocmocol-
HOCTH, T. 6. cmocobuocrn obxagats mpaBamd. Ilo HeopHmiais-
HOMY IpaBy, MHTYUTHBHOMY WJM W NO3UTHBHOMY, Hamp., 00H9-
HOMY, H palaMb, KOHEYHO, NPHOHCHBAJAACL H NPHOHCHBANTCHA
TaMB, TI1b eme cymecTByers palcTBo (Bamp., BB HEHTPAIbHOMK
Adpukd), pasimyEnA npaBa BB JOMAmEEMb, ABI0BOMD OHTY
H T I

IIpaBocnoco6rocTh MOXKETH GHTH MOJAHOK HIH OTPAHHYCHHOW,
T. €. He pacmpocTpamaThes Ha m3pbeTHNA mpasa. Bb saBmcn-
MOCTH OTH TOrO, KAKOMy COCIOBil0, NOAY, DPeJUriH NPHEAAJIE-
KHTH JaBEHA vYexopbks, uMbers JH 08B NPaBO NOAJAHCTBA
AAHHATO TOCYJADCTBA M T. M., BO3MOXHMN 60JBMIA MIA MEHbINiA
OTpaHWYeHIA DPABOCHOCOGHOCTH, HAND., JUMERHie CHOCOGHOCTH Kb
BBKOTODHMD JONKHOCTAMB, Kb npio6pbremio mpaBa colcTBeH-
HOCTH Ha HejBmikEMoctH m T. n. Borbe mam Menbe Bamansd
OTpaBHYeHiA INPABOCHOCOOHOCTH HAJIATAOTCA TaKKe 10 CYIy BB
BHIE Haka3amia 3a OpecTymJIeHid.

Orp mpaBocmocoGHOCTH CIBIYeTd 0TAAYATH ABecmoco6HOCT,
HOXD KOTOpOW pasymbercd mnpusnamie 3a AbfierBiamm (manp.,
JOTOBOPaMH) MAHEATO JHNA OOHYHATO MOPHAMUECKAro 3HAYEHid,
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BIi—c10co6HoCTh KB opaimdeckumMb ybicriams. Hamp., 1bra,
YMATHIIOHAHe NpPaBOCHOCOGHN, HO He [kecmoco0ms (mo odhu-
LjaTbHOMY HpaBy).

IlpuBenenEna moXMOMeHIA A NOHATIA MOIB3YHTCA OGMIAMD
OpH3HAHIeMB, H B0oOme Y9YeHie 0 JIOJAAXD, Kakb CyOBEKTaX®,
NpeicTaBAfeTs OJRO H3D BEChbMa HOMBHOTHXD O0MUXb YueHii
npaBopbIbHIA, KOTOpOE He HPEICTABIAETH COYETAHIA ,,CHOPHHXD
BOIPOCOBB“, H BB KOTOPOMD BCe, NOBHIEMOMY (Cp. HHEK),
06cTonTH 6.12r0moAyYHO.

Ho Beimkia 3arpypmeria BB 061acTd yYeHis 0 JHOAXD HpH-
yaHAeTd coBpeMenHOf Haykb ToTs (hakTh, 4r0 MO OHmiaNL-
HOMY OpaBy pasHHA NpaBa W 00A3aHHOCTH, HAmp., MPaBo cob-
CTBEHHOCTH, JeHeRENA NpaBa TPe6oBAaHiA W JOATH M Jp., IpH-
NACHBAITCA HE TOABKO OTTBALEEMB JOIAMB, HO H DPasHHMb
yupeseniaNDb, o0mecTBaMb H T. M., HAOp., FOCYLAPCTBAMB,
Kaswh, 3eMCTBaMB, TOPOJaMb, UEPKBaMb, MOHACTHPAMDB, YHH-
BODCATETAMb, YYCEHMB H MHHMD O6MIECTBAMB, AKLIOHODHHMB
KOMOaHiAMbB, 60IbEMUAMD, OGoraxbibHAMD, O6GHOIOTEKAMDB, Kac-
camb u npod. Hamp., o jamBOMD yuacTKB 3eMaAA roBOpHTCH, UTO
npaBo CcOOCTBGHHOCTH Ha HEro NPHHATICKHTD Kasab, ropoxy,
MOHACTHDIO, ceabckoMy ofmectBy. Cb ropojoMb, KasHoil, akmio-
HODHHMH KOMOAHIAMH 3akmodanTea (9pesh mpejcraBTeeil) xo-
TOBODH, HAOp., JOroBOpH 3aiiMa JeHer'b, AapeHiH H T. M., 10
KOTOPHMB 9TH ,,Cy0BEKTH“ NDHHAMAOTS Ha ce0d pasmnA 06d-
3aTeIbCTBA, Npio6pbTaoTs npaBa, HA3KHBAWTCA KPeJATOPAMH |
IOMKHAEAME, BB cIy9ab HapymeHia cyiaTcd, ABIATCA HCTIAMH
HIM OTBBTYHEAMH.

IlpaBa u 00433HHOCTH TAKHXB JHIB CTPOTO OTAbAA0TCA
0Th TpaBb | obA3amAocTell OTABIPHHXD M0Iel, X0Td OH OBHHE
65 9iemaMm JaHEAaro obmecrsa, OOMEAN ¥ T. X.: si quid
universitati debetar, singulis non debetur, nec quod debet uni-
versitas, singuli debent (npHuMTameeca Kopmopanim He MPHYH-
TaeTcd OTXBABHHMD UIeHaMb, JOATH KOPHOpalid He CYyTh JOATH
OTXBABHBIXD YIGHOBD); T Bemd, HA KOTOPHA NPHHALICKHTD
IpaBo COOCTBEHHOCTH KOPHOpallid, He NPHHALIEKATD LIGHAMD
Kopmopamin u o06paTHo, H T. .
¢ Tagaxs CcyOBeKTOBD HA3BBAKTD ,IPHIMYCCKAME JHUAME,
Bb OTJHYIE OTH OTLBILENXD MOfeH, KOTODHXD, BB KadecTsh
CY0beKTOBb NpaBA, HA3HBAIOTD ,(PH3UYOCKHMH IHOAMES.
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Tpaxunionno pasingaoTs JBa BHIA OPAIHIECKHX'D JTHILB:

1) Kopnopamim (universitas personarum, collegia personalia
cpenneBbROBHXD IopucTOBD). OO6WYHOe omperbiemie Kopmopamin
TAACHTDB: KODHOPAIif ecTh HPaBOCHOCOGHNA C0103B JAIB, HIAH
Takoe - 0p. Ao, cy6eTpaToMB KoTOparo aApagoTea wienH. Cioxa
OTHOCATCA PasHHA 06ecTBA, KOMOAHIM W T, M.

2) Yupemnenia (universitas bonorum, collegia realia cpegge-
BBKOBHXD fopucToRB). OO6HUHO® ompejxbiemie: HMYMIECTBOHAH®
KOMILIGKCH, €AMOCTOATENbHHA HMYIECTBA, NOCBAMEHHEHA OIpe-
Xxbaenmoii moxesmoll nbam, Wam Takia lop. amma, cy6erpaToms
KOHX'D #BJIAETCA KOMITEKCH HMymecTsa (Hamp., 6oraxbisam, 1oMa
TPyAoIw00ia, y9eOHNA 3aBefieHid, 3a KOTODHMH MNpPH3HAHA CAMO-
CTOATeNbHAA NPABOCIOCOGROCTH, W T. I.).

O6NKHOBEHHO NPH3HAETCA TAKMKe HATHYEOCTH MEPEXOTHHXB
HIH cMbmaHANXD (QopMb (collegia mixta).

W Bors BB Haykb uiers Beaukifl cnops, MOPOXMBMIN rpo-
MAJHYI0 JAHTEPATYPy, O TOMB, ABIAWTCA JAA T. H. OPHIHYECKLA
auna prbiCTBATEIbHO JHIAMH, CYOBEKTaMH, CYMECTBYOTH JH
BB JIBACTBATEILHOCTH Takie CYOBEKTH, M €CIH Ja, TO KTO HIH
9T0 CO0CTBEHHO ABAA6TCA 3TBCh HOCHTEIEMB HIPABOCIOCOGHOCTH,
cyOLeKTOMb NDaBb, KakoBa BHCTBHTEIbHAA MPHPOJA HTHXD
cy0bexToBb. Jl1a pBmenia 5THXB BOEPOCOBD GHIO MpPeIIOKEHO
MHOKECTBO DPa3IHYHNXB TeOpidl, OTIACTH BEChMA 3AMHCIOBATHXD
H TPYIHO HOLIAIOMHXCA NOHAMAHID W mepefaub !).

lrapebitmia u3b Teopili 0PUIWIECKAXD JHOD CYTH CIB-
ayomia ®):

1. Teopia gunyiu. 1Mo pToMy y9enio, cBAHBACMOMY 0GHK-
HOBeHHO ¢b mveHemb CaBumbH (XoTd oHO OHTO y#e H3BbCTHO
H TOCHOJCTBOBANO BB W0DHCOPYILeHNIH BB TeueHie HBCKOIBEHXD
croxbriii go CaBmHbH, BB 4acTHOCTA ObLIO 00CTOATEILHO pas-
paGotano smavennthiMb bpueroms XIII Bbra, mamow Mamoken-
miews IV Bp 1245 1.), IbilcTBHTEILHNMD pPeAibHNMD CYOB-
eKTOMB OPaBb MOKeTb OHTH TOAbKO oTTBibEMil 4exosbrn. Ho

!) Cp., wexzy npounns, Cysopors, O0b 0pEIAYECKAXH JHNAXE MO
puEMCEOMY IpaBy, 2-e max. 1900 r., erp. 102: «He cabis xarbe sa msiome-
miens mbicaedf 'mpke..., Taks Kakb TyTh NOYTeHHBI HHBHINCTH IEPECTALTH
y#&e TOBOPHTH YXOOONOHATHHIMD ABBIKOMD, MLl Nepeitiems> o T. A.

*) Boxbe mogpobHLIe 0030PEl PadHBIXE YUYeHIH 0 0p. JINONAXb MOEKHO
uafitn Bb HasBanHOMB c¢04. CysopoBa m BB cou. I'epparena, Passurie yue
Hig o rop. xmmb. 1888 r.
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MO3ATHBHOE TNPaBO MOKeTh AAA ®W3BberHHXD mbaelt mepenectd
npaBocnoco6HOCTh 1 Ha HBYTO Takoe, 9TO He HABIAETCHA pealb-
HHMD JHOOMB, (PHETHPOBATH HANWYHOCTH JMLA TaMb, TAB ero
Bb rhlicrBureasnoctn mB15. Takie ¢uarapoBammne, T. e. BH-
MHmAeHEHe Jaa whiefi mpaBa, cy0BeKTH, CymecTBYLiie TOABKO
Bb KauecTBb ,0TBICYGHHAr0 DOHATIA“, a He BB jybilcTBHTENB-
HocTH (nmomina jaris et non personarum, nomina intellectualia,
no upaxemiams Manokemria IV), m cyrs opmamueckia inma.

Cpeam npexHEXD H COBPeMEHHNXB CTODOHHHKOBD TeOpiH
¢nniy nwboTea pasHOraacid mo BOmPOEY O TOMB, 4TO BO3BO-
guTCSA BB AHYEOCTH myTeMb (uknis; mo MEbmilo oxmmxs (Ca-
Bupbd, IIyxTe B 7p.) oamnersopserca ubib, mo mabmilo Apy-
THXD HAMYU(ECTBO, N0 MHBHIO TpeTbEXD BB 00AACTH KOpHOpa-
Wili— coenAeHIe JHIB, BB 001ACTH YIpemIenii—mEMymecTBo ).

2. Ompuyameasroin meopiw. OTs Teopin ¢uknin ecre-
CTBeRBHI MePeX0fLb Kb ACHOMYy H HOCABLOBATEABHOMY OTDHUAHII
MHHXD JHOG Bb Opaeb, kpomB ¢u3ugecKkuxb, W Kb OPHIHABIKO
HECOCTOATEJbHOCTH CaMaro NOHATIA ODHIMYECKHXD JHUD H 1b-
Jemid JANG BAa JBA BHAA.

a) Teopin yraesvxs unywecmss. Ilpotuss Teopin Guk-
uin, rocnogcreoBaBmeii Ge3pasybabno BH HAYKB mpaBa Ko BTOpOR
noropuen XIX Bbka, u BooGme MHPOTHBD yYemid 0 lopuiuye-
CKHXD JHUAXD, KaKb TAKOBHXD, BHCTYOHAD (BB 1857 T.)
Bpuans. OB HCXOAUTD H3B TOrO HPOCTOr0 NOIOMKEHid, 9YTO
ecil IOpPHAMYeCKiA IUOA CYTh TOAbKO (PURTHBHHA, HA CAMOMD
1b1b e cymecrByomia JuOa, TO Takd U cIBAyeTh NMPH3HATH,
4TO ORH He CYUECTBYIOTH, @ He Da3AMYaTh, Kakb KaKoi-TO BTO-
poil BHIB JANG, HAPAAY Cb (U3NIECKHMH, OpPHAUYECKIf JIHUA.
IOpupugeckia auna WrpaioTd Bh HAYKB mpaBa Takylo Ke pob,
Kakb 9ydela Jid OyraHia Bopo6beBb BB ARTPONOJOIiH, ecaH Gk
HXD OTHECTH TYAd, Kakb OCOOHH BHAD JIOfeH, MOTOMY 9YTO OHH
n300paxaTs dexosbra.

Yuenie o cymecTBoBaHIE JABYXH BHEOBB JHIB cABLyeTs 0T-
BeprayTh. CymecTsyoTs Ee JBa BHJA JHI, a TOABKO JBA BHI2

') UpesBriuaiinoe N HCEIOYATEILHOE pacHpocTpanenie Teopim (ERIin

OPOBOAHTD TENEPh, MeEAY NpoynyMb, Bupanars. Ero reopia mpasa Takosa
(cp. Bbume, cTp. 294 npus.), 4To mo Helf, KPOM’S OPHANYECKAXE IUNB, OKa-
3bIBAlOTCHA (DHRTHBHLIMY,- HIH «INOXY(EKTHBHBLIME> cyObeKTaMm emle B pas-
Hble Apyrie: ABTH, cymacmleillie, HHOCTPAHNBI, 0esBBeTHO OTCyTCTByLIie
(cp. Principienlehre § 13).
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HMYL(ECTBB: 1) HMYymecTBO, UpHEAjIeKaulee H3pBeTHOMY JHIY
(Personenvermigen), 2) mMymecTso, mpelHa3HAYEHHOE LA Yero
au6o, uMmymectBo Jaa wham, mvymeerBo hau (Zweckvermogen),
T. €. HMYIeCTBO, He NpHHAJLJekAmee HHKAKOMY JHIY, HO CIy-
samee i onperbremnoiil wbam. StEmb momAriems Zweckver-
mogen crbxyers 3aMmBRUTS HOYXAYHOE MORATIC OPHAMIECKAX'D THID.

Yuenie Bpunna Bussaio 6oasmoe cuymenie 0 6poxenie MHCIH
Bh IODHCODYAEHLIA; MHOrie OTKA3ajiuch OTH TOCHOACTBOBABIIEH
npexie Teopin (HEKIiH; HBKOTOPHE NDPHCOGIHHHIMCH Kb YYeHil0
Bpmana '); apyrie ke (G0AbWIMHCTBO), He YAOBAECTBODAACH ero
yuemieMB, CTaiH HCKaTh HHHXB nyrell pbmenia 3aragounolf mpo-
01eMH.

b. Teopin oescydsenmnmas npass. Teopia dukuin n
BoOGme oTpmuanie KbilcTBHTEIBHAr0 CYMIECTBOBAHIA CYOBEKTOBD
ThXp 0083aBEOCTEHl H IDaBb, KOTODHA OPHOHCHBAKTCA W0PHAH-
YeCKEMb JHNAMD, 3aKIN0YAETH BH ce6B mpH3Hamie cymecTBoBa-
Bif o6a3amocTell Gesb cy6BexToBD, Ge3b 00A3aRHNXD, M NPABB
6e3b Cy0beKTOBH, Ge3b YNPaBOMOUEHHHXD. Yike [0 NOABIOHIA
yuenia Bpmana 6mao mpextomeno (Bmmpmeiinoms) npEssath cy-
MEeCTBOBaHie ,06e3Cy6HEKTHHXD OPaBB“ 2), a €O BPEMEHH M0-
ABJenia ydenis BpuANa Teopid Ge3cy0heKTHHXH HPaBb MOJYYH.Ia
Aaxsrbiimee pacmpocrpanenie. O6b 00A3aBHOCTAXD NpPH 3TOMB,
coo6pasno o6meMy OJHOCTODOHHEMY HANDABJIEHII TelCpeMHAro
yuenia o cy0bexTmBHOMD mpash Boo6me m 0 cy0bekTaxs mpaBa
Bh YaCTHOCTH, O0HKHOBeHHO 3a6mBaercd. IlocrbroBarenvno, b
ToukH 3pbHIA yYemia o 6e3cy0BEKTHHXD 0paBaxsb, crbiyers
IPH3HABATH H CYIIGCTBOBARIC TAKHXD 00A33HHOCTeH, M0 KOTOPHMB
HHKTO HO 00A3aR.

c. Teopis Iepumea ®). CooGpasso cBoeMy ofmeMy yde-
Hi0 0 MpaBaxh, Kakb 3AWIEHENXD HBHTepecaxs, lepuars mo-
JaraerTh, 4TO0 mpaBa MOXeTh HMBTH TOABKO TOTH, KTO uMbers
MBTEPECH, NOTPeOHOCTH, KTO MOKETD [0Jb30BATHCA, YAOBIETBOPATH
¢BOH mOTpeGHOCTH, T. €. TOAbKO oTxBabHHe Jiogd. Teopisa lopu-

1) Buoands mam ¢®b pasHbBIMH MOAH(HRANiAMu, Bb POAD, HANp., TOTO, 4TO
nMyHecTRa NrpaloTh poan amna (Personenrolle), me Oyxiyum ammamm.

?) Ilo yuemiro Buupmefiza, npaBa, « Wollendiirfen», no ero ompeabae-
Hilo, cp. Beime eTp. 379 npmEM., NpexcTaBaAlTh HBuTO OesimuHoe, HE Tpe-
Gylomee FaINYHOCTH cyOBeKTA; MOKETh CYIIECTBOBATh <NpaBO XOTBTh>
TOCHOACTBO BOJM, HAKONY He NpHHaIlesmaliee.

%) Geist des rom. Rechts, III § 61.



— 394 —

JAYeCKHXD JHIb, KaKD 0COOHXD Cy6HEKTOBB, 6CTh, MO €ro Mab-
Hilo, mopokienie GopMasu3Ma M NPH3HAKD HEMOHEMAHIA HMCTHH-
Haro cymecrBa Abra. MernmRuME cy6bexTaMH mpaBh BB TBXB
CIy9adX®b, KOLLA TOBOPHTCA O W0OPHIHYECKOMD JANB, ABAA0TCA
OTABABHNE WIEHH KOPOOpAliH WAH JOJH, HoJIb3ylomieca 6ia-
raMp JAaHHArO y9peajemid, Bamp., mpu3pbBaemume GBiume, (0ab-
HHe B T. [., BoOOmE ajpecaTH, TeCTHHATADH DeATbHATO MOMb-
goBamid. /l1a mpakTHYeckux®> HaJXo6HOCTeH, XA yI06CTBA HCEOBOM
3allUTH NPaBb, AATCA OJUHD HCKD OTb HMEHH COBOKYOHOCTH,
HO H3D JTOr0 HENb3A 3aKN0YaTh, 6yaTo ABA0 MIETH O NpHHEAT-
JeKBOCTH IpPaBb He OTIBILHHMB JANAMB, 3 KAKOMY-TO 0CO60MY
cybserry 1).

3. Teopia peansnazo cyuyecmseosaniss WPUOUHLCKUTS
auys. Heemorps Ha ph3kyw moleMusy o BuembmBamie Teopid
IOPHIHYECKAXD JUND, KakD 0COOHXD cyOBEKTOBD IPaBB, €O CTO-
DOHH CKeNTHKOBB, MHOTIe YYeHHe, BB TOMB 4HCIB BechbMa BH-
Taloniiecd, YTBEDHKLATH CYILIECTBOBaHie IPHINYECKHXD JHID,
H IPATOMD He B KageerBh (ukuill, a kakb IBACTBATEIHHHXD,
PEATBENXD JHNb, TaKb #e peaibHBXb, Kakb H  OTIBAbHHE
KABHE JTIOIA.

a. Teopia coyransuvirs oparusmoss. Hanborsmee 3ma-
ueHie BD COBpeMEHHOHl HaykB mpaBa m3D Teopiil pea’apHaro cy-
I[eCTBOBAHIA 10DHIMYECKUXD JHND EMBeTh Yyuemie, BHAAmee Bb
IOPHAHYECKHXD JHIAXD 0606ar0 poia OPraHH3MH BHCMAro (HALDb-
HHIMBHIYATbRAr0) NODAJKA, CONiAJbHHE OPTaHH3MH, OLAPEHHHE
BOJIEI0 H IPaBOCHOCOOHOCTBI0, —Ydenie, COOTBBTCTBYIONLE 10 CBOGMY
XapakTepy ¥ HampasiIeHilo OpraEnyeckoil uan GioJornieckoil mroaB
conjioxorin u rocyiapersopbrbuia (ep. Bwme § 12). Ero na-
3HBAKTD Takike IeDMAHHCTHYECKUMB, NOTOMY 9YTO TJIABHEIMH ero
OpeJCTABATENAMA fABIAKWTCA KOpubeH HAYKH HA[I0HAJIBLHATO Tep-
MaHckaro npaBa —repManucti (besereps, Baonuan, Tupke n 1p.),
Bb OTANYie OTH DOMAHHCTOBh—CHEMIaTACTORD [0 HAYKD puM-
ckaro mpasa. IIpuToMD BHEalmiecs OpeXCTABHTEIH ITOr0 y4eHid
BHIATH BDb INpPH3HAHIA DEAJBHHXD H HKHBHXD. 00MECTBEHHBXD

}) Raks BEIHO H3DH coolmiemmaro Bbimie, crp. 364, mpaBa mo Iepumury
C0CTOATH H3H HHTEPECOBH M HCEOBB. OTHAMB O0BACHAETCA ero ¢opmyan-
POBEa, Kacawinasges CHeialbHO HCKOBB. IlocxBiyiomie CTOPOHHEKE ere
Teopim (cp., Hamp., M. Schwabe, Rechtssubjekt, 1901) pacupocrpansiTs
ero Tesuch HA Beh BOOOINE NIpaBa, NPHIHCHIBAEMBIA 0. IANAMD; HBEOTO-
psie OpE 5TOMB, Halp., KODKYHOBS, NPH3HAIOTH WAIHYHOCTH (DUEHIH,
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OpTaHA3MOBD 0COGCHHOCTb W BEJHKOe NDPEHMYMECTBO TepPMAHCKAr0
HANjORANbHAT0 AYX2 W MpaBa OPelb DHMCKAMB. BH PHMCKOMB
npapB, mo nxb MEbHEI0, 0pEIEYEcKiA JHOa OHJIA Ge3mH3REH-
HEMA  dmkniaMa, OearbriecEEME THRAMA; BANPOTHBT, TepMaH-
CK0e HaNioHAIbHOE CO3HAHIe BHpaGoTalo W NPA3HAETH BDH 061a-
CTH 0PHJHYECKAXD JAND pPealbHHsA, KH3HECHOCOOHHA M K-
BHA CYIMECTBA, DealbHHe COMiaJibENe opramm3MH. OTcija Bo-
CTOpXKERHNIT TOHD 3AMAUTH 3Toll Teopinm.

» LOCTOMiIHEMD Hamero BpeMenH, XBiicTBATEAbHO 060CHOBAH-
BHMD HAmAMB Mipoco3eplaHieMb, JBiCTBATENbHO NPOIPCCCHB-
HHMD ABJAdeTcA TOXbKO BO33pBHIe, KoTopoe BHPaGOTalh repMan-
¢Kill xyxb BH MHOroBBKOBOE GophOb: HAyB YeaoBByecKHMH WH-
JUBHJAME TPOXONKANTDH CYMECTBOBATH Yelopbueckie cON3H pas-
HATo MOpAJKA M paHTa—pealbHHA CYMecTBA HCTOPHYECKOH JIbi-
CTBUTEABHOCTH, COMIAJbHNE OPTaHU3MH Cb TOXOBOHl M HPOYHMH
OpTaBAMH, W3D KOAXB KakIui Ha cBoeMb MberB yyacTByers
BB 06meil nsmu mbaaro“ (Gierke, Deutsches Privatrecht, I. 1895.
erp. 468) 1)

Kakp m BB o6ractm 6ioxormyeckoil MKOIH €ONioAOTiM H BB
BaykB o rocyzaperB, Teopis comiaJibHNXB OPraHE3MOBD EMBETH
MHOKECTBO DasHOBHIHOCTel B OTTEHROBD, CMOTPA MO CTeNeBAMD
cOamxKenia ,,CONiaTBbEHXD OPraHH3MOBB“ Cb MKHBOTHHMH Opra-
masMamu. Taks, HbRoTOpHe HAXOZATH BH WPHANIECCKHXD JMIAXD
A 1ymy u Thro (Baomuwam pfame pasamyarb PasHHA OPHIH-
Yeckid JApOa MO MONy, NPHOACHBAXD TOCYIADCTBY, N0 EbMeikR
der Staat—nma CYIECTBATEIBHOE MY:KECKaro poja, MYH{OCHiﬁ
nOXb, INEPKBE—MKEHCKIll M T. 1.); Xpyrie, OCTABIAA AHATOMIIO
Bb CTOpOEB, BpamaioTcda r1aBEHMB 00pa3oMb BDb cdepd memxo-
Xorim (T. e. OPHINYECKOH NCHXOJOTiM, €b ed MpeICTABICHIAMH
0 ,Boxb“, ,mATepecaxb“ W T. 1., a He OOWYHON HayIHOH
MCHXOJOTIM) M [OPHIHCHBAITD OPHIHYCCKHMD JBIAMB GoabIe

) «Co Bpewenn mosBienia mcTopEUecko#f MKOXBI BocHmhLIaXxa Gopsba
HO NOBOJY NOHATIA IOpHEAAYECKAro JENa, 60pbba, pacKoXOBIIad NpeACTABH-
Texe# Ebuenwoll mayrm mpaBa Ha xBa BpampeGmsle Jarepss (Schwabe, nass.
c04., eTp. 9). 9T0 ruABHEIME 006pa3oMB OTHOCHTCA Kb OOpHOS <pOMaHHCTH-
4ecKoi» Teopim ¢mEnim m <repmammcTRYEcKofl Teopim comiaxsHEIXB Opra-
HEBMOBB. Bnpouews, B Hopbiimee BpevMs Kb repMammcTHYeckofi Teopim
NPHCOGAWHHIACH W pasHble BhijanIiecs poManucThl (Bapors, Bnocabyersin,
BIPOYeMD, BOSBpaTHBWIiica Kb Teopim ¢uxnim, PerexncGepreps, Dprvans
U Ap.), ¥ Teneph repMaHECTHYECKAA TeOpia ABIfeTCA HaHOOIBe pacmpocTpa-
HEHHOI0 W MONYAAPHOIO.
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HIH MeHbII® DA3HENXDB JYXOBHHXD CBOHCTBD H CHOCOGHOCTEH,
FMaBEHMD 00pasoMb H Npewkje Bcero 0co6yl OIUHYW ,,BOJNS.

b. Membmee 3mauenie Bb Haykb u 1m0 60JbIIGH YaCTH TOABKO
¢JHEHYENXD NPHBED:KeBIEeBD HMBOTH MHOTOYHCAHHNSA H PasHo-
00pasHHsA JpYyrig Teopid peasbHAro Cyl|eCTBOBAHIA PHAMICCKHXD
anns. Hbroropwe yuemne jabicTBHTeJAbHNMH Cy0BeKkTaMH Opasa
Bb 061acTH WODHIMYECKHXD JNOD CYHTANTD OPramH30BamE(e
yOpaBJenie HIH ,LIAMeecA COCTOAHIe YOPABIEHiA HMYIMIECTBOMD“,
HAH QJMUBECTPATOPOBD, HAM OTIBILENSA X03a#cTBA, MIH COBO-
KYOHOCTH 9YJEHOBD KOPHODALIA M UOAB3YIOMUXCHA YHpemIeniaMH,
Kakb TAKOBHA, Bb OTMHYie 0Th OTXBALAMXD Jaund (6ess oro-
XKIeCTBIGRIA HXD Cb OPraHH3MAMH BB G6i0JOTHYECKOMB CMHCIB)
u 1. & Hbroropwe cMoTpaTs Ha XBao BecbMa peatHCTHYOCKH
Bb TOMB CMHCTB, 9TO OHH aNeLIHPYOTH Kb CBHAXBTEILCTBY
BEBIIAAXD YYBCTBD, AOKA3HBAIIEXD HALIAJLEO PEAJbHOe CYME-
CTBOBAHI® WDHIMYECKEXD JAHI'b, HO JOOYCKAOLUXD H MHCJIH,
9T0 TOPOXB, FOCYAAPCTBO, YRHBODCATeT> M T. H. €CTh RAYTO,
Bb AbficTBETeNbHOCTH He cymectByerd '). Ha npormBomoxoxuoi
€TOpOHS JIMERHATO pANA MOLTEKAIMAXD Teopifi maxogATcA T,
KOTOPHSA CYNTAIOTH COOTBBTCTBCHAHS PEAJBHOCTH He TOJAbKO He-
JOCTYIAHMH BEBIIEMMB 9YyBCTBaMDb, HO H BOOGH[® ONHTHOMY
D03HAHI, H HMBOTD MeTau3nYeckifi MM MECTHYeCKid Xapak-
Tepb. Takp, BBEOTODHE BO3BOAATH BB CYODBEKTH ,MeTadu3u-
9eckyl0 BOMO“ WiH ,Boaw“ (Ge3n smATeTa ,MeTadH3MYECKil“)
uim |, 6esTbaecANa BOIM“, KAKD 0COOHIA HEJOCTYNHHSA BABMIHEME
gyBcTBaMb cymecrBa. (Oco6eHHO 06CTOATENBHO TEODLI BOJH, CY-
mectsyomedi u pbAcTeynmeit 6e3n coorpbrersennaro Thia, pas-
Baxs Ilureapmans. B o6xactu kopmopanift, mo mubmiio Ilures-
MaHa, NOJAeKamasd Boad ofpasyeTcd H3D BOAb OTABIBHHXD
uieHoBb. Bb yupemieHiaxp nofrexamas OesrhiecHas BoJA
HpeICTaBAAeTs OTABAMBIYIOCH H IMOJIYYMBIIYI CAMOCTOATENbHO®
cymecTBoBanie Bomo yuperuread. Bb o6BEx® 06iacrdaxD neTHH-
HEMH Ccy0BeKTaMH aBAAlTCA Gearbiecama Boam. Coo6pasHo ¢b

) Cp., Hanp., HSB COBPEMEHHHLIXB ABTOPHTETHBLIXB IOPHCTOBH [lepH-
oyprs, Hangerrer I § 59: «Ilpexcrabaenie ropmamyeckaro imma (He eeTs
¢uERmis, T. e. upefcTaBienie, npoTuBopbyamee ABHCTBETENLHOCTH, pealsb-
HOMY NOJOXEHil0 Bemell, a HANIDOTARE) MOABOANTE AbilcTBHTEILHOE ABIEHie
noxs coorpbrerBylomee emy nonartie. Ilonsarie obmmmsr, Hamp., CBA3AHO B
3eMIeI0 H JIOABMHE, COCTOALIHMA MERAY c0000 Bb NWIBBETHBIXH OTHOIIE-
HiAXB. 9TO mpejicTaBieHie cooTBBTCTBYeTh peaibHOcTH, OHO He TOpOEAe-
Hie ¢anTasin, Kakk HWBKOTOpBIC AYMAIOTH, a PascyAkar,
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oMb BMBeTo pbiemia AmOd Ha Qu3MYeCKiA M lopHAMYECKis
Il@reasmans npepraraers XbauTh BXP Ha ThIecHWA H GesTh-
accena '). V gpyraxs aBroposs BMBCTO ,BOAR“ QEIYPHPYIOTH
»UBAN“, HIM ,WATEDECH“, KaKD KakiA-TO CAMOCTOATCIBHHSA
CylecTBa, W HpoOY.

IToxpoGras KpuTHKA NpUBEIEHANXD TeOpill, H3XOKeHIe BCHXH
HAH X0TA 6N TOABKO TJAABHBAMMXD BO3RHKAWMUXD MNPOTHBD
HHXD BO3paxemifl, motpeGoBasa 6w MHOrO MBCTa M He mpet-
craBagerca meobxopumow. Moxmo, ocraBadch Ha mouBl Tpanm-
NiORAHXD NpejcTaBReHii W ygemii o mpaeb, T. e. Toro, uro
H3BBCTHO COBPeMEHHOM IOPHCOPYAGHLIH H TPH3HAETCA el, HO
yOycKaeTcd H3D BHAY OpH NOCTPOERiH PAasHHXB TeOpil WpUiH-
YeCKHX'h JHIb, OTPAHHYHTHCA Yka3aHieMb Ha crbryomee o6cros-
TeJbCTBO:

Jlas cymecTBOBaHIA WPHIATECKAr0 AMUA BOBCe He Tpelyercs
HAAMYHOCTH TOro, YTO NpEANOJAralTh pas3HHA CYHECTBYONiA
TeopiH OPHIHIECKHXD JAHID.

CrpanBHMB 006pasoMb 5TH TeOpiH, COODYkKaeMbs Ha mOYBE
ojuniaNbHEAr0O UPaBa H OPHHOPOBIEGHHHA Kb COJEPKamilo ero, He
ofpamaiTs BHHMamid Ha TO, 94TO TpefyeTcA M uTO He Tpe-
6yercA mO HTOMy DpaBY AXd BO3HHKHOBERIA M CYN|eCTBOBAHIA
0PHHYeCKAr0 JUIA, Kakb 0c06aro mnpaBocmoco6Haro cy6bekTa,
Morymjaro mpio6pBTaTh AMYmeCTBEHHHA H MHWA NpaBa u T. 1.

Jlia BO3HMKHOBEHIA MpPHIAYECKAro JHLA JOCTATOYHO, MO
cymecTByomemy (ofuiiarbHOMy) HpaBy, coBepIeRia H3BBCTHHXB

1) Bnpouews, yMCTBEHHBIA MaHANYJANiH, nponssoxnybia IlaTeapnanoys
¢b BOJEI0, 0 CROJLKY XBIO He HJETH cHeniadsHO O IpAsHamin <DesThbiec-
HBIXD BOJb» NWNAMA, He NPEJCTAaBIAKTD HCKAIOYHTEIbHON OcobOenHOCTH ero
teopin. CoBpeMenHoe rocyiapcTBOBbABHIE M TEOpis IOPHIHYECKEXD JAIb,
KaKb CONiaJbHBIX'E OPraHHZMOBD, NPUOBralOTh Kb TAKEME & <IICHXOJOTH-
YEeCKEM'b» OIlepamiiMd ¢b «B01ei0», Kb NPOH3BOACTBY 0c000it «eqmuoi BoJm»
TOCYA2PCTE2 B HHBIX'> HaJb-YeNOBBYECKAX'D CYWIECTBD H3D MHOKECTBA ve-
A0BBYECKAXD BOIb, Kb OTABIEHII0 M IepeHeceHild BOAb TYAA, IIb 3TO gIa
NOCTPOEHiA NojJemaHEXD Teopit Ttpedyercs, m mpou. Memay npoumms,
rapfoxbe Bbjawmiics cospeMenubii repmanmers 'mpxe onpexbasers npu-
pPoOXy EKopnopauitt m yupespeuilt cabp. obpasoms (Deutsches Privatrechtt, I
1895, crp. 474):

<«Hopnopania ecTs ¢003b ¢k KOPEHAIIECA Bbh HeMb CAMOMDB JHY-
HOCTBIO; e JIymla ecTh elEHad obmas BOIdA, ed TBIO—COI03HLIHE OpranEsys.
Yupexnenie (Anstalt) ecTs c0108b ¢b HACAKIEHHOW eMY H3BHE JHYHOCTLIO;
€ro Ayina—ejHHAA YYpelATeIbcKad BoXA (BOAA yypejimTeds), ea Thio—op-
raamdeckroe npucnocobrenie, myreMs KoTOparo sToit Boxb cXy®aTh NOCTOAHHO
XoxE». [laxbnie 8BTOPH yLasbiBAaeTh, YTO BOIA Kopmopaniff ecTe mMMamenT-
Hafd, BOJA YupeXAeHiH—TpaHcHeHXEHTHAA BOJIA.
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dopmaabEOCTel: CcOCTaBAeBiA H3BBETHWXB® JOKYMEHTOBD, YTBEp-
XKIemiA Co CTOPOHM H3BBeTHAr0 HAYAJABCTBA W T. I

Hanpuwbps, HOBOe repMaHCKoe IpamIaHCKOE YJIOKeHie Aas
BO3HAKHOBEHiA Y9YpemJeHis, Kakb W0pHIAUECCKAr0 JANA, TPe(yeTs
HaIAYEOCTH CcrBAyomuxs yeaosid (§ 80):

»Jl18 BO3HHKHOBEHiA NpaBOCHOCOGHATO YupemieHia KpomB
cxbakd '), BampaBieHHON HAa CO3Namie YupemJeHid, Tpebyerca
coraacie mpasmTexncTBa“... (faxbe ompexbigerca, Kb KaKoMy
H3b TePMAHCKHXD MNPABATEIbCTBD BB KAKUXH CIYYadAXD CIB-
XyeTh o0pamaTthed, KOMYy HAJJEXKHTH HCOPAMHBATH cOTJacie mpa-
BATEIBCTBA H T. I.).

Taknns 06pasoMb, M0 HOBOMY IepMaHCKOMY YJIoeHilo (BEpO-
YeMb, Bb JaHHOA 001acTH HHAKAKOro CYIMECTBEHHAT0 HOBOBBeJe-
Hif [0 CpaBHEHi0 ¢b JADPYTHMH 3aKOHOZATEABCTBAMA He COZep-
JKameMy), A4 BOSHHKHOBERIA WPHIHYECKHX'D JHI, HA3HBACMHXD
YYpemICHIAME, JOCTATOYHO HAAMYHOCTH UPABHIBHO COCTABJICHHATO
YaCTHHMB JANOMB DACHOpAJMTENbEATO JOKYMEHTA H HAJJIeKa-
MAr0 BHpaKeHlA COTJAcid €O CTOPOHH OpaBHTENBCTBA, HAMp.,
C00TBBTCTBERHOH DO30JI0MIH MHHHCTDA.

Ecam obparuts JoX:kHOe BHEMaHi® Ha BTOTH (AKTH H TO,
9T0 H3b Hero BHTEKAaeTh, TO €pasy OOHADYXKHBaeTcA NOIHAS
HECOCTOATEABHOCTh IBaaro JIMHHATO DAAA CYMIECTBYIIIHXB TO0-
piil OpHINYECKAXD JANG G6e3b AarbEbitmell HXPD KPHTHEH:

1. Tpefyerca Jm 1iA BO3HMKHOBEHIA KOpPHIAYECKAro JHIA
HANTAYHEOCTh THXB JMIOfell, KOTODHMDB JocTaercs ,MOAB3a“, UBhH
HHTEpECH YIOBJETBOPAKWTCA BCIBICTBIe CYMECTBOBAHIA JAHHAIO
yupexienia (BaTAYHOCTH JecrmHAarapoBb)? Takoro yexoBia ®
OrpaHMYeHiA 3aKORD He YycramoBifeTs. M 3ro Bmoamd pesomso.
Hovemy, mampumbps, He pomyetuth yupempenmid ,Ilpiora umenn
Wrasa IlerpoBa“ pid BOCHHTAHIA WOXKHAHIIEN, KOTOpHE poO-
Iarca poerd 1915 ropa (,z:o TOr0 BPEMEHH IN0KEPTBOBAHHHI,
IOKa He o0co6eBHO GOJbMOM, KADHTATD JOJKEHD YBeJIHYHBATLCA
HAPOCTaHieMD NPONEATOBD WAH NATbHBAMAME [OKEPTBOBAHIAMM)?
Win mowemy Be JONYCTHTh YupesieHid JJIA JecTBOBAHIA TAKOrO
10 cBaToro B BMBerh ¢b TEMB NOMHHOBeRiA YN 3HAMEHHTATO
npefka yupeintena? Bb mepoMd cxydal 10pAAMYecKoe JHIO
BO3HAKAETH DAHBMeE DOKJEHIA NECTHHATADOBB, BO BTOPOMDB CAY-

') Hanpawbps, 3aBbianis, ZoroBopa.
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gab Toke He umbercd BD BHJY HAAMIHHXD ACCTHHATAPOBD Cb
»0poxoMs“ u 1. m. Taxums o6pasoms, magaers Teopia lepuu-
ra @ ero mocrbjosare’edf, mpeimojaraomas 3a IHPMAMA KM
CKOOKaMH IOpHJAYECKAro JHNA HAAWYHHXD KUBHXD JECTAHATA-
POBB, Kakb ABACTBATENBHHXD YIPABOMOUCHHHX'D.

2. Tpe6yerca au HATHYHOCTH HMYIECTBA IXA BO3HHKHOBE-
Big lopupuueckaro gmna? Takoro orpammdenia 3akoHD BmOAH
Pe30HHO He ycTaHoBAAerh. Moxers OuTh, BB JAHHOMB caydab,
mocaB DpuH3HARiA yupekjeHid, mocxh BOBHAKHOBeHiA OPHANYE-
CKaro JIuna, OXHIAITCA MHOTOYHCICHHHSA M0KEDTBOBAHIA HA UMA
9TOr0 Juua XA ToR whim, XAA KoTopoil yupemieHie upexHa-
sgageno. Miw, mampumBps, moueMy He JONYCTHTH YUpewleHid
. COeperateapnoil kacch Takofi-to“, ,Hacew B3auMmuo# momonym*
U T. IO. H3B-33 OTCYTCTBiA ocobaro mmymecrBa? Takosoe co-
Gepered, aumb OH OHJI0 DPH3EARO HPABOCHOCOGHOe YUpemjpeHie.
TakuMb 06pasoMb majaers Teopia ,,IIBIEBHXD HMYMmECTBD“
Bpuena m ero mocrbioBateneii.

3. TpeGyerca xu mofBJIeHIe KaKOTo-Im0o COMIAABHATO OpPra-
BH3MAa A BO3HUKHOBEHiA lopugmieckaro auna? Ilo 3akomy mH-
gero mogobmaro me Tpe6yerca. VM oT® cocraBienis 3aphmamia
U TOJNHCH MMHHCTPA BO BCAKOMDB CAyYal He popuTcd BUKAKOM
»OPranm3Mb“ | BOOOWIE HE NOABHTCA HHKAKOTO ,,CYMECTBA“,
KpoMB OymMammaro; a MexLy TBMB H0pHAMYECKAs JHYHOCTH BO3-
BHKAeTh H MOXeTH npio6pherh caMocToATeIbHNA NPaBa Ch MO-
MeHTa NOJNHCH JIOKYMeHTa NOLTeXAIIUMD YHHOBHAKOMSB. TaKuMb
00pa3oMb NafaeTh Teopifi COMialbHHXD ODPraHA3MOBS.

4. To e (mutatis mutandis) OTHOCHTCH KB TeopiAMb
,»OpTaHN30BAHBATO YOpPaBJAeHIA“, ,aJMPEHCTPATOPOBB“, OTABIb-
HHXD ,X03AHCTBD“ M 1pod.; H60 AJ1A BO3HMKHOBEHIA HPHIHA-
Yeckaro JImga He Tpefyered, 4To0W paHbme OHIO OPraHM30BAHO
yopaBiemie, 49T06H OhJIn HaJiuno Oyxymie yOpaBETEId, 9YTOGH
y#e OHnJI0 3aBeleHO OTIBAbHO® X034HCTBO M IP0Y.; H ANELIH-
poBaTh Kb CBHIBTEABCTBY UYBCTBD M 31paBaro cMmcaa, yob-
#JAOMAXD Bb TOMB, YTO TOPOLD, TOCYIAPCTBO HEe €cTh HHITO,
Bb JaHHOMD ciydab He mpuxopumtes, HO0 yupemjenie, Kakb
0PHIHYECKOe JHIO0, MOKETHb CYILECTBOBATH MOMHEMO 3€MIH, J0feil
H T. I.; a Ha OYeBHJHOC CYIECTBOBaHIe JHCTOBD GyMard, Ha
KOTODHXD HaNHCAaBH pACHOpAKeEHie YYpeiHTeNd H BHpameHie
COTIacid NpaBUTEIbCTBA, Kakb HA CBHIBTEIBCTBO, YTO Yupekie-

Teopia mpara m rocya., 7. IL 6
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Bie €CTb peaibHOe JHIO, CTODORHHKH CBHABTEAbCTBA YYBCTBD H
31paBar0 CMHCIa, KOHEYHO, CCHIATHCA HE CTAHYTB.

Yro kacaeTcd NPOTHBOMOJOXHNXD TEODIAMD 3IPABAr0 CMH-
cra Yuenili 0 ,MeTAHIHIOCKHXD“ BJH ,0e3TBIeCHHXD BOAAXD,
LBAAXD“, ,HHTEPECAXD“, MOrYMHAXD OTABIMTECA OTD CYOBeK-
TOBD NOJJIeKAMUXD NCHXHYECKHXD MOPEKHBAHIA M mpeBPaTHTHCA
BH CaMOCTOATEJbHHSA CYMecTBa, TO H 5TH YUeBiA pa3pymawTes
OpH COMOCTABNGHIM Ch cofepxkaHieMD NBiCTBYmAro mpaBa, XoTd
06HKHOBEHHO YTBeDMJIeHIA CYIECTBOBaHIA Yero-im6o BB coepn
ONHTHAr0 MO3HAHIA OTINYAKTCA TBMB, 4TO OHE He MNONLIANTCA
HE J0Ka3aTeJbCTBY, HH OHNPOBEDKERII.

Kpowb § 80, me Tpeyomaro ¥ He HpeNONATAOMAro HH-
KaKAXb IpeBpameHii Bb MeTapusndeckoM® Miph, sabep 3acxy-
XHBAeTb BHAMAHIA OAHED M3 CTBIYOMHEXD NaparpapoBb rep-
MAHCKAro yioxemid, a mMemmo § 87, Ko'ropuﬁ COJePXKATD CAb-
Iyomee MNOCTaHOBIERIe:

»Ecan ucnonmenie whim ydupempenia cxbaazoch BeBO3MOH-
HNMB HJH ONACHNMB JJAdA o6maro 6iara, To mOATexamiil oprams
BIACTH MOKeTb onpexBidTh X114 yupewJemid Jpyryo ubap wid
IPEKPATATh CYIECTBOBAHI® YYpemkyeHid“.

Bw cmay sroro moxoxenia (mOBTOpAIMAroca H Bb APYIHXD
3aKOROJATENbCTBAX'B) Ta GesrbrecHas BoJA, KoTopad, Gyrydn
co3JaBa YydupejuTeleMB-3aBBmareseMd, MPOLOIKAETD, WO YUEHIND
IlmreabMana, cymecTBOBATH Bb KauecTsb cy6bekra, mpioGpbramn-
Ijaro mpaBa, HIN TH WHTepeCH, HAR Ta NOCTOAHHASA, HOH3-
wbERad nBap, KOTOpHe, MO JDPYrHMD Y9YeHiAMD, CYIECTBYHTDH
HE3aBHCHMO OTDH JIOfed H ABIATCA CyObekTaMpm NpaBa, MOJY-
Ja0Th Cb TOYKE 3pBHIA BTHXD Teopii, TAKD CKa3aTh, OTCTABKY;
a MeXkly THMB 0pHAHYECKOe JHIO HPOLOIKAETH CYMECTBOBATH
H JbiicTBOBaTH, HECMOTPA Ha HM3MBHeRie NpefHA3BAYeHid H OT-
CTYILIeHI® OTD BOAM, BHpamenHod 3apbmareleMb HIH HHHMb
yupefiuTeleMb, KaKb NPONOAKAETH CYMECTBOBATh M A BHCTBOBATH
Wsans Ilerposs wam T'anes Mwoaneps, XoTa OHBD BB 0AHO
IpekpacHoe YTpO PajHKaIbHO H3MBRUAL CBOE NAARD KHIHH,
cBon mETepecs H Ibam. Cop lopupmyeckosi Touku 3phmia 31ben
umbers MBeTO TOXKECTBO JMYHOCTH, TOKECTBO CYGBeKTa NPaBs
pn w3wbHeHiM nBam wim oTMBED MBNXB pacmopamenii (,Boan )
yupeintead; Takb 4to Teopin Ilmrersmama m T. m. ydemia Ha-
X01ATcA BB TaKOHd X6 Koa1umsid ¢b momomeniama (odHilianbHaro)



— 401 —

OpaBa, Kakbh Teopid JeCTRHATApOBD lepmara, Teopia comiaas-
HHXD OpPraHA3MOBh H OpOY.

BeB aTH Teopim okaswBawTCA CTPAJANEMH, 00 MeHbIIGH
wbph, mopokoMs mpHramia (xake ¢b TOUKE 3pBEiA  TONBKO
odHIjaIbHATO WPaBa), M HTOT0 AOCTATOYHO 1A HPH3HAHIA HXB
HECOCTOATeAbHHMH.

Takamb 06pa3oMb, yke OTH NpHEATIA BB coobpamenie mo-
CTAHOBJEHIA 3akoHA 00D YCAOBIAXD BO3HMKHOBEHIA H CYMECTBO-
BaHIA WDHIHYECKAXD JANG (MeXKLY NpPOYAMD, MOCTAHOBIEHI,
BB 006pa30Bamil KOTODNXD JAJAd TEPMAHCKAT0 YJAONeHid NpPHHH-
MaJu yyacTie CaMP CTOPOHHHKH Teopid CONiaNBHHIXD OPraHH3MOBD
B T. 0.), 9ro6n mbraa Macca Teopil coBpeMeHHOH lopucnpy-
JCHIiH, HOCTPOPHHNXH €D GOJLIIMMD HCKYCCTBOMD H  IIyGoKo-
MHCTeMb, DYXHYJAA, Kakh KapToYHHE JXOMEKH OTBH IYHOBeHid.

Yubrbio orp 5TOro paspymenid, MpPOH3BEJEHHAT0 CTOAb
CKDOMHHIMH CDJICTBaMH, TOIbKO Y4eHie 00DB OTCyTCTBIA BB IBil-
CTBHTOAbHOCTA CYOBOKTA IIA MOJNEKANMMXD NPABD, OCIOKHAEMOE
¥ 3aTeMHSEMOe DA3roBOPOMB 0 (mENiM ') mWam cBoGOHO® OTD
3TOT0 HEHAYYHAr0 OCIOKHEHid.

Ho npunarie Ge3cy6beKTHHXD NpaBh A (e3cy6HEKTHHX'D 004-
3amHOCTeR npejcraBadeTs HByre, eme OorBe HEBO3MOXKHOE H
HempiemieMoe, HOXeJH Jame (aHTACTHYECKiA mpeicTaBIenid 00D
oTabad0muEXeA OTD JMOfedl M CaMOCTOATENbHO CYMIECTBYIOMUXD
BOAAXD ® T. O.; MO0 OHO 10 Takod cTemeHd NpOTHBOPBUMTD
camofi mpupoxt mpaBa, T. e. Hamedl mnpaBoBoél meuxmkd, gro
UpefcTaBAseTs AAA 3TOH NCUXUKA HEYTO HEMHCIUMOE, NCHXH-
yeckd HemcmoammMoe. Takaa 00643aHHOCTb, 1O KOTOPOH 06A3aHDB
»HARTO®, T. €. HHKTO He 0043aHB, HO €CTh 00A3aHHOCTD, 03HA-
YaeTh OTCYTCTBI® 00A3aHHOCTH; Takoe HpaBOMOYie, HO KOTOPOMY
HHKTO HO YODABOMOYeHb, He €CTh HpPaBo, H NPeACTaBIATH celh
0043aHHOCTE 003 KOro OH TO HA GHJI0, KT0 GHID OH 006433H-
HHMb H T. 1., MOXHO He BB JBACTBATENSHOCTH, a TOIBKO
T. CK. HA CJ0BaX'h, T. 6. MOXHO IPOH3HOCHTh HIH MHCATH COOT-
BBTCTBEHHNA CI0BA, TaKb X6 Kakb, Hamp., cIoBa ,Bce GBaoe
9epHO“ M T. I., HO TOAbKO Ge3® coorBbTeTBeHHON IbBACTBHTEND-
HOM H CephesHOH MHCIH.

!) Bupouews, n Teopiw ¢urmin, N0 CKOXBEY OHB HCXOAATH 3D HANAY-
HOCTH H3BBCTHBIXD CYOBEKTOBD, MMYIIECTED M T. K. H TOBODATH O Pacmpo-
CTpaHEHi® IPaBOCHOCOOHOCTH NyTeM® (HENIN HA 9TH CyOCTPATHI, TOEE pPas-
PYMIAKTCA NPA CONOCTABAEGHIH ¢b NPHBEJSHHBLIME NDABONOIOKEHiAMM.

6*
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Takums 06pasoMb, TemepemHas HAYKa NpPaBa HAXOJNHTCA BB
TAKOMD TPATHYECKOMD M, MOBHIEMOMY, 6e3BLIXOIHOMD IOJIO0MEHIH,
970, ¢b OJHOH CTODOHH, HEMECIHMH OPaBa H 0643aHHOCTH 0€3D
cy0BeKTOBB, a, Cb JAPYroil CTOpOHH, BCB NOMCKH 32 MOJJeHa-
mEMA cyOBeKTaMH JJIA MHOKECTBA NpaBb M 0043aHHOCTEH OKa-
3NBAIOTCA TIIETHWMH, HECMOTPA Ba BeChb TDOMAJHHH mOTpayeH-
HHi Ha 9TO TPYLb H BCe OCTPOYMi® MHOKECTBA BHIAWMUXCH
I0PHCTOBD, Bb TOMB 4dCIb MepPBHXD KOPH(eeBD pPOMAHHCTHYE-
CKOl W TepMaHHCTHYeCKOHl IOpHCOPYIeHOIH. OTO YiKe caMo HO
ce0b HABOLATH HA MHICAb, YTO HOHCKH OPOMCXOJATDH HE BB HAJ-
JexameMb HaOpaBJeHiW, YT0 Bb OCHOBS HXD JeKATH 3a6IyH-
JAenie OTHOCHTENBHO c()ephl CYMECTBOBAHIA H BO3MOXHOCTH ycmbm-
HATO HAXOEJEHIA HCKOMATO.

Bp cymecrsb xbra m BB o061acTH mepBoil yacTH ydueHid co-
BpEeMeHHOIl lopHCOPYIenIin 0 cy0beKTaXD Bce mpefcTaBasdercd Bb
nopapsd ® He B030y#JaeTd BB HAYKB CHOpPOBD H coMaBHI—
TOJbKO NOTOMY, YT0 He NPHHHMATCA BO BHHMAHIe Das3nHA 00-
CTOATeAbCTBA, NPOTHBOPBUANIIA MOAJEKAMEMY YUeHI0 W HHCHDPO-
BEpraiomid ero.

Takb, Me#Iy OPOYHMD, BB CAMOMD e Y9eHIH 0 (u3ude-
CKAXD JHNAXD, KaKD OTIBIABHHXD KHBHXD JOIAXD, 001a]ai0-
MAEXD OPaBOCNOCOGHOCTHI0 C€b MOMEHTAa POXJERIA 1O MOMERTa
cMepTH, OOHKHOBEHHO cO06mAlTCA Takid mojdoxeHia (odrmiais-
Haro) OpaBa, H3h KOTOPHXD BHJHO, YTO MOIAKANIA OCHOBHHA
aKCIOMH Y4eBif 0 (U3NUECKHXD JANAXD HeNPABHABHH, BB YacT-
HOCTH, 4YTO DpABOCHOCOGHOCTb HE NpeKpamaercs HenpeMBREO
Bb MOMEHTH CMepTH, 9T0 HMBTH OpaBa B 06A3aHHOCTH MOTYTD
H TOKOHHHEH.

A nvemmo, nocrb tpajuuioEBNXDB 3ambuamiii, 4rto cyme-
cTBOBaHle (PH3WYECKATO JMIA HAYMHAETCA BH MOMEGHTH DOKIEHIA,
KOHYaeTCA BL MOMEHTH CMEPTH, BB TOMDb e HIM BB OIHOMB
13%p crbaywomuxs nmaparpadoBd YueHia o ¢E3EUCCKOMB JUOb BB
yueOHHKAXD Ipa#JAHCKAro HPaBa CTOIb e TPAAMIIOHHO H3Ja-
raeTcd TAKD HaA3. YUemie 0 commorientes, 0 COBMEBCTHON cMepTH,
W yuemie o GespbermoMb orcyTerBin. M3D coobmaeMuxD 3xBeh
JAHHNXD MH Yy3HaeMb, 4T0, Hamp., ecadn HBCKOAbKO JHOD NO-
rH6I0 BO BpeMA KopaGJeKpyLIeHIA MJIH CpakeHid HAM T. O. 00-
mefi KaracTpodH TakKb, 4YTO HEH3BBCTHO, KTO M3 HAX'H HOTEp-
nbab cMepTh pasblie, a OTH pBmenid 3T0ro Bompoca 3aBHCHTD



— 403 —

peryinpoBanie KakAXb-iHG60 NPaBB M o6a3aHEOCTed (HRAUpEMBpD,
HacTBJCTBeHHHX'S TMPaBB), TO PHMCKOe NPaBO H DPAsHHA COBpe-
MeHHHA 3aKOHOLATEIbCTBA NPH3HAIOTH, YT0O OHH TNOTHOIA BB
OXHHD B TOTH Ke MOMEHTH (Takh, 9YT0 ONWHD He clbiaxcs
HacTBIEAKOMB JpPYTOro). HO €cIH OHA HAXOJIHIACH BH OTHONEHIH
BHCXOJAMAXD KD BOCXOLAMAMD DOJCTBEHHHKAMSB (HAOp., OTENb
W CHED, IbIB H BHYKB), TO HpeJNOAATaeTcs, 4TO COBGPIIEHHO-
XBTHIl HECXOJAMIA NepeRHTH CBOETO BOCXOJAMAr0, a HECOBOD-
mergoABTHIE ymeph pampme ero. [larbe, Mm y3maemb, 9TO Ha
caydait GespberHaro oTeyTeTBiA (JeM0BBKD HCYE3'D H 0 €ro KH3HH
nan cmeprs BbTh BHKakAX® cBBAbHIN) pasHna (odHIiaibEHSA)
0paBa YJCTAHOBAAKTD DA3HHA NPaBHJA HACYETD . TOTO, 0 KAKOTO
BpeMeHH BB cAyYah GespbcTHAr0 OTCYTCTBiA NPH3BABATH AMIO
HUBYMUMD H, €TaJX0 OHTH, NPHNHCHBATH €My WPABO COGCTBEH-
HOCTH HA ero mmbHie, DPH3HABATH €r0 KPEIHTOPOMD H JOJk-
HEKOMB [0 0043aTeJbCTBAMB H T. 1., H €b KaKOro BpeMeHW IpH-
3HABATH €ro yMepmHMD (Takb, 9TO €ro NpaBa H 06A3ARHOCTH
HepexofATh Kb HacrBJHEKaMB), Hamp., Cb MOMEHTA HCTeUCHIA
70 1Brp orp poxy mam 30 mam 10 xbre orp Gesmbermol
NpoNakH H T. M.

Cp mepBaro B3TAAfA 5TH MOJ0MKeHIA NPEICTABAAITCA COTIAC-
HEMA ¢b OOHYABIMD HOBATIeMD (H3MYECKATO JAANA H € IOJ0-
XKeHieMb, YTO CMODPTh Npekpamaers Jamusocts. Keau mpasoe Bb
JOOMAHYTHXD CAY49aAXD NOCTAHOBAAETH [POJONKERie JHYIHOCTH
BB 0DHIHYECKOMD CMHCIB, Kakb CaMOCTOATONBHOM HpaBocmocol-
HOCTH H CaMOCTOATOJBHON c)epH IPaBOOTHOMIEHIN, TO HTO MMEHHO
OPOHCXOJHTD OyTeMDb NpeIUoJokKeHid ¥h3mH, Gorbe mpoxomKH-
TEeAbHOR HH3HH COBEPMEHHONBTHATO HACX0AAmAro, HhroTOpOH
NPONONKNTEILHOCTH KH3EM BH Oe3pberHoM® oTCyTCTBIM H T. 1.
Ho xbro Bb ToMB, 9TO mpermoaokeHie KH3HH He HPEBPAMAETh
NOKOMHWKA BB KUBYIAro; W BOOOME CMHCID HpaBa COCTOHTH
He BB NDABHIGHNXD HIM HeNDABAJABENXD YTBEDKICHIAXD OTHO-
CHTEIBEO OWBINAr0 WAM CYmAro, a Bb HOPMEDOBKB moBejeHis,
npaBs H o6asanHocreli. Bupamenie ,®H3HD mpefmozaraercd“
03HaYaeTh BOBCe He yTBepkjemie gero-mbo, a TpeGoBamie He-
H3MBHHATO HCOOJReHIA 0053aHHOCTEH OTH MMEHH OTCYTCTBYMIAr0
(KuBeT® JM OHD HIH YMepB, M 6e3Da3IUYEHMD ABAAETCA, KAKD
KTO 00> 5TOM® JyMaeTh), HAamp., IIaTeRAa JOATOBD H3D €ro
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HMYMECTBA, OCYMECTBAEHIA ero NpaBh, HAmp., MIaTexa JXOATOBH
3apBinBalomeMy [rbiaMA OTCYTCTBYOIIAr0o Ha HWMA OTCYTCTBYIO-
maro; Boo6me, MpeiUONOKeRie ,HH3HH“ CBOLATCA Kb WPOXOA-
XeHil0 OTIBIBHATO CYIECTBOBAHIA M OCYMECTBIAGHIA NPaBOCHO-
co6HOCTE ¥ WPaB0oo0Jajamid, KB NPOJONKEHI CYMACTBOBAHIA
JWYHOCTH, HE3ABHCHMO OTH TOTO, 9YTO, MOKeTh OHTbH, YeA0BBKD
paBHo ymeps. Ho ecim Taks, To BB yYemiAxbs o GespBeraomM®
OTCYTCTBIH H COBMBCTHOA CMEDTH COJEDHKHTCA ONPOBEDHeHIe yIe-
 Hig 0 (H3HYECKUXD JHNAXD, Kakh HeNPeMBHHO ,,KHBHXD® JI0-
A4Xb, W 0 OpeKpameHid JAYHOCTH, NPABOCIOCOGHOCTH BB MO-
MEHTD CMEDTH.

Ilo mbroTOpHMD COBpOMOHRHMD OPHIIAILHEME NPaBaMb (HO
roBopd Yie 0 HeodumiasbEOMD mnpaBB B 06 OpEMIATBENXD
IpaBaXh DPEKHEHX'D SUOXD KYABTYDPH), JHYHOCTH H MPABOCIO-
COOHOCTh MOKOHHATO HPOJONKANTD CYMECTBOBATH M MOCHD OGHK-
HOBeHHOHE cMepTH, 10 npio6phreHia macabicTBa CO CTODOHH HA-
crbuamkops. Mexay npoumms, BB jybiicreyomems BB Poceim
yeraph rpasiaHCKaro CyIONDOH3BOJCTBA TOBOPHTCA 06 HCKAXD,
OpeIbABAACMHXD Kb JHOY yMepmaro“ (cr. 215 Ver. rp.
CyA. ,CeMy e cyly npepbaBASIOTCA HCKM Kb JHOY YMEpIaro
co6cTBeRENKa, 6yie WBTH BB BHJY UPHSHAHHWXD WIA BCTYNHB-
muxb Bo Blaxbmie BHacABJEEEOBB“). JTO ABAeHle 3amaJXHO-€BPO-
nefickodi IpHCIPYZeBIiH, BOCIATARHOH Ha Mm04YBh pumMcKaro npasa
B HOBHXD 3aKOHOJATeJbCTBD, COCTABIEHHHXD IJaBHWMDB 00pa-
30Mh NYTeMb 3aWMCTBOBAHIA MONOKEHI pUMCKaro mpaBa, He-
m3pberno; Bh cxydab ke m3pbeTHOCTH O0BO, KOHeWHO, OHI0 OH
mpuRATO 3a Hejopasymbmie, cyembpie mam T. m. Bee-takm mo-
Aokemie Abia MexEy cMepThlo M mpio6pbremieMs BacabicTBa co
CTODOHH HACKBJHHKOBD, T. €. N0 NOABJEHIA HOBHXD CYOBek-
TOBD JJAfA COOTBBTCTBEHEHXD NPaBb H 00A3aHHOCTeH, NEHEKHHXD
MOATOBD H UP0Y., NPHIAHACTH I0DHCHDYACHIIA HEMAJIHA HelpidT-
HocTH M 3aTpyiHemia. Kro Tyrhb cy6nexTs mpaBs H 00A3aHHO-
crefi? O6b 9TOMB cymecTByerdh- Goapmas JuTepaTypa, HO YAO-
BAETBOPHTEIbHATO (VZOBAETBOPAIOMAT0 COBPEMEHHYI0 HOPHCODY-
Aemiin) phmenia npoGieMn X0 CHXD IOPDH He YAajloch HAlTH.
Bt merounmkaxb paMckaro mpaBa mmberca H3pedemie, IO KO-
TOPOMY ,,Jdewadee (T. e. He mpio6pbremHoe eme HacrbIHHKAMH)
HACXBICTBO“ HCIOJHAETD DOXb JHUA NOXOGHO MYBHIHBiAMD (To-
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poxckEMb obmumamb)“ B T. 1. '). Coo6pasno ¢b armmb, mb-
KOTODHe NPH3RAKTD Jexauee HACTBICTBO OPHIRICCKAMD JALOMD,
X074 OHO W He BMBmaeTcd BD DPaMKM TOCHONCTBYIOMAro Y4eHisd
0 I0pHIMYECKHXD JHOAXD, KOPHOpANiAXb H YUPeKIeHiAXD, M
CTPOATD COOTBBTCTBEHHHA TeOpiM, HampuMbpb, mepecamuBaiOTh
»BOI0" Hacrbjogatead BH 3TO HACABACTBO M 3aCTABAANTH ee
xbAcrBOBATH TaKb, Kakbh 3T0 TpebyeTca mO HMXD TEOpiH, H NPoY.
Tocnogcreyomee MEbHie He COTAAcHO ¢h NPUYACICHIOMD JeXa-
yaro HacrBICTBA Kb IODHIHYECKAMD JHOAMD, H TaKkHMB 00pa-
30MDB moXygaeTcd oco6ad mpo6ieMa, OTIHYBAA OTH OPOGJEMH O
I0PUAHYeCKAX'D JHOAXD, M 0cOOWHA pALB Teopill, — cToIb HKe
MCKYCCTBEHHO NOCTPOGHHWXD H CTOAB #e MaJ0 YCOBIIHHXD, Kakb
H CYIECTBYIN[if TeOpiM WpPHINICCKAXD JuNB ?). 3a HEBOZMOK-
HOCTBI0 HaliTH cyO6bekTa, MBOTIe, BB TOMD 9dAcAs u TB, Ko-
TOPHE CYATAOTH IOPHIMYECKiA JANA pPEATbHEMA CYGHEKTaMA,
CONiaTBENMH ODraHM3MAMA W T. 0., NPH3HAKTH BB JAHHOMD
caysal HaamgmoCTh Ge3cy0BEeKTHHXD NpPaBb, MHOTAA Cb Ao00aBie-
BleMB, ,TaKh CKa3aTh BDb YThieHie, 4T0 Takoe MOXOKEHIe TOXBKO
BDEMORHO, HETEPHMHCTHYHO.

Mexay mnpousMb, H Jpyroe mo’xoKemie, 9T0 IPaBoCcmoCol-
ROCTh HAYHHAETCA €D MOMEHTAa pOMJEHIA, TOXe HeNDABHIBHO,
M 9TO BHJHO Y#&Ke H3B CO00MAEMHXD TYTD &e, PALOMD Ch HHMD,
noJoéeHill 0 3apoiNmax’b, MIaJeHNAXD Bb yTpo6h Marepu. A
MMEHHO, PAZOMD €b TPAJHNIOHHHMD OTPHIAHIOMD MPaBOCHOCOG-
HOCTH M JHYHOCTH X0 MOMEHTa DOXKJCHIA Takke TPAJUILIORHO
coo6maercd, 9T0 A1 MIAJeHNA BB YTpo6h matepu coxpamanTcd
pasHuA @paBa, Bb TOMB UYHMCIE HacrBICTBeHHHA, 9T0 JJAd
OXpaBH COOTBBTCTBOHHHXD 0OpaBb (T. €. JIA NpPeLbABIeHA
MCKOBB, BB KauecTBS NpeXCTaBATEAd IIOJA, W T. X.) MOKETH
ONTb JAA Hero Ha3HAYeRds 0coGWE momeumreab, curator, H T. X.;
W Jake OpPOCTO H fCHO TOBOPHTEA, YTO MAAJEHENd Bb yTPo6h

1) 1. 22 D. 46, 1 (Hereditas personae vice fungitur sicnti municipium
et decuria et societas).

%) Mexxy npounms, nmo Mubuino 3oma (Institutionen des rom. Rechis),
cy0berTaMs nojIemaNIHNE NpPaBh HBAAIOTCA HAcTBIHEEHN (XOTH OHH emie
BEXB He mpiobpban!). Ho BB mCTOYHEEAX® PEMCEAro MpaBa NOXYepPRHBAETCHA,
YTO HACIBACTBO NOAAEP;EHBACTH IHYHOCTH He Hacrbiumka, a Hacrbaoxa-
Tean (hereditas non heredis personam, sed defuncti sustinet). Ilo aromy
NOBOAY SOMBH BhICTABIAETH NOIOKEHie, 9TO <HACIBAHEED, NOCKOIBKY OHB
HACIBAREED, ecTh HEe OHB cawb, a HacIblojarelbs; TAKEMB 00pasoNd cla-
caeTes Teopid.
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Mateps ,WMbeTs WBKOTOPHS YacTHHSA W Oy0amIans mpasa“ ').
Takump o06pasomb, NpoToimeHie W3IOAeHiA Yuemiad o Hagarh
IPaBOCHOCOGHOCTH COJEDHKUTD CKPHTOe HeACHHMH BHPAKEHIAMHA 0
COXpaHeRiH MpaBb WUIA ACHOE M OTKPHTOe MpoTHBOpbuie ToOMY,
9T0 TOBOPHTCA BB HAaYarh HTOr0 yueHid.

Eean 6u  coBpemenEoe npaBoeBibHie He OrpaHRYMBAIOCH
OOJOKERIAMA DHMCKAT0 M COBDEMEHHWXB ODABh OTHOCHTOIbHO
CY0BeKTOBh, a PACMHPHIO TOPH3OHTD H MAaTepialb CBOETO M3yye-
Hif, 06paTMBMHCH Kb DPaBaMb JPYIAXD CTyNeHeH KYJIbTYpH,
10 0HO YObxmioch O, 9TO AJA NpH3HAHIA YeaoBBUeECKHXD cY-
mecTBb CYOBEKTaMH NIpaBb B o6A3ambocTeiil He HYXKHO Lake H
sayaria. Takb, mo mpaBaMb W3BBCTHHXD cTymemell KYJIBTYPH,
Bb YaCTHOCTH BB SMOXY CHJIBHAr0 W PasBHTOT0 POJOBOr0 OHITA,
3aKII0YATCA JOTOBOpH, mpio6pbrairea mnpaBa, HampUMBDS,
IpaBo COOCTBEHHOCTH, TDHHAMAWTCA 0043aTeIbCTBA HE TOJABKO
0T HMEHH H HA HMA KHABYMEXD, HO H OTh HMEHH H Ha
uMA BebXD mOTOMKOBD (,Ha BBUHNA BpeMmeHa“), Bcero ¢BMeHnm
BT I :

Kakp 6n To HE Guao, cymecTByiuee Yyuemie o ¢usmye-
CKHXD JHIAXD ABIAETCA COYeTaHleMb NPOTHBOPBIMBHXD H APYrb
APyra HACOPOBEPTaOMAXDb HOI0KeHIN.

Kpombt thxnb 3arpyjrueniii, 3araioxs, nporusopbuid u 7. 1.,
KOTODHMH MepenolHeHO TPAJHIIONHOe COJepHaBHle YYeHid o
cy0beKTaXb, KAKb TAKOBOTO, CHMIOTOMB HEHODMaJbHOH mOCTa-
HOBKH Y4eBifl 0 cy0BOKTAXB UDOABIANTCA H BB PA3HHXB APY-
TEXD 004acTAXD H Npo6AeMaxb OPHCOPYJEBIiH, TPaAHIiCHHO
He OTHOCHMHXD Kb Y9eHi0 0 Cy6BeKTaxb (XOTA 0O CYIMECTBY
ord cioga ormocarea). Taks, GBIcTBiAMD, HCONTHBAEMHMB €0-
BPEMEHHOK HAYKOI) BB Y9eHIM O CyOHeKTaXh H3b-32 HEHAXOME-
Hif Bb DasHHXD CIyYadXDb Heo6XoxuMaro cy0beKTa, MOKEO
NPOTHBONOCTABHTL YMOMAHYTHA Y:ke BHme GBaereid, mubiomidca
JJd COBPeMEHHOH IOpHCHDYJEHIIH Bb 00JacTH YueHia o mpasb
COOCTBEHHOCTH M JDYTHXD Takh HA3HBAEMHXD a0COTOTHHXB
IpaBaxb, H3b-3a YKACAWOMAr0 PasMHOKEHIA CYOBEKTOBB, H3B-32
NOABJERIA HecMBTHNXD UDOAYAMD TakoBHXb. M3b-3a Kynad
kEbMB am6o OyiaBEkH WA Kapapjama DPOHCXOJUTD PEBONIOLIA
cpepd BebX® J0felt W HApOJOBD Ha 3eMHOMD mapbh, Takb Kakb

") Cp., Banp., Tepubyprs, Manzexter I, § 50.



il et

»BCB“ 0043aHN 10 OTHOMEHI Kb COGCTBEHHHKY G6YJaBKH; KO
BebMB oTHpaBAAIOTCS (BH BOOGpAeHiH WPHCTOBD) 3amperH, Beh
JOJKEN BO3WMBTH cooTBBTCTBYyIOmMYI BOMO, BCB a0 moma-
JalTh BB . KHTeHCKOe OTHOMeHie“ (cp. BHmeE TOCHOJCTBYHOMEe
ompefknenie mpaBOOTHOMERIA) Kb KymEBmeEMY OyIaBKY H mpOY.
¥ npou. IlpomsBojaTes, mpaBia, pasHHA NONHTEH HCTpeGIeHis
9THX', HEOpIATHO NOPAKANMUXD CBOGK YPesMBPHOK MHOTOYHC-
JGHHOCTBI0, CYOBEKTOB, HO OHB Takh #e HPOU3BOABHH H Ma’0
yerBmEN, KaKkb DOOHTKA OTHCKAmiA WA C03JaHiA CYOBOKTOB®
TaMb, B ORM Haf06HN XoThb BB KoamgecTBh ogmoro ').

Jaa yemBmmearo moerpoemisi yueHis 0 Cy0BeKTaxb, B 4acT-
BOCTH JJd pbmemia 3arajoyenXxD npo6ieMb 0 WPHIHICCKAXD
AM0AXB, O JewadeMb Hacrbiersh u T. 1., crBayers MCXOLHTH
B3> TOr0 OPOCTOr0 HOJNOMeHid, YTO HpaBOBHA &ABJACHIA W HXB
9JeMeHTH CYTh ABJEHIA He MaTepiaibHaro, a JyXOBHAro0 Mipa,
9T0 JAd OTHCKAHiA M H3yYeHid MXD cabayers o6pamarthed He
Kb NOMCKaMb BO BHBmMEeMB MIpB, a Kb nemxurb TBXB, KO-
TOPHE NEPEeKEBANTD MOJJeXKANie MCHXAYECKIe MNPOLECCH, MNpPH-
NUCHBAKTS C60B HIE JPYTEMD HPEJCTABIAGMHMD CYIECTBAMDB
c00TBBTCTBEHRHA mpaBa, 06A3aEHOCTE W T. . 31Bek, BB med-
XHES mOJIeKamaro WHAHBALA, W TOJIbKO BB 3T0d cdeph, amborea
NPaBOBHA #ABJAeHIA, Kakb CI0:kHOe NBroe, W BCH MX'B DIEMOHTH.
Bee yuenie coBpeMeHHO# WPHCOPYACHIIH 0 CY0HEKTaXD, TaKb ke
Kakb W 0 IDYIHXD 3JeMeHTaX’h OpaBa W o mpasb BooGme, mo-
KOHTCA HA TOMD HPHHLUOIAIbHOMB HEJOPa3yMBHIM, UTO MOMCKH
33 MOAJeRAWUMA 006BEKTAMH MPOM3BOXATCA COBCEMB He BB Toil
cpepd, b omm nmboTes.

Bo Bsenenin My npmBean npuMbph J0THKA HAE TDaMMa-
THK3, KOTODHH OH NpeZI0keHHYI eMy 3ajady amain3a (pas-
JOXKeHIA Ha DIEMEHTH), BB YACTHOCTH ONpe[BIeHIS NOTHYGCKHX'D
CY0BEKTORD HJIM TPAMMATHYCCKHX'D NOAJIEKAMAXB, TPEXB CYyHk-
demiii waw (mpegiowemiit): ,Cay:xmTeab HaxofguTes BB IpH-
Xomefi“, ,3eBCH ecTh Haph oxaMmiiickaxs Gorosn“ m ,Hasma
061a7a6Ts  GOJBIUMD HMYIIECTBOMDB“—cTanh OW pbmarh Ta-
KUMB 00pasoMb, 9TO A HAXOMKAEHIA CYODBeKTa mEpBAro Cymie-

) Cp. suume, erp. 193 m cxby. Bb jonoanenie Kb H3X0KEHHOMY TaMs,
MOEHO KO0aBHTH, YTO BHDINArE HHSBOZHTDH KOIAYECTBO MOJJIEHRAMHEXE Cy0H-
€KTOBDH HA KOJWYECTBO NOJZAHHBIXBL JaHHAro rocyiapersa (Bierling, Jur.
Princ. I erp. 184 m cabx., npum.); Bee-Tarm He Maduo!
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Bi HAH TOJAGKAMAr0o MepBaro NpeJJOXKeHiA OTHpaBHACA OH
Bb NPEXOKYI 33 CAyXKHTeAeMb (HAHBHO-peajHcTHyeckoe phme-
Hie), 1m0 MOBOAY Cy6eKTa BTOPOro CyMIeHids 3adBRAB OH, uTO
08h Be BBpHTD BB €ro cymecTBOoBamie (HAHBEO-HETHAHCTHYE-
cRoe pbmenie), a N0 mMOBOTy CYOBEKTa TPETHATO CYKIeHIA
cTarb 0N ¢TpoHTH (aHTACTAYECKIA TEOPIH O CYIECTBOBAHIA Ka-
KOI0-T0 CBEDXb-KHBOTHATO HAH T. M. (HAHBHO-KOHCTPYKTHBHOE
pBmenie).

Ty xe kapTHHY, COYeTaHiA TAKHXD K6 HeJZopasymbaii, npei-
CTABAAETH YYemie 0 Cy(bekraxb BB COBpeMeHHOH Haykb mpasa.

]Ipﬂnﬂcuﬂaﬂ »Kasnb“ W JIpyruMB T. H. ,,I0pHIHYIECKHMD
HAH ,,(H3UYCCKAMD“ JMOAMD TaKid HAH HEHA 1NpaBa H 00d-
3aHHOCTH, T. €. NepekHBad cOOTBBTCTBCHAHA NDABOBHA CYHKIL-
Hif: ,KasHa EMBeTh Takig-To mpaBa“ | T. J., OPHCTH EMBOTH
NOJIeKAMHEXD CYOBEKTOBD, TaKh CRa3aTh, .,BechbMa OaH3KO,
HOXh DYKaMH“, BB CBOeH X6 NCHXEKE M MOTYTH BEChMa JeTkO
N03HAKOMATECA ¢b HXB HpEpofocK. Cy0BeKTOMb NpUNHCHBAEMAT0
npaBa BD NPaBOBOMB MeDeKHBAHIM: ,Ka3Ha HMbers mpaso...“
ABAdeTcA JOrAYecKili Cy6BEKTH HTOTO CykIeHid, TO mpejcTa-
BIfieMOe, Kb KOTODOMY OTHOCHTCA JOTHYECKIi npefmkard (cka-
3yeMoe). ,HMbBers mpaBo“, cojepiaHie HIH OpeIMETH TOTO mpei-
CTABACHiA, KOTOPOMY COOTRBTCTBYOTH HMA ,KasHa“. 9710 He-
cOMBBEHO peaibENIl, JOTHYeCKii W lopEAHYEcKil, CYOBeKTd M
OB HAXOJHTCA TYTH e, Bb CAMOMDB CY#JeBiH ,KasHa MMbBers
npaBo...“; W T0 e OTHOCHTCA, BAND., Kb JOrHYECKHMD H WDH-
IMYeCKHMD CY0BeKTaMb BB NEPEKMBAHIAXD. ,,3eBCh HMbers
OpaBo Ha NOcIAymamie €O CTOPOHH Goro® H Jiogeil“, ,,MOKOH-
Bufi A @wbers mpaBo Ha TO, 4TOOH He OCKOPGAfIH ero ma-
mara“, ,ceatoii T'eoprift umbers npaBo co6cTBeRHOCTH HA TAKOH-TO
y9acToOKh 3eMIE“ H mpody. W nmpod. Mewny Thms, lopHcTH, He
OpieRTHDPY#ACh OTHOCHTEABHO TOr0, YTO, H3yYad NPaBO, 3AHAMAACH
IODHIMYECKHMD AHANA30MD (DPasNo:keHiGMD HA HIEMEHTH), OHH
JONKEH BpamaTtbed BB cdepb 1yxoBHOH KH3HH, a HMEHHO
ofpamatbcd Kb NCHXHKS HEJEBEJA, NEPeKHUBAIIIATO NPABOBH:A
ABJeHld, IPHOHCHBAKWIAr0 OpaBa, 06A3aHHOCTH H T. X., H KOH-
CTATHPOBATh H H3y4aThb To, 4YTO 314Ber MMBerca M Kakb OHO
3xbes mMBercd, mpom3BOXATH COOTBBTCTBEHHMO IOHCKH BB CO-
BebMp memopxonamed cdepb, Bo BEBmEHeMD MipB, BB mpo-
erpaHcTRB; H 0TCIOZA, eCTECTBOBHO H HeH3OB&HO, moXyYawTCA
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KYpbe3H H Hec006pa3mocTH, TH e, HecoOGDasHOCTH, KOTOPHA
pMBoOTCA BBH NpHBeJeHHOM> BHme npaMBph BawBmaro Joru-
9YeCKaro WM TPAMMATHYeCKAT0 AaHANH3A Ch NOHCKAMH 33 MOJ-
JeKAmM@MA NpeLoMeHid Bb OpAXOked, BD ob6rakaxs OauMba
HT. L

Yuenis Temepemued HaYEH NpaBa o cy0BeKTaXh HNBIOTH HaHBHO-
pealucTadeckiii xapagTeph, Tak0d e, Bakh OTHCKaHie rpaMMaTAde-
€Earo IOJIeRAMAT0 HIM JOTHYEcEaro cy0mexTa BB NPEXoEed B MpH-
BeJleHHOMS BEIE NPEWBPS HAHBHO-TPAMMATHYECKAr0 HIM J0TRUECEAT0
aHaiNsa, LOCEONbKY XBI0 HEeTH: 0 T. H. QU3MYECKEXD JNHAXE, 0 BEHXH
EWBYMHAXD Ba 3¢MBOMD IMaph IM0JdXb, KaEbh cy0BbeETaxh 06A32HH0-
eTell BB 00JacTH npaBa cOGCTBEHHOCTH H APYTAXD abCOINTHHIXD IPaBB,
0 HaXomAeHid Bb o0JacTH YYeHiE 0 T. H. I0PHAMYECEHXD IRLAXD pas-
HEIXD peatbHOCTeH, OMBAOMEXE BB n’ﬁnc’rsmeuuoc’m Hanp., JecTH-
HaTapops Teopi lepuEra m T. I

0st AwboTH HaWMBHO-HUTHIACTHYECKId XapakTeps, Takoii &e, Karb
HeywbHie waliTH H OTpMIABie CYMIECTBOBAHIA JOTHYECEAT0 CY(heKTa
BIH TPAMMATHUYGCRAT0 MOJJeKANAro Bh CYXEIeHIM «3eBCh ecTh INaph
60roBs», NOCKOIBEY 0B COCTOATH BH IPU3HAHIA HEBO3MOKHOCTH HAaBTH
B 0TRa3b BBPUTH BB CYMIECTBOBAHIE MHOKECTB2 PA3HBIXD HECOMHBHHO
CYNECTRYWNEXD HIM CYMECTBOBABMUXD cY(HeETOBh NPaBa 3a HEHa-
XoxJIeHieMs B0 BEBmHeMD Miph mpefcTaBIdIarocs NOIXOXANEMD
peaanBaro.

Cwoza oTHOCATCH Ipekje Bcero W TIaBHNMT 00pasoMt OTpHIaHie
€0 CTOPOHH cOBPeMeHHOH HAYEM 0 npaBb BosMoXHOCTH M XBHCTBHTEAL-
HOCTH cymecTBOBaHIA BeBXb THX® EaTeropiii ¢y0beETOBD, EOTOPHA He
TOXX01ATH NOXH PYOPHRA «XKEBHXD JI0fel>, T. H. <(H3MYECEAXD AALD>,
B «YeIoBBueCEAX'h COI03HRIX'D 00pa3oBanif>, T. H. WPUIAYECKAXD JALD, X
EOTOpPHIA 0c00eHH0 Ha IIPeRHMX'S CTYIEAAXD KEYILTYPH, B TOME qncIB BB
cpexsie phEa, Arpadd 6oIbIIyo poab Bb HADOAHOH NpaBoBoil mcHXHED, BB
ToMDB YHcTh BH ofIacTH ofHNiadbEAr0 NpaBa: PasELIXD (e3ThIecHEIXD
AYX0BD, NOEOHHAKOBD, (0XeCTES, CBATHXD, AbAB0OIOBD X T. II. CYMECTBD,
EABOTHLIX'D, HEBOOXYIeBIEHHRIX'S HpefMeToRs 1 npod. llepeToaropriBanie
PasHHXD ¢pefHeBBEOBHIXD JOKYMEHTOBD H3 HMA CBATHIXE H T. I. TaEb,
9T00R BMBCTO 8THXB CYOBEKTOBD MOJCTABHTL MOHACTHIPH, NEPEBH H
T. 0., 0TRa3b BBpUTH, YT00H cy0BEeKTaMH MOraM OBITH GoZecTBa, JyXH
YCONIAXD, AbABOAEI, KAMHE M T. H., HECMOTDS HA COOTBBICTBEHHLIA
HCTOpUYeckid cBEABTEAbCTBA, OTHOUIGHie Kb STEMD HABICHIAMD, KaKb
Kb HAaWBHWMD HeA0DPasyNBHIAMD H NPOY. — HpPeJCcTABISOTH 0cobeHHO
HAPISJHBIA BIAICTPALiN DPAHNANIANBHATO HexopasyMbHiA coBpeMeHHOR
HayKH 0 OpaBb OTHOCHTEIbHO cO0CTBEHHOE cBOGH NPHPOXB M IPHAPOAR
npaBa, OTHOCHTeIbHO Toro, ¢ 9bMB O0Ha BooOme mMBers pbio, BB
Earodl chepb HaxopATcd NOXNeRAIiA pealbHHS ABIEHIA, RKAEH OHA
X0AKHA OTHOCHTHCH KB CBOEMY NpeIMETy H3yYeHid, yro HBIfeTcHd EpH-
TepieNd pealbBOCTH BH ed cheph ® T. J.
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(b HAWBHO-HETHIHCTHUCCKEMD OTHOIIEHieMD Kb YEa3aHHEIMD Ea-
TeropisNs CyUBERTOBD CBA3AHEL BH COBPeMEHROA Haykb pasHbid Xpyris
HefopasyubHig, oTuacTH BechMa 00maro H CYMECTBEHHAr0 CBOWCTBA:
YueHie 0 TOMB, YT0 TPABO KacaeTes TOABEO YeroBbyeckaro HoBejeHis,
PETYIAPYeTH TOIBEO Memlydedopbueckif OTHONIEHif; T0eNOJICTBYIOIee
Teneps ydeHie lepmAra o TOMB, 9TO mpaBO KacaeTed TOIBKO YeI0BB-
UeCRHXD HHTEPECOBD, 3AIMHIALTH HXDH, PasrpaHAYABAETH, MHpeuolIa-
TaeTh HempeMBHHO CTOARROBeHie YeXoBbueCKAX® HMHTEPECOBs M IIPOY.

Boofme Mo&HO ¢Ka3aTh, 9T0 BB cayuab oTeYTeTBiA HHTEpecym-
maro Hachk Teneph HAMBHO-HHTHAMCTHYECKAr0 HegopasymbHig OTHOCH-
TeIbHO ¢Y0BERTOBD NpaBa, BeA Teopid HpaBa M OTIBILHKXE ero sie-
MeHTOBD IOIYYRJA OBl corchMB MHOH BHID M HHOE COXep:KaHie H Ha-
npaBIeHie, a BO BeAkoMb cxydat maGbraa Oml MHOZEeCTBa CBOHCTBEH-
HHXDE efl Temeph OmMHOOKE HIM Jerko OW OTH HAXB 0CBOGOAMIACE.

Jbz0 v ToMB, 9TO 3HaHie W OpEEATIE BO BHEMaHIe NOJIEma-
MOXD EaTeropiii cyGLeETOBD J0CTaBIfeT® DPeBOCXOJHBI MaTepians
148 npoBpRE paBHABHOCTH H 00HapyeHid OMMOOYHOCTH CYLIECTBYIO-
mAXs yueHii o opaBk @ ero aieMenTaxh. Bmime, BB obaacTw kpm-
TERD CYIIeCTBYRMAXD Teopii mpasa koobme ® 3a1BMb CymecTBYIo-
IMUXD YYeHid 0 HOPMaxXh, NPABOOTHOMEHIAXD, 00A32HHOCTAXD, IPaBaxh
H cy(beETaxh IIpaBa, MBI a4 onpoBepeniA BebXD STHXD YUeHId
N0IB30BAIACH TOJBEO THMH JaBHEIMA, KOTODHIA M3BLCTHEI COBDEMEHHOM
OPHCOPYJEHNIA N NpPH3HAKTCA €H,—TakDb CKasaTh, TOABEO CODCTBEH-
HEIMD Opy#kiewd ed (Bo m3bbxkamie mey0banTeIbHOCTH RPUTHRA JIAf
COBPEMEHHRIXDS IOPHCTOBD ¢b XD TpaiuLioHRBIME BBpoBaHiAMM); H 114
9T0r0 TpedoBaI0Ch OTHCKHBATL IOAJERANid TAHHBL, B PasHBIXD CIy-
9adxh PasINYBbLA, BEIBOTHTE 0c00BIA N0J0KEHId, HAXOINTH APIyMEHTHI,
H T. 1.; HO Nollemamas pafoTa—YycTpaHeHie 73%h HAYKH HENDaBOIb-
HEIXb yUeHill — Morza 0H OHTH HCcOOJHeRa ¢b HemsMbpmMo Goaburen
JErE0CTHI0 W MEHBIIEK 32TPaTol MBICIATEILHON SHEeprim, ecam OBl Boc-
00XE30BAThCA KAKB ODYEIEND AIA PaspylleHid NOLIEKANAXD yuenii
HETEPECYIOMAMA HACH TeNeph KATeropiAMum cyOBEKTOBS.

JocraTouro, Hamp., 3HAHiA W NPHHATIA BO BHEMAHie OHOTO T0T0
HecoMAbEHAT0 HeTOpEYeckaro ¢arta, yro EroBa mo jpeBHe-cBpeHcKOMY
npaBy OHID cYOBEETOND Pa3HBIXD HPaBOBHXE 00fsammHOcTell W upas®,
9TO0R ¢b BeIWYAHIIE JeTEOCThI0 H HATJAZHOCTHI0 pPaspyIIATL Beh
BECHMA <pPEAIMCTHYECKiA> W <«NPaKTHYHEIA> MOIHNA Teopim lepmara
H ero moexbjosaTeleil o nmpab Boofme M OTIBIBHBEIXD €T0 SIEMEH-
Taxh BB dacrHocTH. Karoil, mamp., WamBHEE BUIB N0oXyuaers ofmas
XapaKTepUCTAEA MpPaBa, Kakb «N0JuTHEH cHak> lepuara <das Recht
als Politik der Gewalt», Zweck I, kap. YIII, 2) mim BooOme Teopis
(usmgeckaro BIM ICAXAYECEAr0 NPHEYEJCHIA, ecId AXD CONOCTABATH
¢b NpaBoBEIME obssammocTaMB Erossi mo oTomerin kb Mspamiw n
Beeny ero chwemn! Togmo Takme Bosspbmie lepmara m ero mocabio-
BaTeaell Ha HOPMEL BooOme, Kakh Ha ofpamenia obiajawmed 0oabIen
CHI00 <BOXE» Kb Goxbe c1a0biMb, W Boofme TrocmoicTBYIOmee Y4eHie
0 HODMAXb, KakD NPHEA3aXh W 3alpeTaxs, 0OKa3pIBaeTes ABHOW He-
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coo0pasHoCTsI0 IpH comoeTaBIeHim ¢b Erosolo, rak® axpecaTows pas-
HEXD HOpMD. To e oTHOCHTEA KB YUEHIAMD 00h 00A3aHHOCTAXE, EAKH
COCTOAHIAXD HEeCBOOOIK, IOXHEBOJIHHOCTH, BB BUIY BedbHidl, yrposb H
T. X., OpH conocTapIedin ¢b o0A3aHHOCTAME EroBel, — £ yueHIAMB
0 IIpaBax’s, Kakd 3aMUIEHHBIXs WHTEPEcaX® HIH cBo0OXAXDH, rocmoi-
CTBaX'b, NPEIOCTABICHHBIXD CYOBERTY, IIPH CONOCTABICHIM €B OpaBaMA
Eropni; MH He rosopEMD yi#e, Hamp., 0 TeOpim UpaBb, Kakh HHTEpe-
COBH b HCKOBOK 3aIUTON 10 cobcTseHmHod pHEmUiaTERE cylBeETa ').

C® apyrofi cTOpoHE, Hamp., Takie CYOBEETH, Kakh EAMEH, Kolec-
HHIH, EHBOTHE, N0XBEPTABINecS YTOIOBHENG CYIaMb H HAKAIAHIAND
0o cperHeBbKOBOMY H HHRNTG IIpaBawh, He Menbe IOyudTelIbHBl Jiad
PasHEIX'B JPYrAXDb 00MIBXE Teopii mpasa, Hamp., Teopilt obmedl Boxm,
o0maro yobmjenid, ofiaro NpH3HAHIA—BB BHIY TOr0, YT0 N0 HTHME
TeopiANG OPUXOAHTCS W KAMHAND M T. X. HPHUHCATH YdacTie BB obmed
BoAb, o0mens YObmienin, obmews npmsmamin. Ho w xas ppyrmxs
T?Opiﬁ, Bb TOMB YHedb Takmke M Teopin (HaNYecKaro HIM ICHXHAYe-
CRar0 NpUHYKIEHiA, 1A4 Teopili cBoOOXBI, Teopiii sam@ATEl WIE pas-
TPAHHYEHId HWHTEpEEOB® W T. ., & DAaBHO AIA CYNECTBYIOIHXD Teopid
HOpM'B, Eakb oOpamemHidl ofHOH BOIM Kb APYTofl, IIf cymecTBYWIIAXD
Teopill o0fsamHOCTeR W IpPaBh — STH CYOBEETH HABIAOTCA KaMHEAME
IpeTEHOBEHIA.

Ho ocobeEHO nOYuATeIbHHME Jad Teopin upaBa (M HPABCTBEH-
HOCTH, Cp. HH:Ke) INpeJcTaBlflTed HAMD Takie CYOBERTH CcpejHe-
BBROBaro gpaBa I PasHBIX'D NPAMATHBHRXD NpaBb, Kakh, BHalp., Abf-
BOXBl, Jbmie, XyXH YONTHIXD ANBOTHHIXD H T. II.; B00 OHH HE TOJLKO
paspymanTd BeB mocTpoeHid cymeersylomeil Haykn o npanb, Ho BMberh
¢b TEMB Bb BHCIEH CTENeRR fCHO H HAlIAJHO YEAshHBAKWTL TOTH
o0miii nyTs, Ha Ko'ropun cIbEyeTs BTYNOTH 9T0f HayEb, Kaks HayEb
005 0co0BIXD HBIEHIAXD Yelopbdeckaro Iyxa, H, CBEPXD TOro, Toike
BECHbMA fCHO H BHYIIATEALHO DOJCEA3BIBAITH NPABHABHEA pHIeHid .
PasHHXD coeliadbBEIXD npofiens Teopim mpasa. Hamp., obgsammocTH
ABABOIOBD 1O JOrOBOPY 0 HPOJAXED AYIIA W T. I, TAKD €KA3aTh, CAMU
€000maoTs MBCIATEI, TPYAJMmEeMyed Halh NpodeMow, uTO Takoe
ofg3anHOCTH, 0 cBOeH IpoeknionHOH npupors; Bo BEAKOME ciyyab, oBb
CBIIBTEIBCIBYOTD 0 TOMB, 9T0 peadbBEil (eHoMend 3xbeh HMbercd
He TaMB, TIB OHD KaKeTcd HAJIAYHBING, & eIUHCTBEHHO BDb ICAXAKD
Toro, ETo OpHNHcHBaerdh obasanmocTh. Ecam caMu gbaBoIs, 1yxm yOu-
TEIXS MeaBbiefi, CIOHOBD M T. 1. CYMECTBYITH He IAB-TO BH Lpo-
crparcTsb, a BB meHXHEDB cyepbpHaro yesosbra, To fAcHO, 4TO M 00s-
BaHHOCTH TAEAXD ¢YOBEKTOBD HE HAXOXATCH TIIB-TO BED NCHXHKH Ie-
peRHBAIIATO NOJIekAamie NCHXHYECKie IPOMECCH; M TO iKe OTHOCHTCS

1) Me®xy npouaMsb, lepmars Oopoics IPOTHBD Y4YeHill, ¢b KOTOPHIMH
oHB OnLrs HECOrIaceHb, NPH NOMOIIH HPOHIN W HacMbmexs. Kakb BHIHO
H3b TEKCTa, €ro Teopid, Bb YacTHOCTH ero HacMbmkm (Hamp., IO HOBOAY
OTCYTCTBiA HeoOXofEMArO HO ero MHBHIIO JIf BcAKaro cy0bexTa npasa
Opoxa y cy0BexTORh mpaBa BoXeBoif Teopim m T. 1I.), Moram Obl, Bb CBOXO
odepexsb, NOCIYRATH BechMa 0JArofapHO0 TeMOK AIA HayuHOH IOMODHCTHRE.
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ED NpaBaMh, Kb HOPMAML IIPaBa 0 YEeCTHOM> HCHOXHEHIH XOrOBOPOBD
H T. 1., cofpamanmeMci> B ED AbABOIAMD H Ipoq. ').

Jazbe, kT EaTeropim HaWBHO-HMTHIHCTHYECEHX'H OTHOCATCA W MHO-
rig yuemia BB cdeph ABYXD ocTalompxcd BHAOBDL CY0BEETOBS, 33
0TEasoMd BEpETL BB cymecTBoBaHIe BehX'P NPOYAXD BAXOBD HX'b,—
BD cdeph, Takd HasHBaeMBIX'h, (H3AYECKHXD M KPHIAYECKAXH JAND.

B5 obJacTA yueHid 0 (EIAYECENXD JMLAX'D CHOZA OTHOCHTCH OTPH-
IaHie, BONpeRH ABACTBHTEILHOMY COXeDEamil0 HpaBa, CYMECTBOBAHISA
cy0BeRTOBD A0 pOEAeHIS H mocrh cMepTH, a DaBHO OTpELAHie ¢y0(n-
eETa Bb ofxatTH hereditas iacens, mocEoipEy NpaBo AamHHATO HAapoAa
OPENACKBAETS COOTBETCTBEHHNS NpaBa M 00A3aHHOCTH He NOKOAHOMY
HacabpogaTelw, a JeRauleMy HacIBICTBY, KaKh TAKOBOMY (Cp. HEZe).
Crona e MOXHO OTHECTH OTRA3h PasHEIXh YdeHid BBpATH BB To, 4TO
BB 00JacTH npaBa COOCTBEHHOCTH H JPYTHXD a0CONWTHHXD MpPaBb
cy0nesTaMH o0dsamHOCTeH gBIANTCA <Bch», <RAEANHA, ET0 6N 0HE
B Onxs>. CoBpeMeEHoe ydeHie 06B afCOIMTHHXD NIPABAXP IpPeJETaB-
IdeTh, TAKENMD 00pasoNb, coyeTaHie HAWBHO-pealmcTHYecKofl Teopim,
IIOCEOIBEY «TIOXB BeBME» Bb KadecTBB cy6bhexToBh o0fsaHBOcTeld mo-
HEMalTed Bel ROBHe JOXH HA 3eMHOMB Maph W T. A, H HaHBHO-
HATHINCTAYECEOl, NOCEOJBEY cHaceHie OTH COOTBBTCTBEHHBIX'B HOPa-
3HTEILENXD Hec000pasHocTeH OTHICKHBAaeTCS BH OTPHLAHIA TOro (akTa,
9T0 MOjAeRAMiA 00A3AHHOCTH pacHpocTpaHAKTCH HA <BehXB», H BB
TaKOMb NPOR3BOILHOMD NEPETONKOBHIBAHIA MOAIEKAMHAXD HPABOBHIXD
apienifi, YTo0M KaED-1M00 COEPATHTh 9TO (MHAMOE) IOPA3HTEIBHO
Goapmoe gmedo cyGHEETOBS.

Bt ofzactn yueHid o lopEAMYECKAXD IHNAXD HAMBHO-HATHIHCTH-
ueckiii xapakTeps mMbloTh: Teopid ¢menim, Teopis bpmmma, Teopis
lIeprara, mocEOIBEY OHA COXEPRHTL OTPHIAHIE PeaJbHAr0 CYIIECTBO-
BiaHig HOPHINYCCEMXD IAND, KARD TARKOBHIXD (9Ta Teopif HpexcTaB-
IdeTh KOMOMHANiK HAWBHO-pealdcTAYECEAr0 Y9eHif, NOCKOILEY OHA
EacaeTcd JeCTHHATApOBD, H HAHBHO-HATHAMCTAYECEAro), Teopid 0es-
¢YOBeRTHHIXD IIpaBb,—B0o0me Behk OTpANATENLHHA Teopim *).

1) Mempy npounyd, ykasamia apTopa (BB JORIajh, NPOYETAHHOMD Bb
C.-Iler. ¥0p. Obmecres 0 npapb BB 1897 r.), wTo ® AbABOALI, Fbuiie & T. I.
MOryTh ObITh cy(bexTaMm NpaBoOTHOUIeHi#t, nmpas®s m obOzsammocTeR, m mpm-
TONE BIOIHD DealbHBIME CYOBEKTAMH, TaKb ¥e, RaKb W DPealbHBIMHA JOrHIe-
cEOME CYOBEeETaMH CYXIeHil, pealbHLIMA NOANeRAIMEMA NPEAIOESHIH o T, K.,
HOXANE LOBOXH OJHOMY H3H ONNOHEHTORH JAXNA YAUBIEHiA B HacMBIIEKD
B 1aa o0BHHeHin BB saHATIH cyeBbpieMs Bwhero cepiosmaro pbaa. Ho mox-
yach NpAHATIE BO BHEMaHie m nsyuenie cyepbpilft OniBaeTs cepiosHLIND B
HOYYHTEILHBING ABIOMB.

%) Kpowb Toro, ciopa OTHOCHTCA OTpPHINaHie PASHLIX® OTALILHEIXD BH-
JOBB HPHAHYECEAXb JENE BB PasEbIX® chepaxs odwmmiaasmaro, nybxmd-
HAro ¥ TPakAaHCKAro NpaBa: Bb 00IaCTH PASHHIXD TOCYAAPCTBEHHHXH
yupemxeniff H pasHBIX® YaCTHBIXDH OOMECTEE: B OTABILHBIXE HMYIIECTED,
HaNp., IeHEEHBIXD CYMMD, COOPaHHBIX® NYyTeM® YacTHOH CRIATYHHE! HIR
ny0JInYHbIXs NOEEPTBOBaHIE paA moMOmME NOTEePpUBBIIEMD OTH KAaROTO-XHDO
HecyacTid, JIS IOZADKA BacIYREHHOMY JHNY H T. I (cp. § 1914 repm.
rpami. yI. H JETeparypy O Hews). Ilpm meyyemim xbia cb HOMOIBI HaX-
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Hagomens, coBpeMeHHHA Y4eHiA o cy0BeETaxh OpaBa ENEHTDH
HAHBNO-EOHCTPYETABENE XapaETeph, NOCKOILEY OHH, BMBCTO EOHCTa-
TRPOBaHiA ABACTBATEILHO HAINYHKXD cY(BeETOB: BB cdepd HXD pe-
asbHaro GHTif, ¢TPOATH PasENA (AaHTacTHIECKiA CYmECTBa BB HeHAX-
Jemamed cdeps, B npocTpaHeTBE: Teopinm cOUiaNbHHXE OPraHASMOBE,
MeTadH3HIecKAXD H GesrbaecHRIXH BOIb H T. .

CymecTBeBEO WHOE XapakTeph H HHOe COLEpkKaHie HOXY-
9aeTh Yyuemie 0 cy0bekTaxb c¢b TOURH 3pbHIA H3xaraemoi
TEOpiH NpaBa:

1. Kakp u BB Jpyraxs ofiracTaxb HaykH o mpash, cdepa
BAXOKIEHiA H M3yYeHIA NOLIEKAIMXD dABAeHiE mnepembmaerca
W3 BHBmMEATO Mipa Bb NCAXHKY NePeKABANMHAXD IPABOBHE
NCAXHYeCKie MPOLECCH, NPUNACHBAKMAXD PasHHMDb IPEACTABIAAE-
MHMB CyMecTBaMb 06A3aHHOCTA W NPaBa, H, CO00Pa3HO CH 3THMD,
BAaJNeKAMAMD METOXOMD H3yUeHiA CyOBEeKTOBD dBAAETCH CaMo-
Halalofienie M CoeJWHGHHNH MeTOXH BHYTDeHHAT0 B BEBMEATO
HA0JI0IeHid.

2. 3ajgaver0 mopNexKAMUXD M3CTBEOBAHIA M yUemii ABaderca
03HAKOMJEHIe Cb NOJIeKAMAME (AKTAMM NpPaBOBOH NCHXHEH,
KOHCTaTHPOBaHi® TOro, 4ro HMBercd BD 5TOH HCHXHKE BB Ka-
gecTBB CyOBeKTHHXD HOpejcTaBIeBiA H BbH KakoMb BHXB 0HO
snbes mmbercd, 6e3b NPOH3BONBHNXD NEPETONKOBHBAHIM.

[HostoMy, mampmubpb, ecim Temeps DO HOBOAY <«EA3HE>», KAk
CY(’)’I:GKT& npaBa, TOAEYeTCH J!.’BJIO Takb, 9TO cyﬁmewrom a3nber gBagercd
rocyaapcrso, T0 3T0 CJI'E}IYGT'L OTBEPrEYTh, EaEh NPOHN3B0JbH0E TOIKO-
Baﬂie, OpoTHBHOE A’BﬁCTBBT&!LHOCTH, NpeICTaBASA0IIEEe Pe3yarTaTd OT-
CYTCTBif HAJNeRAMAro Meroja HsydeHid HW npawbHemis BMbeTO Hero
HpieMOBT NPOMSBOIBHKIXEH HepeTodroBbiBamid. IlyTems camomabirojenis
B COCJIAHEHHAr0 MeToXa He TPYXHO yﬁ'l‘:,{lBTBCﬂ, YTO, EOr'Ad ME [pHNOH-
CHBAeM> Ea3Eb TaKid WIM HHEIA OpaBa N0 OTHONEHilo EB cefh mam
XPYTEMB, 1510 HieTh 0 coBchMD MHOMB NpeiCTABICHIW, HeEEIH T,
KoTopoe COOTB’BTGTBYG’I"B HMEHH <IOCYRapcTBO>, Banp., BH NpeAcTaB-
Aenid rocylapcTea 3aRANYaeTCA 00KEHOBEHHO upep,cTaBneHie TeppuTO-
piﬂ H Hapoxa, BB npen.c'rameuiu <Ra3Ha»—3Toro H’B’I'L', OHO CpOXHO
¢h NpeicTaBIeHIeMD «Kacca» WIH T. N. Bs wHOME cumerb meperor-
KOBBIBAETCA IPHPOXA APYTHEXL T. H. IOPHANYECKHAXD IANG, HANp., MoO-

Jemallaro Meroja (cp. HAXEE), BMBCTO NPOHIBOJILHBIXD NepPeTOIKOBBLIBaHiMH,
JIOPHAMYECKAXD JHID BB O0XacTE ormiaxbHaro mnpasa (He rosopa yme
0 NpoYEXE 00IacTAX® NMpaBa) ORameTed ropasio Ooabme, YEMDL IoJaraeThb
COBpEMEeHHad HPHCIPYAEHIsA, NATAIONad HHCTHHKTHBHYIO BPAKAYy KB 9THMD,
HeNpiATHLING A Hed, cy0mexTaw®d H HeTpebisnmas mxb Besxh, rid sTo
€f KameTci BOSMORHBIMB, Ch NOMOIBI PA3HBIX> YMCTBEHHEIXh MaHHIY-
XAniit.



i)

HacTHIpefl, mepksell W T. 1., ecId OHA TOIRYITCS KaKb «COM3Hl JHIBY,
<CONIATbHEIE OPraHH3MBI> H T. I (IPHYEMD MBI 0CTaBIfeMD BB cTOpoHb
0CHOBHYI0 ONMOEY, COCTOSMYI BB NOMBIIEHIH MO0JIeKAIHUXE cYOBEE-
T0B® Bo BEbmHeMD Miph). Bb pbficTBnTeanHocTH cofepxanie Noilema-
MAXE NpejcraBleBiii mHOe; Hamp., BB MPEICTABICHIH «MOHACTHIPH»
(ocoferEo ecam X510 BXETH 0 KOHKPETHOMD H 3HAKOMOMD HHIHBHIY
¥oHacTHpE) BXOIUTH H HpeicTaBIeHie HOCTPoeR® B T. 1. ').

Y pasHEIX® HapoioBdh Bh 0IEBXD H THXb XKe 00JacTAXD Opasa
YOIYTh O0KA3aThed CYOheRTaMm, OpH NpUMBHEHIH Hay4HO-NCHX0JOLH-
Yeckaro Meroja M3ydeHis (BB JaBHOME cIyyal coeimHEHHAr0 METOa
BHYTpeHEAT0 ¥ BHBINHATO HAGAMJeHis OpHM HAYYEHiN NHCHLMEHHHIXD
LAMATHHEORD H T. 1.), PasIdYHELA, HeOJHOPOIHEIN, IPEICTABIACMBIL
cymecTBa (pastMyBE cy0OBeETHEIA OpeferaBienia). Hanp., cynesToms
mpaps u o0gsammocreli mocat cweprm ueaorbka g0 npio6pbremis Ha-
cibicrBa HacIBIHUEAMM MOEETH OKa3aThed 10 OJHOMY IpaBy (1o
opmoll mpaBorofl memXukB)—morofiEmE HaexbrogaTeas, a mo Jpyrony
upaBy — <aemayee HaeabierBo». Tand 9T0 @ exbayers EOHCTATHpO-
BaTh, He NePeTOARUBLIBAfA, HE KORCTPYHPYd KAKOr0-TO eXHHALO TPETHATO
cyonerta. Uro kacaercs, BOPOYEMD, OTHOIIEHiA coBpeMeHHOHE mpaBoBOf
NCEXHEA KB [0I0&KeHI Ibia MemEIy CMeprblo H IpHHATIeMB Hacabi-
¢TBA, TO OHO 9YacTo COCTOHTH BH HPHOMCHIBAHIN €OOTBBTCTBEHHBIXD
npash H 00g3aHHOCTed He NOEOHHOMY N He JesmkauyeMy HacaBicTBy,
Eakb TAEOBHMD, 4 Oorbe Heonmpexbiaensomy uo npmporb emoeii cy0s-
eKTy, npadIusuTeabHO cooTBBTETBYIOMEMY MWBCTOHMERiW: ¢KT0-TO>.
CuyrHOe cosmaHie NpWHAJIeRHOCTH uU3BbcTHArO HpaBa, Hamp., IpaBa
co0cTBEHHOCTH Ha HAfleHHYI BeIlb, «KOMY-TO»—BechbMa 0O0LIYHOE H
nvbomee Goaplmoe 3Hauenie Bb UpaBoBof musHM spaemie. W omo u
€ro poIb BB mpaBh MofdemaTb U3YYeHiH NCHXOJIOTMYECKOd HAYKM Opasa.

He BxoznTs BB sajauy BayymEXD m3cabloBamiil o cy0BLeETaxs
W CHCTEMATHYECRAT0 H3JOKeHid MNOjIekANAXD YueHil uscrbiosanie
npmpoxsl Toro, 9Té Bo BRBIIHeM® Miph e0oTBBTCTBYETH TAKNMD MW
WAHNMB CYOBeRTHEING Ipeicrapleiaws. Kaks Opao 0w gsHOR He-
¢000pasHOCThI 3AHAMATHCH BB YYGHIH 0 T. H. (HSNUECEAXD JHLAXD
(yake caMo HaspaHie «(u3HYecKis>—Heco00pasHOCTh) aHATOMIC H (H-
ziomoriero wexopbga, TOYHO TAKD iEe OhII0 0K Heco00PA3HOCTHIO 3aHM-
MaThesd ONHCAHieMB NPEPOAHI «COLIalbBHIXD OPTAHASMOBE» BB YYEHIH

!) Bunpouews, Bh 3ajadyy HAayKH OpaBa He BXOXHTH B0OOIe onHChIBaHie
HojJeRamiuxb npejicrapienilf, ob0bAcHEeHie HXD NPOHCXOEAECHIA H IPO4L.,
PaBHO EKakbh TaKHXBb, HaOp., CY0BEKTHLIXDL HpejcTaBlenilf, Kaks MOpepcTa-
BIeHiA 00EecTBb, IyXOBbh YCONNIHXB, RHBOTHBIX® ¥ T. A.; H0O ABIO HAETH
He 0 UeMb-TO cIenjalbHO CBOACTBEHHOMD IpPaBOBOlf Hemxukb (ep., MewAy
OPOYEMDB, HEKE 0 cy0BeKTaxs BPABCTBEHBBLIXD 00A3aHHOCTeH); HOHEYHO,
nojiemaniii NCEXOJOrHYecKia mscabjoBaHiA MOryTh BXOAUTH Bb 3afgauy
npaBoBbABHIA, NOCKOILEY XBIO HAETH O CHEHialbHO BaRHOMD AJA NpaBa H
€ro HayKH, ero TeopiE, HcTOpiW W T. X., onpexbleRid cogep:kaHis TakEX'h
HIH MHBIXD CY0BERTHRIX'> IpefcTaBIeHili, 0 pasimyeHin pasHbIX'h NpEACTa-
BleHit 9TOro pojxa (HAmp., ¢KasHBI>» W <rocyiapcTBar), OObACHEHIN HXB
npoucxomienisn, msmbneniif cogepmania Bb HCTOpIM W T. I
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0 IANAXH JaKe Bh TOMD ciyyab, eecadm 0w, Bamp., OBLI0 OTEPHTO
ABiiCTBATEAbHOS CYNECTBOBAH e 0AIRANAXD CBEPX-RABOTHBIXD, JAKe
Cb NOIOBBIMH OpPraHaMH, pasINYHBIMH Y ToCyJapcTBa H LEPKBH, H T. J.
970 oTEpHITie eIbIoBal0 OB COOGMATH 30010TaMB IS PaspaloTRH; Kb
eep mayEm mpaBa 0HO 6w Re orHocHaoch. W HesaBmemMo 0TH Ta-
RAXD WIH HHHIXD (JaHTacTHUecKNXD EOHCTPYRLil, TpajunioEHAad ¢H-
cTeMa M3I0eHif, coeTofmas BB OpiypounBaEid Kb yuemilo o cy0mer-
TaX’b Y4eRifg 005 «OpraHmsaniny W «CTPYRTYPB» «0PHAAYCCENXD AAND>,
NOKOuTed Ha Hegopasymbainm !).

') Bb ob;acTn pasHbIXD 00mIECTRB, yupemAenii m T. A. MOryrs cy-
mecTBOBaTh (NPEOHCHIBATHCA) PASHBIA B3AUMHBIA TIpaBa M 00A3aHHOCTH
MemAy TARUMN MM WHBIMH JHIAMH, I N3ydeHie HOjJeRalINXB IPaBOBBIXD
ABIenift, KOHEYHO, OTHOCHTCA Kb Haykb npaBa. Ho mojguemaniie Bompochl
€YTh BOIPOCH TOkKE NPaBHO-ICHXOIOTHYECKAro, OXHAKO COBCBMD MHOIO IIO-
PAAKA, HEKENH BONPOCH Y4eHis 0 cy0bexTaxh, Kakb TAKOBLIX'b; OHH CTOJb
K€ Mal0 OTHOCATCA KB yqenixo HAaYKH npaBa O cyﬁ’beﬂTaX’b) Karb, Halp.,
H Kb YY9eHil0 JOIEKN HIH TPaMMATHEN O CYOBeKTax® (MOAJIERAIAXD).

Mexxy npoumwms, Kakb BHAHO H3H H3JOREHHAro Bbuue,cTp. 397 o .,
A4 HAIMYHOCTH IOPHANYECKAro JHLa BOBCce U He Tpe0yercs HAIMYHOCTH BO
BHBIIHEMD MipB uero ambo, mwbioaro Kakyw JIm0o <opraHusaiin», He
Tpedyercs HaIBYHOCTH JHOAeH, cOCTOSIEX® BH KaKHXB Ju00 INPaBOOTHO-
LIeHiAX® Kb AAHHOMY IOD. augy, m T. A. IOpumj. amio, Hago HOMHHTH, ecTh
npaBocnocobHOE, HO He HeNPewBHHO yxke oOJajaioliee HpaBaMH JHIO.

Ce xpyrofi eTOpOHBI, PAaSHBIA NPABOOTHOLIEHIA Me®Ay dYleHaMH 00-
I1ecTBh MOryTh CYINECcTBOBATH W HMBTH OJHHAKOBHI XapakTeph He3aBH-
CONO 0TBH TOT0, NPHSHAETCA IR HAXMYHOCTH 0c00aro 0p. IANa, BAH HBETH.
Eecau, nanp., TpaiumioHHO NPOTHBONOCTABIAIOTCH KOPNOpaliAMb, Rakb I0OP.
J@naMb, TOBapumecTsa (societas), To 9To mepopasymbmie. Hammumoers To-
BapHNIECKAX's NPAaBOOTHONIEHIH MemJy TAKHMH WIH WHLIME JHNAMA BOBce
He HNCEIIYaeTh BOSMOKHOCTH NpusHaHin ocobolt mpaBocmocofuOcTH (Ramp.,
nponeccyaibHOM HAM W HHOH) 3a TOBapHMECTBOMD, KaKb TAaKOBbHIND, H
ooparno. Pojersenubs, Hanp., PoRoOBLIsA, TPABOOTHOIIEHIA MOTYTE CYNIECTBO-
BaTh H NPH NpHSHAHIE poja 0COOLING cyOBeKTOMB B Ges® TaroBoro. M To
Je OTHOCHTCA Kb PasHBINDG HHBING 00I[ecTBAMD B HXD OPraHE3ANiAMb.

Cwbmenie Bonpoca o popupmueckofi ImuHOCTH b BOmpocamm o0Ie-
CTBEHHOIl NPaBOBOH OpPraHESanin NPHYNHAETH, MEKLY NpPOYEMD, OoabLIOH
Bpeib Bb COBpeMeHHOH Haykb o rocyjapeTBb, 8aBojf srbch NyTaHHENY HO-
HATiH, co3laBag roaOBOAOMHBIA Npobiembl, MHEMHIA o0bAcEeHia m T. A
Ecam coBpeMeHHBIE rocyAapcTBOBBIBI YCMATPHBAIOTEH ONpexbieHie mMpHPOABI
rocyfapcTBa, Kakh 0co0oft comiaieHOlf oprammsanid, Bb TOMB, YTO OHO—
cXENO0>, «CY0BEKTH», W 3aTbMb Ha 5Toll mouBb ¢TPOATH Bee JadbHbilmiee
yueHie o rocyaapeTsh, TO 5TO OIATH-TARH Hejopasywbuie m cwbmenie co-
BEPHIEHHO PasHOPOAHBIXE BONPOCOBE. «['0cy apeTBo» XBHCTBATEALHO ABIACTCA
nan, Tounke, GbiBaeTh Bh 00JacTH NPaBoBOH NCHXHRA CYOBEKTOMD, TIaB-
HBING 00pasoM® Bb 00JacTH MERIYHADOAHArO NpaBa, HO TAKEE W BO BHY-
TpPeHHe-TOCYAaPCTReHHOR KUSHH (X0T4 81BCh «IHYHOCTH> rOCyAapeTBa AMBETH
CPABHETEIBHO Maloe 3HayeHie)—BDb TOMD CMBICIB, YTO <IOCYAAPCTBYs IPH-
NHCHIBAKTCA PasHBIA NpaBa, NMyIIecTBEHHBLIA NpaBa, NPaBa BIACTH H IPOY.
(0OLIKHOBEHHO, BOPOYEMb, STH NpaBa NPHNIHCHIBAIOTCA ADYTHMD CyOBERTAMB:
Kasu’h, MOHapXam™® W T. II., ¢p. BhIIe, ¢Tp. 214 m cX.); HO 9TO Takh &Ke
Max0 00bAcHAETH NPHPOAY TOCyAapcTBa, Kakb 0co0oft comiarbHOfi opranm-
sallim, KaKb KOHCTATHpOBaHie Toro (hakTa, UYTO «rocyAapeTBO» OLIBAETH
HNOoAIeRAMUND BB PasHBIXD NPEJIOKEHIAXD, JOTHUCCKAMD CYOBERTOME pas-
HBIX'D CY#AEHIH m mpou.

Teopia npasa u rocyz., 7. I 7
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3. Wscabposania ® ygeHia Teopid OpaBa, Kakbh TAKOBOH,
0 cy0bekTaXbh JONKHH, TakKh #e Kakb M 06Me-TeopeTHIecKid
m3caboBamia W ydeHid o mpash BooGme, 0 TPABOOTHOMERIAX'D,
0043aHHOCTAXD W T. K., PacnpocTpaBATbCA M HA 061aCTh HHTY-
WTHBHATO [paBa, & DaBHO M BCEro MO3MTHBHATO NpaBa, He3a-
BHCHMO OTH OQHIiaibHAro NpHSHAHIA, BO M3GBikamie pasHHXB
HAYYHHXD NOPOKOBH, BB YacTHOCTH XpoMamid. To, uTo Temephp
W3xaraercd Bb KadeetBh ofmaro yuemis o cy6bekTax®s, JOLb
IO HeJOpasyMbRil NDHEEMAETCA 3a TakoBOe, a Ha caMoMb Abab
mpefcTaBifgeTs (HOYAAURYM) JOTMATHKY COBpeMeHHaro Ogu-
niarbEaro npaBa. Mesay mpoudMb, Takie CyOBOKTH, Kakb K-
BOTHHA, NOKOMHUKH, CBATHe H T. 1., KaKb MOxHO YyObamThed
OPE W3YYeHIH BeoduNiaibHOE NPaBOBOH NCHXHKH MyTEMD HHTPO-
COEKTHBHAT0 W COIHHCHRATO METOJA, BOBCE HE OTOIIM BH 061acTh
HCTODIH, a HIPaTh poJb M BB TemepemHed npaBoBOH KH3EH
(cp. Bume, § 5). Ilyrems Takuxp ke uacabpoBamilt, ncmxomxo-
THY6CKHXD H He OrPAHMYMBANMEAXCA Y3KEMH DaMKaMH Ou-
NiaXbHATO TPaBa, MOMKHO BECHMA PACHIHDHTL TOPH3OHTDH M YMHO-
HKATh MaTepiald JJAA Y9YeHif 0 T. H. , OPHAWYECKAXD JALAXDB.
Bt o6aactu EeodmmiaabHaro mpaBa WMBeTcs BeAHKOE MHOKECTBO
B pasmoobpasie ,loparuYeckuxs Aunb“. Eern MH mmbews yxbio
¢b KakuMb-TH60 MarasmgoMb, THmOrpadield MM T. O., a Bia-
Ibablia 3aBefeHiA HO 3HAEMDB, TO BD HAmMed OPaBoBON NCHXHKB
(urypapyers OGHEHOBEHHO ,MAarasWb“, ,THOOrpadia“ | T. 1.,
Kakb KOp. JHNO, XOTA N0 OPHIIANLHOMY HpPaBY CyOHEKTOMD AB-
xgerca BAajbren’d 3aBefieniA; Ope3UTIYMB CXOLKH, COBBTE cTa-
pocTd, ,,CTYIeHYECTBO“ JAHHATO YHWUBOPCHTOTA — IOPHIMYOCKiA
JMOA CTYJeHYECKaro HeoQuIiaJtbHAr0 MpaBa, M OpOY. H Hpod.

4. Ha Bompoct Teopim mpaBa: 9TO MAH KTO MOXeTH OHTH
cy0BeKTOMD OpaBOOTHOMEHIH, 00A3aHHOCTOH W NIPaBbB, Cb TOYKH
3pbHig nmewxoxorHyeckodl Teopin mpaBa moxydaerca oTBBTB: cy0n-
@KTHHMH NDOJCTABICHIAMA BB 06JacTH NPABOBOH NCHXHKE MO-
IyTs OHTb BCEBO3MOKHHA MpEJICTaBAeHIA MOPCOHAIBHATO, JAHY-
HAro XapakTepa, NOCKOABKY Cb STUMH HpPEACTABIGHIAMH acco-
LIApYIOTCA NPABOBHA HMONIA H JPYrid OpeACTABNEHif, 00BOKT-
HHA H T. JX. TaKkb, 9TO INOAJeRAMeMy IpeICTaBJACGMOMY MpH-
NHCHBAKNTCA NpaBa H 0643aHHOCTH, OPeJIMETH STHX'H HpeJCTaBIe-
Hifi aBagoTCA cy6vexramu npasa. Ilogrexammxs (mpercTaBis-
eMHXB) CYmECTBD, C000pasH0 60raTCTBY H NpHIYLIABOCTH Ye-
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xopbueckoll (antazin, He0003pEMOe MHOKECTBO: DAsHHE Opex-
MeTH HeXHBOH, HO OpPeJCTABIACMOA O]yMeBIGHHOK, NPHPOAH:
KAMHH, DacTeHis M NpOY., KHBOTHWA M HXB AYXH, JOJH, HXD
3apoJHIA, UXb AyxXu mocxh cmeprH, vexropbyeckid (mpexcraB-
JdevMHA) ofmecTBa W yIpexienid, pasHHA 00kecTBA H HHHE
GesrbaecHNe AYXW—BB 3aBHCHMOCTH OTH CTYNEHH HADOLHOH
RYJABTYDH, PeJHTio3HHXs BEPOBaHiA, MOITHUECKHXD CHOCOGHOCTER
B T. 1., HIA Bb 3aBUCHMOCTH OTD HHIWBHAYAJIbHHXD 0COGEH-
HocTell jamEaro gexroBBra, ero Bospacta H T. X. (BB AbTcKoMB
npab mMBloTca Takie cy0BekTH mnpaBa, HANp., KYKAH, KaKHXD
ne umberca BB NpPaBOBOH NCUXHKB B3pOCINXB, B 06parTHO).

Oco6enro cabayers mOXYOPKEYTh, 4T0 cydsexmamu 00R-
3anHocmeit u npass Ov6aMs He MOAbKO UHOUBUIYAIb-
OIS, KOWKPEMHYA NPEOCMABAACMOL CYUECEA, HO U
KAGCCH, MAKOEHTs, POOs, 6udvs (ep. Bume eTp. 337 1 ¢I.),
XOTA KJAACCH He NPeJCTABAAIOTH Uero-To CYMECTBYHIAr0 BO
sEBmBeMT MipB, BD 9YACTHOCTH He 03HAYANTH PEANHHHXD COBO-
KYHHOCTeli HAJWYBHXD Temepb OOBOKTOBD, a ABIAKTCA JHCTO
paefiHbMH BeamymHAMU (06HAMaOMAMA W OyIymie W HAHO MH-
CAAMHE 00TeKTH, Pa3h OHW 061afalTDh H3BBCTHHMN NpH3HAKAMH),
a HMMEHHO COJepXKaHiAMH HIM 00BEKTaMH a6CTPAKTHNX'B, 0GMHXB
ugeii ).

Hanp., B» npaBooTHOmeHin: ,pofurersn WMEWTD NpaBo Ha-
KasuBaTh JXbredt, xbrm 06A3amH TepwBTH pOXETENbCKIA Hakasa-
HiA“ Cy0beKTaMH npaBa M 06A3AHHOCTH ABJAAWTCA He HHIH-
BHJH, 4 KIACCH: K1acch poiaTencli H kaaceh xbref.

Coo6pa3Eo ¢b 3TEMD NPABOOTHOMERiA, OPaBa H 06A3AHHOCTH
cxbayers 1banTh Ba HMBJHBHIYaJbHHSA, KOBKDETHHA H KIacco-
BHSA, 00mis.

C» oraMb JhremieMh, KacaiomuMcs KOHKDOTHHXB HPaBo-
BHX NePe:KuBaHifl, KOEKPETHNXD Npoekuill 06A3aHAOCTEH U IPABS,
He cabayers cMBmuBaThH ,a0CTPAKTHHXD NPABOOTHOMEHIA“ BB
cMucIh 00mBEXD MOHATIH MPaBOOTHOMeHiH, WIM OGMUXD mpei-
¢TaBienill NpaBOOTHOMERiH H3BBETHATO THIA.

M3t cymecTBa rocnofcTBYOMAro YYemiA o mpaBh BHTe-
Kaers, 4T0 ,,OPABOOTHOMEHA Mek]y He-HHJIHBHIAMH, MORIY pO-

') Cp. o rIaccax®s H KIacCOBLIX'D HOHATIAXB, Beezenie § 4.

7*
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JaMd HIM BHIAMH CYIECTBH, T. €. MENKLY HPOCTHMH alCTpak-
OiAMH KaKb TAKOBHMH... COBEDMEHHO HEMHCIAMH® 1),

Ho ¢akrnyeckn oRM He TONBKO MHCIHMH, HO, KAKh MOKHO
yObaaThcA myTeMb caMOHAGMIOfieHif, Ha KaKIOMD mMAary HAMM
nepexusared. M 510, Mexiy wDpounmb, Xanbmbiimee I0Ka3a-
TeIBCTBO HECOCTOATEABHOCTH TOCHOACTBYWMAXD NpOJCTABICHIA U
yuenifi o mpash.

Cpen 6e3uncIeRENXD KIACCOBB, MOTYNMAX'D GHTh H GHBA0-
IEX> Bh NpaBoBOll NcHXukh cyObeKTaMH OpaBbs W 06s3aH-
HocTell, 0co60e 3mauenie mMBeTh KJacch, 0603HAaYaeMuil MberTo-
HMeBiAMA: ,BeB“, ,KamINA“, ,BCAKiH, KT0 OH OB HA OHIB“
HT. O

HeopmokpaTro yie BHmeE ynOMEHABHIifiCA, M3BBCTHHA Te—
nepemsell PHCIPYXEHNiH, HO He MOIymis OHTH €10 BHACHEH-
HHMA, a6COJNOTHNA OpaBa, HAmp., MpaBO COGCTBERHOCTH, KU3HH,
TBIeCHOM HENPHKOCHOBEHHOCTH, YecTM M Np0Y. W HpoY., Opef-
CTaBIA0TH He YTO HHOe, KAKD TaKiA mpaBa, cy6BekToMb 06d-
3aHHOCTH BB KOTOPHX'D ABAATCA KAACCH: ,,BCAKIAS , kamauii® ).

Hapany ¢b» a6comoranMm mpaBamn crbIyerdh HpH3HATD ellle
cymecTBoBamle H afcOMOTHNXD o06AsamHOCTefi, T. €. TaKuUXb
o6A3aBROCTEH, N0 KOTODHMD Cy('heKTOMD IDaBa ABAAETCHA KAACCDH
»BCARIA“, ,BCH M Kamgmil“; mamp., ,M0A“ 0043aHHOCTb BO3-
JeDKABATBCA OTH MOCATATEIBCTBD HA YbK0 OH TO HH OWIO HH3HB,
qecTh H T. .

1) Cp. Bierling, nass. cou. I crp. 293.

2) Ilpo sTH NpaBeOTHOIIEHifi MOKHO CKasaTh, YTO jame TH COBpDEMEH--
Hbié IOPHCTHI, KOTOPLIE COOTBBTCTBEHHEI 00f8aHHOCTH NPHNHCHIBATDH MO-
cIbX0BaTEIbHO BCHMWH HHBBIMG JIOAAMD Ha 3eMHOME Imaph, NPOUWSBOILHO
COEpaIlalTh 4HcI0 0043aHHBIXD, HOO Kiaced «BeARid> 0OHEMaETH BOBCE HE
TOILKO RHBYIIHXH Teleps Jiofeil, a ropaspo Ooibme (MemIy NIPOYAMD, BE
Takoff DpaBoBoil mcEXMEB, MO KOTOPOH M REBOTHBIME, NMOROHHHEANT H T. 1.
IPANHCHIBAKTCA COOTBBTCTBEHHEIA 00A8aHAOCTH,—EIacch «BeAkif» o0HM-
MaeTh B BCEXD RHBOTHBIX'D, NOKOHHHKOBD H T. 1.); & ¢b APYroi eTopoHsI,
Th H0pPHETHEI, KOTOpBle, Bo mabbmanie rpoMajgHaro KoImdecTBa CYOBLEKTOBD,
TBITAIOTCA ero NYTeMD PasHbIXBh NPOH3BOJLHBIXDG NPieMOBB IO BO3MOKHO-
CTH COKPAaTHTb A0 YHCIA NMOAXAHHBIXB JaHHATO rOCYAApCTBA HIHM Jake JO
ypcJa EWBIOIMEXD Hawbpenie NOCATHYTH HA COOTBBTCTBEHHBIS HpaBa, BCe-
TakH IpeinoiaraioTh (oibuie cy0LerTOBb, YBMB cIBIyeTh: B0O CcYOBEETH
00A3aHHOCTH, NPHIHCHIBAEMOH ¢BCAKOMY», KaKb ¥ Cy0BeETH (IOAIemaImiee)
COOTBBTCTBEHHAr0 cy®aeHiA: «Beakili 0043aEh BOSJEepEHBATECA OTH MOCA-
raTeIbCTEh Ha MO0 Bemlb» (IpaBo cOOCTBEHHOCTH), <«Ha MOK MRHBHbY H
OpoY.—OJWKB: ¢BCAKili»; 8bch He MHOKECTBO NOXJIERAIIEXD, & OJHO, KAKH-
¥ OFHO CKasyeMoe.
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A ragis mpaBoOTHONIGHIA, BB KOTODHXB CYGBEKTOMB 00d-
3aHHEOCTH M CYOBEKTOMB OpaBa ABIAGTCA ,,BCAKIA“, MOKHO Ha-
3BaTh JBYCTOPOHHE-20COMIOTENMA NPABOOTHOMERIAMH WIH abco-
JIOTHHMH [PaBOOTHOmMeEHIAMA mpocTo (cp. Bwme, erp. 338).

M Bb nBIUBALYAIbHHXB H BB KJIACCOBNXH HPABOOTHOLIE-
HIAX> Ha CTODOBS maccHBa HIM HA CTODOHB AKTHBA MOKETSH
ONTH He OJUHD, a HBCKOAbKO CYOBeKTOBD; HAmp., eciH A n
B o6asammes mo gorosopy ¢b C cosepmuth 4TO-THGO BB €ro
10Ib3y, TO HMBETCA MHOKOCTBEHHOCTH O0A3AHAHXD H T. I.

< Bv nayxm 0 npascmeewnocmu BOUPOCH 0 cy6BerTaxb
00:432BH0CTeI! He BH3HBAKTH HHKAKHXD O0COONXB coMaBHIE H
3aTpynmeniii; 3rbes HBTD yUeHiA M BeAMKaro cmOPEArO BOMPOCA,
COOTBETCTBYOMAXD YYeHIAMD H COODAMb KPHCTOBD 0 IOpHIH-
qecknXd Jaunaxs. Ho 310 He moToMy, 4TO 5THKA, HpABCTBEH-
Had duiocopia (Hayka o0 HDABCTBEHHOCTH) omepefuiaa 31bch
WpHCHDPYAERLil, BHfAcHANA yerbmeo xhilcTBATENBHO® MOIOKeHIE
Bemeil m T. 1., a, HANDOTHBB, MOTOMY, YTO OHA W 37Beb, Kakb
M BO MHOTAXD JPYTUXDB 001acTdXb, OTCTaBmAfA, C€1a60-pasBu-
Tad HAyka, MO cpaBHEHIW ¢b mpaBoBbrBmieMb, eme He Fomia
A0 TOTO, 9TO6H 3HATH 0 CyL[ECTBOBAHIA 5Tofl mpoGaeMH, 3aMb-
TUTH CYMECTBYOMie (GAKTH H CBA3AHEHE Cb HHMB BOIDOCH.
Wsp paseympenit ¢uiocofoBs H MODAIMCTOBD O HDABCTBEHHO-
CTH H HPaBCTBeHHHXD 00H3aHHOCTAXH BHIHO, YTO OHH HCXOJATS,
KaKD H3B 9ero-To caMmo co60l0 pasymbomarocd, H3b Opefmoio-
#OHiA, YTO HPABCTBOHHOCTb MOKETD ,o0pamarsca“ @ ,o0pa-
maerca“ TOABKO KB ,pasymsBoit m csoGogmoii“ Boak (Bmpo-
9eMb,—BHDaKenie ,cB000JHaA BOAA“ He O03HAYAeTH Hempe-
MEHHO MATETEPMUHH3MA '), 4T0 06A3AHELIMD MOKOTH OHTh TOABKO
yeaoBbkd, ofrajaomiii Takow ,Boxeii* um mpod. Ho aro mpes-
HoJ0:keHie BOBCe He COOTBBTCTBYeTH MHPHPOAS HpPABCTBEHHOCTH
A oporHBopbuMTh ABNeHiAMB  rBiicTBHTEAbROR HpABCTBEHHONH
xuzpn. Eern 6m Bwbero paseysienii ¢b Toukm 3pbuia Toro,
YTO OpefcTaBAfeTcd pPe30HHHMB H T. 1., (PHIOCOPH mId Mopa-
JAUCTH [ONHTAIHCH 33HATHCA MCHXOIOTHYCCKHUMD H3YUEHIOMD (hak- -
TOBD HDPABCTBOHHOW KH3HH, OHH Jerko yO0brmmes OH, 4TO
cy0'beKTaMu HpPABCTBEeHHNXD 006A3aHEOCTell OWBAWTH, HAOD., H
rocyfapcersa, OOMUHH, ropoja, 3eMCTBA, YHHBEDCHTETH, AKIio-

1y Cp. Beegenie § 11.
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HeDHHSA KOMOAEIH W T. 0.; HADp., TaKEMB CY(BeKTaMD OpHIH-
CHBalTCA HPABCTBEHHWA 00A3aEBOCTH 3a60THTHCA 0 GBIENX®,
0 mpocpbmenid, YecTHO H J06pOKEIATENBHO OTHOCHTHCA KB CAY-
KamuMb, Kb paGouuMb M ©mpod. W npod. Jlpyrumm cioBamw,
Bb cxydab Takofi, mo kpafimet MbpB, ocbromienmocr ortHO-
CHTEJbHO CYOBekToBD o6A3ammocTefi, kKakas umBeTca BB NpaBo-
Bbabmin, n 3xbcb umberca wim, Toumbe, JoakHA OHAA Oh
uMbThed, cBoA mpoGaeMa O ,OPHAWYECKHXB“ JANAXD—IPO-
6xeMa 0 ,MODAIBHHXD JANAXD“ MWAH P. U. MeXLy mNpOYHMD,
Takad ke npo6ieMa pomkBa Ouia O CymecTBOBATH H BB 00aa-
CTH 9HCTETHKH, HAYKE 00D 3CTETHUECKHX'D fABJERiAXD; MO0 mpa-
BHJA HJETAHTHOCTH [OBEJEHid, NpaBhia NPHAAYIA DACIPOCTPa-
HAKNTCA TOXe B HA NOBejeHie AepXKaRb, TOCYIAPCTBD H T. .;
HO HAyKa HCTETHKH O0TCTaJa He TOJAbKO BB TOMB OTHOMIERIH,
YT0 Bb HeH He umMberca yuyemid 00b HCTETHYECKHXD CYOBOKTAXD,
HO Jake BD TOMB, 410 31Bch BooGme eme OTCYTCTBYeTH Yde-
Hi® 00 HCTETHYECKHX'> HOPMAXD M HODMATHBHHXD IEDEHHBA-
HIAXD, & BCe eme TOAKYeTcA TOABKO O BACIAMKAGHIAXD OTH
BOCOpIATIA KPacoTd M T. A. (cp. Bume § 2).

Torp ¢arTb, Morymiéi OnTb Jerko npoBBpeEENMD H BD
H300HAlM M3yYaeMHMD OyTeMb caMoHaGa0feHia M COeJHHEHBAIO
MeTOfa, YTO TOCYLApCTBA M DpOY. T. H. ,IOpHAMYecKid JHA“
0HBalOTs Cy(BEKTAMH OTHIOAb HO TOJbKO KPHIMYOCKHXD 00A3aH-
HOCTEll, a U HPABCTBEHHWXD O06A33HHOCTEH H HCTETHIGCKHXD
»» JOAKEHCTBOBARIA “ (decet, »JENeHTHOCTEHN “)—Mek Ly NPOIuMD
IOYYATeJeRD He TOABKO JIA HAYKH 3THKH W HCTETHEH, a H J1f
HAYKH 0 NIpasb, mpuEATIe €ro BO BEHMaHie pACHHDHETH IOpH-
30BTH H KDHJHYECKAro Y9Yemid 0 Ccy0BeKTaxb M Y#e camo HO
ce6B o6mapy®mBaeTh DOBEPXHOCTHOCTh H HECOCTOATEIBHOCTh Pas-
BHXD y9eRifi, OPHEOPOBAGHHHXD CHeENiaibHO Kb NOpaBy, HAmp.,
yueris Capumbn, Iepusra W gp. o ToMb, 9YT0 9HTH CYOBEKTH
CYIECTBYIOTH JAs 0COONXB NPAKTHYECKHXD BajoGHOCTed mpasa,
AAd 1paBOBHXB whaedl u mpou. M1 camo nasBamie ,l0pHIHYe-
CKifl JMOa“, BO3BOJAIIEE MOJAeKANee ABACHIO Kb KAKYIO-TO 0C0-
6eBHOCT W COeNJaJbHOCTh OPaBa, OKA3WBAETCA HEYJAUYRHMD, BH-
p axamaMb OMUGOYHHA NpeACTaBIeHIA.

Janbe, cy0pexTaMn HDABCTBEHHHXD O6A3aHHOCTed (M acTe-
THYeCKBX'D JelenTHOCTel) MOTYTH OHTH H OHBANTH M KHBOT-
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HHA, IYXA YeONMHXD, GoxkecTBa H NpOY. H HPOY., HEIWBHAN
W KJaCCH, BD TOMB uHeAB ,Beakid«.

Boo6me n3noxennoe BHme 0 CyGBEKTaXb UPaBa COTEPKHTD
implicite @ yd4emie 0 HPAaBCTBeHHHXB CY0BEKTaX'h, CYOBEKTAXD
HBPABCTBHHHXD 06A3aHHOCTOH (H 9CTETAYECKAXD CYGBEKTAXD).
CymecrBeEHAd Da3HHNA COCTONTH Bb TOMB, yi&Ke YKa3aHHOMD
BHme, 06croATeabcTBB, 9ro BB npab umbloTea mapw cy6m-
eKTOBD, JBB CTODOHH, a Bb HDABCTBeHHOCTH (W 3CTeTHRS)—
TOAbKO OJlHA CTOPOHA ').

S 32.

06> o6bexTaxb HpaBCTBEHHHIXb W MNPaBOBbiXb 00A3aHHOCTEH W
npaBb.

Tops ofbexTamu mpas rocmopcrsylomee Mabmie pasymbers
npeaMeTHl TOfl BIACTH, TOTO TOCHOJACTBA, HAH TOTO MOAB30BaHIA
(ocymecrBaenia mETepeca), KOTOPHA NOCTABIAWTCA HIA oGe3me-
YHBAKOTCHA CYGBEKTHBHEMM IPABAMH %),

Bp o6ractn pasimyENXD OpPaBD OPAEATO PAas3AHuaTh Das3HHIe
o06BekTH. OOGbeKTaMH mpaBa COGCTBEHHOCTH W OTPaHHYEHHNXD
Ipaph HAa YyKid Bemu npH3EalTCA Bemu. M raaBEHMB cofep-
KARIEMD TOCHOJCTBYOMAro ydemis 00h 06BEKTaX'b, Pa3BHBMArocs
Ha N0YBD HAYKH DHMCKAro rpajkIamckaro OpaBa °) W paspala-
THBAEMar0 H Temepb IMaBHEMB 00pa3oMb BB HaykB rpaxpans-
CKaro mpasa, CBOJZHTCA Kb YYeHi0 0 BOWaXD H DA3ENXB HXD
BHJAXD: JBHKAMHXD H BeJBHAKHMHXD (yYacTKaxX’b 3eMIH), IPO-
CTHXD H CIOKHNXB, IMaBEHXD BeMAXb H HXB II0JAXB, ,0pra-

') Ecte, BIpoYeNMs, B HBKOTOPbIA APYyriA pasimuif, cBASaHHBIA ¢b 06-
HIEMD cnenuduuecKOMA TEHAGHUIAME 0 XapPaKTEDHBIMH 0COGEHHOCTAMA IDaBa
u mpaBerBeHHocTn. Taks, BH mpash nmwbercd TeHIeHNia TouHoft ompexb-
JXEHHOCTH GYG'I:BKTOB’I:, OTCYTCTBYIOmIasA BB HPABCTBEHHOCTH; Bh HDABCTBEH-
HOCTH, He CEIOHHOW Kb NPUSHAHII0 NPEACTABATEIBCTBA BB THCHOMB CMbICEB
€I0Ba, JIOAR ObIBAalOTHE OOBIKHOBEHHO e¢yObEeKTaMH JnIub ¢b RN3BBSTHATO
(roynbe He onpepbleHHAr0) BO3PACTA; HOBOPOME]EHHBIMD MJIAJCHIAMB HPaB-
CTBeHHBIX'h O0asamHOCcTell OOBIKHOBEHHO He NPENHCHLIBAETCA (CP. BbINIE
§§ 8, 10).

?) Cp. manp., Bapors, Crcrena I (Pandekten) § 16, Regelsberger,
Pandekten I, § 94; Bekker, Pandekten I, § 20; I'pauns, Jernin no zorwb
pmMcraro mpasa, § 25; Kopkymors, Jernim mo ob6meft Teopim mpasa, § 30.

%) Iloxs BuifAHieN® PEMCKEXD CHCTEMATHYECKAXH PYOPHED H3IOmeHis

TPamJaHCRaro npasa: personae, res, actiones, yuemie o ammax’®, 0 Bemax®,
o0b ECKaX'b.



HAYECKHX'D IPOA3BEIOHIAXD“ (Hamp., PPYETH, NIPHIIOLD CKOTa) ')
n 1. X OObekramm JOrOBOPHEIXD W HHHXD T. H. 0043aTe]1b-
CTBeHHKXD NPaBh NPH3HANTCA TOCMOICTBYOmMAMD MEBHieMB 1bii-
CTBIA JONKHAKA, MONOKMTEIHHHSA W OTPHNATENbHNA (BO3JEp-
#agif) *). IlpexmeraMu ceMefiCTBeRENXD NPaBB, BB JACTHOCTH
NpaBbh CeMeHCTBEHHHXD BJacTedl, MYyKHeil, poldTeJbCKOH BaacTH,
NpH3BAITCA JTAYHOCTH JPYTHXB, mOABAacTENXD M T. X. IIpen-
MeTOMB HACIBICTBORHATO MpaBa NPU3HAETCA HMYIIECTBO, OCTAB-
meees mocrh cmeprd Ipyroro. Mmorie cuMTalOTH TaKKe Co0-
CTBEHRYK JAHYHOCTb YODPABOMOYEHHAr0O O00BEKTOMD BB 001acTH
NpaBb MKH3HH, THIGCHOA HENDUKOCHOBEHHOCTH, 4YecTH M T. I
TaKhb HA3HBAGMHXD ODPABH HA COOCTBEHHYI AMYHOCTH. ¥ HBRO-
TODHXh OPHCTOBD mOIy4aloTcA Goxbe o6MIBANA M pasHooO6pas-
HHf KOJIeENIH O00BeETOBE.

Hbkotopwe macaTeAnm mpOTHBOMOCTABIANTD TPATULIOHHOMY H
rocnoZCTBYOINEMY YYeHI0 O PasHHXb BHIAXD 00BEKTOBD MPABB,
MOrymemy OHTh HA3BAHEHIMB ILTIOPATHCTHICCKHMD YieHIeMD, pas-
HHA eIHHHA, ,MOHHCTHYECKIA“ TeOpiH 0GBEKTOBB, T. €. YIOHIA,
CYUNTAM[iA 00BEKTOMB NpaBb 4T0-1460 ex@nHoe, OXBOPOLHOE.

OfEl CIHTATH OGBEKTAMH NPaBB TOAbKO BemM °), Jpyrie
cYuTalTH o0BekTaMu mpamb AbicTiA (TBHCTBIA W BO3EEpKA-
Hif) *); TpeThu HpU3HAWTH O00BEKTAMH XOJeil, w60 mpaBo 1o-

) Ilpmuews »T0 yueHie o Bemfax’b, Kakh H pPasHBIA Jpyria ydeHis co-
BpeMeHHOR opuenpyaennin, uMbioTh QH3NKANGHBIA HIN BooOIIe HATypald-
cTHYeckift xapakTeps; 00cymAalOTCA TAKiA TeMbI, BBOJATCA TaKif NOHATIA,
KOTOpbIA Obiam OBl ywbeTHRI BB O0JACTH €CTECTBOBHAHIN, HO OTHIOAL HE Bb
obxacTH OOUIECTBEHHBIXH HAYKB B00OHmIe M IpaBoBbILHIA BB YaCTHOCTH.
IIpornps sTOr0 HampaBieHif, Bh YaCTHOCTH BB NOIb3Y 3aMBHBI yYeHiZ o
rIaBHBIXD BEI[aXh H AXD OPraHmYECKAX’H NPOH3BEICHiAXH—yyeHieMb 0 Ka-
nuTark w Foxoxb, yueHiA o Bemax’b yueHieMb O X03AHCTBeHHBIXD Oaaraxs
A T. I. B BOOOmEe BB MOIL3Y BBEJeHIA Bh HAYRY O I'DamFaHCKOMD HpaBb m
3aK0HOAaTeILCTEE HapojHOXoO3aficTBeAHOR TOYRHm 8pbHiA, cp. Moe CcoY.:
I.ehre vom Einkommen.

%) Bopouews, HEROTOpbIE CYHTAIOTH OOBEKTaMH STHXDH IPaBh Jpyroe,
OJ{HH IRYHOCTH 0DABaHHArO, APYTrie ero BOXIO, TPETHH €ro MMyNIecTBO (BB
BHJY HaNpaBieHid B3bICKaHiA MO JOATaMB HA HMYIIECTBO JONKHHEA), YeT-
BepThie W JAHYHOCTH NONKHHEA H €ro0 HMYI[eCTBO.

%) Cp. mamp., Wendt, Pandekten, § 6: «[IpoTuBonoIoRHEIND CYOBERTY
ABIAGTCA 66 HIA OOBEKTH NpaBa; KPYI'b COTBOPEHHATO H BEEro TOIro, YTO
MBI BMbeMB Opelk ¢06010 BB KauecTBh J0CTymHAro BHBIIHANE YYBCTBAMB
H ocA3aeMaro, Kakb Thia, NPOTHBONOJOREHIEMs JHOa A Beu[d paspbiaercsa
Ha JBb NMOXOBHHLL.. HasBas® Jama W Bemin, M5l HA3BaJH dJIeMEHTHI BCHXDH
YacTHHIXD HpaBooTHomenifi». ITo yuenio Jeonrapra (Leonhard, Der allg.
Theil des biirgerlichen Gesetzbuches, § 45), ooberTaME nparp HBIAIOTCA
TIaBHBIME 00PasoNB BeINE, HO TaKke W IpaBa.

%) Cp., nanp., Kierulf, Theorie des gem. Civilrechts I, § 39, 308 fg.:
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CTaBIAETH HAMDb TOCHOJCTBO HAXH APYTHMH JIOAbMH '); weTsep-
THe—,BOI0“  Jpyroro (OPOTHBOCTOAMAI0 —YOPABOMOYEHHOMY)
amna %); mwbetca H Takmke B033pHHie, YT 06BEKTAMH ABIAKNTCA
CHIH, CHIN TPUPOAH H uedopbueckia cumam °).

Bnopovews, MommeTHUECKiA yuemiad He HIpalOThH  cepiosHoil
poan BB Jauteparyph; onn HMBIOTH JAMmb ©JUAHIBHXD CTOPOH-
HAKOBB, H Y CAMHXD NpeJcTaBETeNedl HTHXD YueHilt mocxbiuid
HrpaTs Mo Goibmeil YacTH JAAMb POJb NEKOPATHBHHXD BBOJI-
BHXD 3ambuanili, mocrb KOTODHXB aBTODH HXD HEPEXOIATH HA
OOBLICHHYI TOYKY 3pBHIA Da3BOPOTHOCTH O0GBHEKTOBD pPasHHXD
npaBb U caMu Cco3TalTh 6oxBe minm Menbe oOHABBHA W MECTPHSA
KOLIEKIiH TAKOBHXD ).

«00BeETOMD IpaBa Bb IPAKTHYECKOM® NpaBt ABIAETCHA BCErja BOIA H e
npoABIeHie, NOJORATEILHbIA H OTpANATeXbHBIT ghicTBim»; Roguin, La
réegle de droit, chap. IL; Bierling, Juristische Principienlehre I, § 14.

) Cp. manp., Cosack, Lehrb. d. deutschen biirgerl. R. I, §39.

*) Cp. manp., Gierke, Dentsches Privatrecht I, § 29: «I'ocmogerso (x5
KOTOPOMY CBOAATCA IpaBa BB CyOBeKTHBHOMD CMBICAB) HpeANOJaraeTs He-
00X0ZUMO OTINYHEIR OTH CBOEr0 cy0BekTa OOBLERTH, KOTODPHIMB HEIOCPEX-
CTEEHHO HE MomeTh OHITH HHYTO WHOE, KaKh NOXBEPHKEHHAS FOCIOJCTBY CBO-
Ooxnan BOJs».

%) Kopkynows, Jeknin, § 30: «O6perroms npaBa MomeTh OBITH Bee TO,
4TO CIYRATH CPEJCTBOMD OcymecTBIeHia muTepecorb. Ho Beh mamm maTe-
Pechl OCYIECTBAAOTCA HE HHAYC, KaKb ¢b MHOMOUILIO Karoii xubo coxbl.
ITosTomy ob6muMtb 06pasoMsb MOKHO CKasaTh, YTO OOBEKTOMB HpPABH CIy-
®aTh cHAbel»; cp. Puchta. Cursus d. Institutionen I, § 23: <Mittelbar aber
kommen zu den dusseren Giitern anch noch die Krifte des Menschen
hinzus...

4) Taxs, manp., Kosack (cp. Beime), BolcTaBEBD yTBEpmEAeHie, 910 Beb
npaBa NPeICTABISIOTH TOCHOACTBO JHNG HaXh JHIAMH H YTO HOITOMYy MO- -
meTh OLITH TOILKO OAHHB pOXh OOBERTOBBL NpaBa—JIHNa, JaibHie Io-
BOPHTD:

«Brnpoyens, nousrie o6BEETa INpaBa MOKHO NOHEMATH H Bh TOMD
cMBICTB, YTO OHO OOHEMaeTh BCe TO, Kb UeMY OTHOCATCA (HA YTO pacmpo-
crpansiores) npasa. Cp oTofl Toukm 8pbHiA MBI IoXyYaeMb HBCKOIBKO BH-
AOBB OOBEKTOBH NpaBb, & HMEHHO: a) auna, b) Gesxmunble mpexMeTs, 00b-
eluleHHbIe NOHATieN® Oaara. Baara 0biBaloTh: @) THIGCHLIA, BEemH HIH
6) GeaThbIecHbll WIW ¢) coefmHeHin Bemell m GesrbrecHbIX® GIarb».

Touno Takme HKmpyiesds, 3agBuBB BH Hayaxbh yueria o0b 00beRTaxsb,
uyr0 00BbeKTaMH mpaBa ABIAKTCA BCErja NOJOKHTENBHBIS H OTPHIATEILHbIA
AbfieTBifA, BRICTABIAETH 3aThWh NMOBATIe <IpaKTHYeckaro o0bexrTa», IO
KOTOPBIME OHB PasyMBeTs 00BexTh gblicTBifl, TOTHL mpegMeTs, Ha KOTODLI
nanpaBxaiorces ybiereia. «Taropbinb aABIseTcs ThIecHbII HpeiMeTs HIN
GearbaecHsrft hakTh, Ha KOTOPHIf HaNpaBleHd HATEPeCh YIPABOMOYEHHATO. ..
00BERTH, KOTOPBLIR sABIAETCA KOHEYHOH NBILI, U3B-3a KOTOpOi cyme-
CTBYETH JaHHOEe NPAaBO H jaHHAA 00A3aHHOCTh. Taks, B oDXaCTH 10ATO-
BeIXh Tpe(oBaHill HpakTHYECKEMD OOBERTOMD BISETCH HENOCPEICTBEHHO
ThiecHas Bempb man GesrbiecHsift harTh, M KOCBeHHO (2 WMEHHO BB Ka-
gyecTBh BOSMOKHAr0 00beKTa HanpaBlIeHid B3bICKaHis JIA YAOBIETBOpeHid
EHTepeca YIPaBOMOYEHHAr0) HMYIIECTBO FONKHHEA, T. €. TAKOE KOANIECTBO
H3b HEro, KOTOpPOe paBHAETCH ITBHHOCTH HENOCPEACTBEHHArO IPAKTHYECKAro
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T'zaBERI REJOCTATOKD TOCHOACTBYOMIAr0 Y4emif 00H 00BHek-
Taxb, Kakb H JPYIHXB YYeRill coBpeMERHOA KpPHCODYJOHLiH,
COCTOHTD BB OTHCKWBAHIM 00BEKTOBD, HJAEMEHTOBD NPaBa, HE BB
Baprexameir chepb. Jlpyrie BemocraTkn O6YyAyTH BHIHH H3DB
xarpEbiimaro H310:KeHid y4Yemid 00 06BeKTaXb ¢b TOURH 3pBHiA
yuerid o mpaBb, Kakb BHMOLOHANbHO-METELIEKTYANbHHXD COYe-
TAQHIAX'h, W 00> 06A33HHOCTAXH M NPABaXb, KAKD HMOIIOHAIB-
HHXD (paHTasMaX'D.

Bp o6ractu 3THKH, BAYKH 0 HDABCTBEHHOCTH, Y9eHid, co-
otebrCTBYIOmaro yuemi npaBopbabmia 06B o0BeKTaxD, eue
BOOOIEe HEe CYIeCTBYET®.

Jlna nocrpoenia Bagaexamefi Teopin 06beKTOBD, YUEHiA BECh-
Ma BakHAr0 1A o6bAXD HAyKD, AJAA OPABHIBHATO NOHMMAHIA
CMHCI2 WM TOIKOBamiA 06A3amHHOCT®H, OpaRbh, HOPMD M T. [I., H
X114 EIaccHpmkanim wxb, crbayers, B KauectBh O6asmca pad
HAYYHATO AHAAN3a W CAHTE3a MOJAGRAMHEXD ABJEHIA, HCXOIHTH
A3 TBXD e MeTOZOJNOTHYECKHX'D HAYAND, KOTOPHSA YKA3HBAIUCH
BHIIE [0 DOBOXY APYrdXb y9eHid, a HMEHHO—H3D H3yYeHid TOTO,

ofbexTa TpeboBaHis (srBHBaXenTh). IlpakTEuecknM® o6berTOMB cobeTBEH-
HOCTH fBIsSeTcA Beerja HHAABHAYAJIbHAA BeM[b».. H T. A. (MEKIY IPOYNMD,
Knpyiedys sapisercs mpeiniecTBeHHNEOND lepumHra IO OJHOCTOPOHHE YTH-
JATAPHOMY TOJKOBAHII NMpaBa, KaKk CPeJCTBA, COTABAEMAro jJId JOCTIEE-
His onpexbiennoii moabsbl, onpexbieHHoit npakrtEyeckolt mbam, fig yao-
BIeTBODEHiA WHTEpeca H T. X., ¢p., Hamp., Tamb ®e crp. 1 m 2).

Ipaytpy Kupyasda cabayers Takke BApIaArs, NpoTHBONOCTABIAOMILIH
ABiHCTBIAMD HBOSAEPEAHIAMD, Kakh «00BEKTaMB IpaBa Bbh CTPOTO JOTH-
4ecKOME cMBICTL>, OGBeKTHl mpaBa BB CMbICKL OOBEKTORB, HA KOTOpHIE
nanpaBasTea AbiteTBia, n 3am@EMalontifica BB cBoeME YyYeHiHm 00b 00ber-
TaXb, TOCHB KPATKHEXD BBOAHBIXDL saMbyaHilt 00b 00BekKTax®d <BB CTPOTO
JOTAYECROMD cMbicIbs, IOCTpOEHieM® HOBoK kiaccndmranim o0BEETOBB
npaBb BO BTODOME cMbICHB; BB 3rolt Kiacemdmranim (RrypEPYOTH PasHO-
o0pasHBLIA KaTeropim, Bbh 4YacTHOCTH: a) OOA3aHHBIE W YIPABOMOYEHHBIE,
b) tpersm amma, ¢) Bemm, d) mSBBCTHBIA CBOMCTBA W COCTABHBIA YACTH Be-
mel, ) E8BbeTHEIA IBATesbHOcTH, f) mpaBa W T. 1.

mpre, yeTanoBNBh NOXOKEHie, YTO HCTEEHBING O0BERTOMB IPABH
ABIAeTCA «cBODOXHAA BONA>, faxbe caMh INPHSHACTH 9TO «HeanBBTHLINGD
noXxomeHiens> W NpeplaraeTs pasamuarh: 1) mpaBa HA CGOCMEEHHYN MUY~
nocmy (ooberTd: cobcTBeHHAS JEYHOCTEH), 2) OpaBa Ha 6w, 3) Npasa HA
Opyroe auyo, cpeim EKOTOPHIXB, Bh CBOK O4Yepeib, CIBIYETH pajanyaTh:
a) mpaBa Ha Onilcmeis XPYTEXD JENE, b) NpaBa Ha Auynocmy OPYL010 AuNQ,
¢) mpaBa KOIIEKTHBHATO INNA HA Y¥.A€x06> KOPIODANiH U NpaBa YIEHOBD H&
KOMIEKMuUEHY Juunocmsy, d) mpaBa Ha Ocmaswieecs NOCIb OTHAjeHis JHIA
(ua <pesmIyywh JHYHOCTH», WHANBHJYAIbHOH, HACKBICTBEHHOE IpaBO, WIH
KOJIERTABHOMH).

Upero caopecHulll XapakTeph nMBeTh, HAROHENb, Teopifa 0GHEKTOBL
Kakb «curb» Koprywosa. OE® pasimuaerh, Bh KadecTBb 00HEKTOR NPABb,
YeTeIpe RATercpin «codb»: 1) coOCTREHHMWA CHIBI CYO'BeKTa, 2) CHABI HpPH-
poxsl, 3) cmast apyruxs aiogeff m 4) cmast obmecrsas. Ilo moBogy mepeol



a— 425 =

uro BMbercd BB NCHXUKB NMepekHBAWIMAr0 HPaBCTBEHHHe H Npa-
BOBHE TPONECCH H COBEPMAMAro CcoOTBBTCTBOHENA WpOEKIIH,
Ch NOMOmBI caMOBaGAlJeHiA M T. 1., 6esdb NPOH3BOALHHXD
TOAKOBAHIl M BHBOZOBH H3D NpEAB3ATHXD Teopiil 06D HWATEpe-
caxs H T. I

SaTbMb, MOKHO W crBIyers mocTponth o6myK AAS HAYKH
0 mpaBb W JAA HAYKH 0 HPABCTBEHHOCTH CXeMY 00BEKTOBH 06d-
3aBEOCTedl, W Ha 9Tofi mouBb XAA BaykH mpaBa, coo6pa3HO ATTpH-
GyruBEOA mpupoxB ero, BHpaGoTaTh NONMOAHATEJAbHOE y4emie 06b
00beKTaXD OpaBb.

Bume 6nio ykasaHo, 9T0 HTHYeCKiA 3Momim CyTh GaamKer-
HHA, a6CTPaKTHENA HMOYJAbCiH, He uMBoMiA, BB OTIAYI® OTH
chmemiaJbBNXD HMMOyabeifi: roxoga, crpaxa, rabsa W T. 0., CBO-
BXb COeNH(PAYECKEXD aknifi, a rBEcTByomiA BD NOIB3Y TOrO
TNOBOJeHiA, NPOJCTABIEHI6 KOETO NePEeKHBAETCA BB CBA3M Ch JaH-
HOK 3THYeckol 3Monienn. Coo6pasHo ¢b BTHMDB, CYmECTBEHHHMD
HHTeLNEKTYaIbHHMD DIEMEHTOMD NepeXHBARIH dTHUECKAr0 JOJ-
#eHCTBOBARIA ABJAKNTCA aKMIOHHHA NpPELCTABAEHIA, IpeJCTaBIe-
Hifl TOro NOBEJeHiA, Bb IOJB3Y HIH ODPOTHBD KoToparo ABi-
CTBYOTH JaHEHSA HTHUECKIA SMONiH; H HEMHCAHMO MOPeKHBAHIO

KaTeropim aBTOph sambuaers: «Obesnmeyenie BOBMOEHOCTH IOJH3OBATHCA
coOCTBEHHBLIMA CHIAMH BBIpamaeTcsa Bb IOpPHARYecKoil oxpawb RHSHRE, 370-
POBbA, ThiecHO} HENPNKOCHOBEHHOCTH H HPABCTBEHHATO AOCTOHHCTBA IAMA>.
Iloxs <cmraMm ApyrEx® mJiogeft» aBTOPD pasyMbeTh c¢ycIyras», T. e. Abi-
erBif ApyrEx® aiofelt (crp. 156, xors Ha crp. 154 OHEB AOKA3LIBAETH, UTO
XBECTBis HEIH3A BOSBOANTE BB OOBEKTHI NpaBa BCIBACTBie cymiecTBOBaHI
HepbecnocoOHbIXDs cy0BEKTORD, HE MOrYUAXDH COBEPIIATH HOAJERAIIHXTH
abfternit). Ilogms BhIpameHieN® «CHIBI NPHPOXLI» CKDLIBAITCA Y aBTODA
BEeIIH, 0 KOTOPHIX® 8aThws H mpeTh pbub. Ilo moBojy «cman ofuiecrsas
MBI y3HAeMb cabiyiomee: «ToJIbKO CHIA... OPraHH30BaHHBIX'B COX30BH, IPO-
ABXAIONIAACA KaKD 61aCMs HXB Hajb CBOIMHI YJeHAMH, H MO®eTb OLITH
00BLexrTOMT npaBa> (aBTOPH cMBIINBAETH rOCYAADCTBEHHYIO BIACTh Cb KOI-
JERTHBHOI) <CHI0I0» H AYMaeThb, 4YTO Bh rOCYIaPCTBEHHOMD NpaBh BIACTH
ABXAeTCA 00BERTOMD IPaBa; Bh XBHCTBATEILHOCTH, KaKb Mbl BHABIN BLILIE,
TOCYAAPCTBEHHAA BIACTH HE €CTH CHIa, I OHA He 00BEKTH IpaBa, a IPaBo
ocobaro cojepmani).

Taroit npiewt cocTaBleHis efHHBLIXD Teopii NyTeMs oObejHHEHiA pas-
HODOAHBIXE Bemell ¢b DOMOWIBIO HashiBaHid HXh OAHEME CIOBOMB HE CO-
OTBLTCTBYETh CEPioBHBIMD 8ajayaMb H METOjaNDh HAYKH.

Cama uerpipexwrensasi kIaccH@uKania 00BEKTORB COCTaBIEHA, IMOBH-
AUMOMY, IOXB BaiAnien®d lepmura, pasimuaromaro YeTbipe BHAA CPEACTEB
OCYINEeCTBICHIA WHTEPECA W COOTBBTCTBEHHLIXB NMpPaBb (1. MBI caMu», IpaBo
IAYHOCTH, 2) «Belllbs, COOCTBEHHOCTE Bh OOWMDHOMD eMplcab, 3) «ammos,
T. €. ApYrid Jnna, 06A3aTeLCTBEHHBIA H ceMejiCTBeHHBIf INpaBa, 4) ero-
cyAapcTBO», OCYAGPCTBEHHBIA NpaBa, NpaBa rpamiasmpa, Zweck, I Kap. V).
Ho Iepmurs me nmpmpyMbIBaeTh JIf 3THXD PasHOPOAHBIXB Bemlell Karoro
3800 OJHOTO TMOHATIN H WMEHH.
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0043aHHOCTA (63D MNpejcTaBIeHiA KakOro-Iu6o mNOBefeHif, Kb
KOTOpOMY 004338D XaHEHI Ccy0BexTd, GHTb 06A3aRHHMD HA Kb
yeMy 3HAUMTD He OwWTh 00A3auEnMD BoBce. CooTBBTCTBeHHOE,
HEe00X0AMOe HATOANGKTYaIbHOE TONOJNHEHIE KD MmDeJHKATY 0064-
33HHOCTH, KB CRa3yeMOMY »004328B%, Cco0TBBTCTBEHHOE, Hpel-
CTABIAEMOE KaKb JAONKHOe, HOBEJEHI® MH HA3HBAEMD 06BEKTOMD
0043aHEROCTH; BB 00J1aCTH YHCTO MMOEPATHBHATO JOMKEHCTBOBA-
HiA—00BeKTOMD HDABCTBEHHONH 0643aHHOCTH, BB 001acTH HMIe-
PATABHO-ATTPHOYTHBHATO JOJIKCHCTBOBAHIA—O00BEKTOMD HpPABOBOIL
o0a3anmoctd. Peainsania mopiexamaro mpeicTaBIeHis, pealb-
HO® coBepIIeHie mojAemamaro nbiicTBid, ecTh mHemoaHeHie 06d-
3aHHOCTH.

Coo6pasno 6ramkeTHofi mpupoxb HPABCTBEHHNXDB M IPaBO-
BHXb NMOyIbcill, o6bextramm TEX® B JApyruxs o0a3aHHOCTeH
MOIyTh OHTb BCEBO3MOKHEE BHIH MOBEJEHIA: COJa OTHOCATCA
Jo0ud, mpefcraBideMnd, BHBMEIA B BHYTpeHHIA XbBiicTBiA, BB
ToMb 9HcaB BB 001acTH TpaBa M YHCTO BHYTDEHBif, BB 00.JacTH
HPABCTBEHHOCTH N qmeTo BEBMAIA ThilcTBif, a Takke, Bb 00b-
HXD 006JacTAXDB, He TOAbKO IBicTBifA, mpeacraBAALMigACA HAMD
PasyMENMH, TOJe3HHMH XI4 JPYTHXD, JIA ofmecTsa, yBeaH-
YHBANMUMHE KOJHYECTBO cYacTiA W T. O. (Kakb N0 HeI0pasy-
MBHII0 DOIAraTd pasHHe (HI0CO(PH, MOPAIHCTH U IOPHCTH), HO
H HEpasyMHHA, BpeIHHA H T. .

Karp y®e 6wio ykasamo Bwme, Bch BO3MOKHHE BHJIH IIO-
BeleHid, Bch BOsMOmHHA JbicTBIA MOIyTh OHTH CBEJEHH Kb
TpeMb KaTeropiaMb: Kb MOJOKHTOIBHNMD NBHCTBIAND, BO3LED-
Kamiaws W TepubmiaMb. Irto ybienmie AbilcTBiil WA TpH KaTero-
pin Oua0 w3BLCTHO Yie PHMCKUMDB OPHCTAMB, KOTOPHE BB HB-
KOTOPHX'B CHGNIaAbHHXD O00XAcTAXD MpaBa pasanyanu facere,
non facere W pati, Kak®b TpH BO3MOKHHXD BHAA 0043aTeIbHATO
noBefenia. Ho BB HOBoe BpeMa oOHO OHIO 3aMBHEHO ABOHCTBEH-
BEMB TBieHieMb, a nMeHHO JBJeHieMD HA MOJOKHTEIBHHA IBii-
CTBIA H OTpHNATeJbHHA JAbiicTBIA NIM BoO3jepkaBid, HA TOMD
OCHOBaHIM, 9T0 HOPMH, OpeJINHCHBAWMA Tepmbrie gero-iubo,
03HaYalTh BB cymectsh jpbra sampemenie OKa3WBaTH COMPO-
tupierie '). Coo6pasmo c¢b 3THMB TepmbHiA, Kark® ocofad Kare-

1) Cp., nanp., Bierling, Juristische Principienlehre,I, S. 243: Takmun
obpasows, mosexbuie TepmbTh 4TO AA0O NpeAcTABIAETL BB cymiecTBb ABia
HEe YTO WHOEe, EaKb BampellleHie: HOpMa NpaBa, BO3Jaramiias Ha coOCTBeH-
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ropia 06A3aTelbHAT0 NOBeJeHiA, OGHKHOBEHHO COBCEMD He Yymo-
MHHAKNTCA; NOCKONBKY BB WDPHIHYecKodl amrepaTypt BeTpbualTes
HHOTJA [0 Da3BHMD MOBOZAMB 3aMbuamii 0 pasHHXD BHIAXB
Ipe/ACHBA6MAT0 IDABOMB MOBEJeHiA, OGHKHOBOHHO MpeiMoIa-
raered, 9T0 TAaKAXD BHAOBD HMBeTcA IBa, a WMEHHO TOJIOMH-
TeAbHHA W OTpPHLATENbHHSA KbiicTBis !).

Bt ocmorB cBegemia Tepnbmifi KB BO3EEPEKABIAMB OTD C€O-
UPOTHBAGHIA JeAHTD NpHMbBHERie HEHAYYHArO MeTOJA, KOTOPHH
COCTOHTD BB NPON3BOJILHOMDB NEPETOIKOBHBAHIN (AKTOBD ¢ TOUKH
3pbmia mpakTHYECKHXD cooGpaAenilt, coofpaxemii o TOMDB, UTO
0XHO DaBHAETCA JADYTOMY 0O CBOEMY NPAKTHYECKOMY pe3y.IbTaTy
H T. A.—BMBCTO ICHXOAOTHYECKATO MOTOJA H3YUeHiA W KOHCTa-
THPOBaHif, OyTeMD CaMOHAGTIOIEHIA MAW COGJMHEHHATO METOAA,
TOro, yT0 Emberca Ha camomMd ABab BB co6cTBeHHOM HIH UY-
#olt mcmxEKB.

(b menxorornmyeckoll ToukM 3pbmiA o6A3amHOCTH TEpUBTH
9T0-1160 H HXB 00BEKTH, CH OJHOE CTOPOHH, M 00A33HHOCTH
BO3JIep:Kanid, Bb TOMD 4HcAB 00A3aHHOCTH BO3JEPKAHiA OTH CO-
OpOTHBJEHiA, H HXD OOBEKTH, C€B JPyrod CTOPOHH, CyTH He-
coMnbuRO0 pasnuunnA apiaemia. Cojepkamie OOBOKTHHXD Hpe]-
cTaBleniil BD HTHXD JBYXD CIy4adXb COBEPMEHHO pPa3NHYHO.

Mesny npounms, mMBloTea Takid cosmamia Toara Tepmbmis,
Bb 00JaCTH KOTOPHXB OOHKHOBEHHO HO BO3HHKAOTD JAme MHCIU
0 CODDOTHBJAEHIA HAH BO3JEDXKaHIH OTH Hero, Bb 06JacTé KOTO-
PHXB HckIwYaeTcA cootBreTBeREas accomiania maelt. Cuwoga,
BanpuMbph, OTHOCATEA CO3BAHIA AOJAXKEHCTBOBAHIA TepmbTh, Ge3-
POTOTHO, TepIbAMBO, HMOKOPHO HepeHOCHTh Goxb3mH, pasopemie,
CMepTh GJM3KHXD JAHND H JpYrid HeCYacTid, HHECHOCHIAEMHNA
neeMorymuns Boroms. Mjea compoTuBieria W Bo3jepixaHia oTh
mero 31ben, kKakp M BooGme BB o6iacTH oTHOmeHiE Kb DBee-
MOTYmeMy, HOpPMAJbHO BOBC® HE BO3HHKAETH;, OHA MpeLYHpek-

HOEA, KaKh U Ha BCBXB APYIEXD, 0083aHHOCTS TepmbTe usBBeTHBIA AbH-
CTBif BMBIOIIAr0 CEPBHTYTHOE IPAaBO, SalpemiaeTh €My IpENATCTBOBAThH
9TEMD KBHCTBiAMD».

) Cp., nanp., sawbyania BB yYeOHEKax® rpamjaHCEaro mpasa O Ipej-
MeTaxs T. H. 0048aTelbCTBEHHBIXH NpaBb, Hanp., Windscheid, Lehrb. d.
Pandekten I[, § 252: «/ILficTeie MomeTH OLITh IONOEHTEIbHOE WIH OTDH-
HATEILHOE, T. €. OHO MOKeTH COCTOATH BH COBEpHIEHIm dero Xm0o nim He-
cosepmenin». ¥3® sroro apolicTBeHHaro AbIeHix HCXOAATH TAKEE 00LIRHO-
BEHHO COOTBBTCTBEHHBIA MOCTAHOBIEHIA TIPamIaHCKAXD KOJXEKCOBB; CP.,
Hanp., HOBOE IePMAHCKOE IpamjiaHckoe yroxenie § 246 (cp. Beume ctp. 59)
H MOTHBHI Kb HEMY.
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JaeTcd H YCTDauAeTcA Yme mpeicTaBiemieMb BeeMorymecrsa. Kb
ToMy *e JXbao ofmKHOBemHO wuers o0 TepmbHiM jbiieTBil maE
coONTIH, He MPeJCTOAMHXD H ¢b 3TOH TOYkH 3pBHEIA Jomyckaw-
OEXD MHCIb O NpPEIOTBDAMEHIH MM BOCHPENATCTBOBAHIH, a
yi#e COBepMUBIIHXCA; 0043aHHOCTH NOKOPHO TepObTh CcMepTh 6am3-
Karo JIMNa WIH HHOE Yke HECmOCIaHHO® Boromh Heewacrie He-
KT0Y2eTh MHCIb 0 CONpOTHBIGHIA H BOCHDONATCTBOBAHIM HE
TOABbKO BCTBACTBIE BCEMOTYMIECTBA APYroH CTOPOHH, HO H BCXBA-
CTBi® TOro, 4T0 cOGHTIe Yike coepmuaoch. YTo Ke Kacaercd
BpeMEHH 0 COONTiA, Hamp., KO HACTYIIEHiA CMEPTH JOPOToOro
Juna, To cosmanie joara Tepmkrs mEucmocwaaeMnsa Boromn me-
cYacTia He WCKANYaeTh ofpamenid Kb Bpady H T. I., XOTd
Iba0 EMERHO HJETH 0 NONWTKAXD He JOMYCTHTh HACTYIICHIA
YrpoKaomaro co6uTis.

Ecan xTo, copepmmB® TABEOE NpecTymaeHie, CHIATH BH IHIAXD
Bb TeMHANS, B 10 00cTofTeAbcTBaMB phla Yy HEro He MOEETH OHITH
Muicad o ObreTd MA@ HHOMD CONPOTHBJIEHIM, TO 3T0 BOBce HE HCRIW-
YaeTh BO3MOKHOCTH NepeEMBAHIA €O CTOPOHHL NpecTYNHAEA Ooabe MiH
Menhe 5MONiOAAILHO CHABHATO H JRHBOTO CO3HAHIA Joara TeprnhHig mox-
JeEalaro HaKasamig, Hamp., Bb eaydab copepmenig Beabacrsie oco-
6aro cTedemia 00CTOATENBCTRD 3JI0I0 M JKECTOKAro JBAHIL cO CTOPOHH
geloBbKa, 9THUECKH HOPMAIBHO pasBHTare HIH Ja®e 00J271a0Maro
BECHMa Da3BATON M UYTEOW copberhlo. [ud TopeMmUKa H JAPYTHXH,
MOZEETH OBITh, COBepIICHHO 0€3pa3lnyBo, CO3HAETH AN OHB J0ArD TEp-
nbrig yam #BTH; BeAKOE CONpOTHBICHIE, BeAkas NoubITEA GBreTBa E
T. [I. NCKAWYeHBl, H 3T0re JocraToyHo. Ho ¢b memxolroraueckoii ToYEHm
spbuis 3xbep mwheTcs cBoeobpasHOC H 3acIymEBaomee BREMAHIA (BB
YacTHOCTH ¢b TOYKH 3pbBid HaykW yrozoHaro upasa, Boo0mie ¢b
ToYEW 3pbHig Teopim mpaBa HagasaHig — joara TepnbHiA Hagasamig)
ABJeHie, BIeRymee 3a cobolo JanbubAmis memxuyeckis W Pusngeckis
noeabaerBig. Eeam 0n 3akIioYenHLii BB TeMHULUY HE CO3HABAID JOIra
Tepnbaig (Hamp., ecad 66 OHD OHID OOBHHEHD, OMO30PEHD U 3aK1I0-
yeHd BerbicTsie JoA&HAI0 00BHHEHIA H IPARKXD BATPHID, 0e3D BHHH
¢b eBoelf €TOPOHK), TO 0HB, MOEETH OHITH, cOmels OBl ¢h yMa (Rakb
570 6niBaeTh), WIH YMeph OBl OTh OTYaAHIA, HIM ¢Tax® OBl Hapanarh
cTHEB, pBaTh IbUm B T. T. (4T0 03HAYAX0 (R RBOBCe HE MNONBITEH
CONPOTHBAEHIA, & NPOCTO Pas3paibl CHIBHRIXB aMoniii rabea m T. 1.).
Memxy THMD OHD CHANTH CMHDHO M CHOKOAHO BD (H3NUECKOMB H NCH-
XHYECKOMD CMECAS, ero OTHOIIEHIA Kb THPEMIIBKY EPOTEA M JIpY:we-
J00HE, 0HD IepeEABACTH H HCNOIHAeTh cBOE Xoars TepuBHid copa-
BeJIIABOH Kaphl.

To oGerosATenncTBO, YTO BB Teopim Jerko B (e3h BEARHXD BO3pa-
:ReHifl €0 CTOPOHBI APYTHXD YAaJ0och NepeToakoBaTh TepnbHif BB B03-
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XepRaHIf 0T CONPOTHBAEHIA, 0YeHLH eCTECTBEHHO W NoEATHO. (D mpak-
TRYcckofi TOURM 3pBHiA, ¢b Toukm 3phEiA mETEpecosd THXB JMeid,
KoTOpHle mMBIOTH 1bio ¢b 00A3aEHEEIMH KB TeprbHin vero - Jmbo,
TIaBHBING 00pasoMD BakHO, YTOOW He Obimo compormsiemid. Coofpasmo
¢b STHMB, NPH OTCYTCTBiM NpAMBHEHIA NCHX0JOIMYECEAr0 MeTOXA W
upH 3aMbEh ero Npou3BOILEKIME TOJKOBAHIAMH M HepeTOJKOBEIBAHIfMH
¢b TOYEH 3pbHIA NPaETHYECKEXD Pe3yAbTaTOBB, Tepnbuid W BB HayKb
Jerko mOpeBpaTEadch BD HBYTO Jpyroe, NMPAETHYECEH Kamymeed o
gacro OviBalomee paBHONBHHRIMD, & HMEHHO Bb BO3JepHaHif OTH €O-
TNpOTHBIEHIS.

Coofpasno jybieniio 91eMeBTOBD MOBeJeHiA Ha ABicTBif, B03-
Jep#amia ® Tepnbmig, cablyerh pasiwuaTh TPH POJA HpAB-
CTBOHHHXD H [PABOBHXD 00A3aHHOCTeA; HXB MOKHO YCAOBHO
Ha3Barh. ,XBilCTBEHHHMH® ,BO3LEPKATOIbHHMH® H ,CTpajla-
reabEuMA“. MW, MOKHO pasimyaTh NOJOKHTEABHNA H OTpH-
naTeabana ,, IbHCTBEHANA“ HAM , AKTUBHHA® 00A3aHHOCTH, Cb
O1HOH CTOPOEH, ,CTPAAATOABHHA WJW ,,MACCHBHNA“ 00f3aH-
HOCTH €b IpPYTO# CTODOHH.

O6bekToMD HPABCTBEHHHXD H MPABOBHXD 06A3aHHOCTEH MO-
#eTh OWTh, BOpOYEMb, Takoe (UPeNCTaBAHEMOE, KAKD TO0NKHOE)
NOBeJieHie, KOTOpoe COCTOMTD BB Goabe mam Mewbe cIOKHHXD
COBOKYIHOCTAXD, PAJAXD W CHCTEMAXDb, pPAa3HHXD OTIBIBHHXD
nbiicTiil, Bo3jep:amiit m Tepnbmifi; Hamp., o6A3aHHOCTH Boe-
DUTHBATh Jbrell, 00A3aHEOCTD YHPABAATH CTPAHOK H T. I. Mpef-
CTaBAAIOTH 06A3aHHOCTH, HANPABAEHHNA HA CIOKHHA CHCTEMH
pasenxb Jbiterifi, Bosjepmamii u Tepnbmiil, o0BeIHEACMHA
OGIUMH OpeicTaBIeHIAMH W HMeHAMH: ,BOCOHTHBATH XBTeH“,
»ynpasaats crpano®. Coo6passo ¢b STHMD cIBLYeTH pasinyarh
MPOCTHE HAH 3IeMEHTApPHHE 06BeKTH, OTTBIBHO Mpe]cTaBAACMHA,
KaKb JNONKHHSA, NOJNOMHTEIbHNA W OTPULATEAbHNA IBicTBiA M
TepnBRiA, W mpocTHA 06A3aHHOCTH, Cb OXHON CTOPOHH, CAOKHHE
00BEKTH H CJOKHHA 06A3aHHOCTH, CB APYToil CTOPOHH.

HWcnonsenie pasEHXD NPABOBHXD M HPABCTBEHHHX'B 00A3aH-
HOCTell, peatusamisa cooTBBTCTBEHANXD 06'beKTOBD, NPEINOAATACTD
OGHIKHOBGHHO COBepIIeHle €O CTOPOHH 06A3aHHArO Pa3HHXb APY-
TAXD OOJOKHTENbHHXD HAH OTPHOATEAbENXD JbHCTBil, niuM
Takid MIA MABA TepUbHIA ¢b €ro CTOPOHH, WA TO W JIPYIoe,
Bb KadecTBE CpefCTBD HAH HE0OXOAMMHXD YCJIOBi peaiusaiin
Tpe6yemaro adpexra. Hamp., mcmoamemie mpaBoBoil 06A3aHHOCTH
YOAQTATh JPYTOMY NPHYHTANMLYIOCA €My CYMMY JeHEIb HAM HpaB-
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CTBOHHON 00432HHOCTH OKa3aTh JPYIOMY AEHEKHYI MOMOI[b Mpex-
nojaraeTs Jo0wBamie €O CTOPOHH 00A3aHHATO COOTBBTCTBORHOM
CYMMH JeHerh, ecld ed HETH y Hero BB pacmopakeHid, BO3-
ZepKaHie OTD DAcX0l0BamiA edA HA COGCTBEHHNA HYMIH HIH
YI0BOABCTBIA, IpeTepubBanie coOTBBTCTBEHHBXD JMMCHIH U T. W
Henornenie 0643aBEOCTH  #erb3HOZ0pOREATO CTPBIOYHHKA KO
BpeMeHH NpOXOkJeHiA mobala mpeimoraraerTd Bo3xepxamie OTH
CHa, OTH NBAHCTBA, #ABKY HA MBeTo memoaHeHis o06a3ammEOCTH,
Tepubaie HEMOroAH, XONOKA M IHpOd.

JToMy cOOTBBTCTBYeTH fABIGHIe HDPABCTBOHHON M MpPABOBOI
NCHXHKH, COCTOAMEe BB TOMDB, YT0 Ha M09YBB co3HAamiad JamHHATO
JONKEHCTBOBARIA NOABAAWTCA (DyTeMD ACCOLHAIiN AL HIH YMO-
3aKJ0YeRill) mpefcTaBAeRid HOOOXOAMMHXD AAA ACHOJHERIA 10T
xbiicTsifi, Bo3jepxamiii wim TepmbEif, W Ha HEXDB pacmpocTpa-
HAOTCA SMONIH JOMKEHCTBOBaHIA, TaKs 4T0 OHH BB CBOK 0Ye-
peap xbranrca ofbekTaMH 0043aHBOCTeH.

Takie 06BexTH, a paBHO COOTBBTCTBEHHHA 0GASAHHOCTH,
HODMH H B00GmE COOTBBTCTBEHHHA HPABCTBCHHWSA M [PABOBHA
NEPe:KABARIA MH MOKEMD YCAOBHO HA3BaTh BCOOMOTATeJbHHMH
HIH mocaBioBaTeAbHHMH, BB OTIHYI® OTH IMABENXD WIH OCHOB-
HHXB.

Benoyorateasneie 00BEKTH MOTYTH CONPOBOXIATL Beh BOSMOKHEIE
riaBENE 00BEKTH, B Ya¢THOCTH He TOIbKO NOIORHTeIbHHSA AbicTBif,
HO H BO3Zepikamis ¥ TepnbHIA, W COCTOATL BB CBOW 04epeib Bb pas-
INYEHXD BHIAXD IOBeIeHif, BB JacTHOCTH BB NOJORATEIBHBIXD Ibil-
CTBifXD, BO3JEDEAHIAXD M TepUbHIAXD, HE3ABHCAMO OTH IPHPOIE
TIaBHHIXD 00BeETOBD. 8B UpHBeICHHKXD BHINE NPEMBPOBE BHIHO,
9T0 BCHOMOTaTeIBHEIMH OOBEETAME KD HOJOKHTEILHRIND ABHCTBIANMD,
KaED IJaBHBIM'D 00BEETAMD, MOTYTh OHTh EaKh HOZOERTEAbHRIS Abii-
¢TBiA, Takd W Boajepxkamid u TepubHig. To e OTHOCHTEs EB BCOOMO-
raTeIbHEMD 00BEETaMh Kb BosfepmaHiavs n Tepnbuiaws. Hamp., BB
001acTH JOIXKEHCTBOBAHIA Nperepn’bTh 0TeYecEOE HAKA3aHie HIH THO-
peMHOe BakIYeHie, CMEPTHYI Ka3Hb H T. II. BCHOMOTaTeILHRIMH 00B-
€ETaMH MOIyTh OHITH pasiMUBEBIA [NOJOEHTeALHBIA Abicreia (mamp.,
ABAThCA KB OTHOY, IpPH3HAThCA BB COBEPHIEHiH MPOCTYNKa, BO3BpPA-
THTHCA BB 0TCUECTBO, ABHTHCA BB HOJHLIK HIH Kb IPOKYPOPY, €0-
OOIATH O CBOEM> MNpeCTYWIEHIm W T. J.), PasiduBHA BO3JepmaHif
(Bamp., OTH YRPHBATEIhCTBA, OTH JKH, 0TH OBreTsa, 0TH CONpOTHB-
Jemif), pasimuHmA TepnbHig (Hamp., apecTa, NpeIBAPHTEILHAr0 3d-
EI0YeHIS, 00p0coBs, 00BRHATEALHRXD phyedl H mpow.).

Mexyy mpounys, YHOMAHYTOE BHIIE YYeHie, 0TOZIECTBIAWIIEE
TepubHiA ¢b BO3JEPKAHIAMH OTH CONPOTHBAEHIH M COOTBBTCTBEHHDIA,
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Bo3Jaralomis o0gsagBOCcTH TepnbTh 4T0-1H00, HOPMH CB 3ANpeNEHIAMHA
0Ka3EIBATL CONpOTHBAeHie,—NpeicTaBIferd He UTO HHOE, KaKb cMb-
menie Tepnbnif ¢b OJEEME H3D BHAOBB BCOOMOTATEILHRIXH Kb HAMD
21eMeHTORD INOBefeHif, ¢b BO3iepHamiAME oTB conpormBIeHid. Ilo-
cabIBifg TPUENMNIAIGHO OTIMYEH OTH TepnbHill, HO OHIBAlTH YACTO
BCAOMOraTeIbHBIMA 00BeKTaMH BB ofzacTn ofasammocredl Tepmbmig (Ha
pAIY €b APYTMMH BCIOMOTATEJBHHIMH 00BERTaMu); oOTCHJa Ha M0YBh
coorshreTsennofl acconiauiu mpedi, Bb CBA3M €b OTCYTCTBieMD Hajie-
Hamaro MeToja H3yYeHis M Ch OTCYTCTBieMD YCTAHOBIEHHBIXH BHIIIE
N0oBATIE B paszM9eHid TIaBHEXD M BCOOMOTATEALHHXD 00BEETORS,
o0d3anHocTell W T. A., B BOSHHEIA Teopif, cWBITHBANIAA 8TH COBED-
IIeBHO PasIMyHNSA Bemy ‘).

BenomorarersEnle 00BeRTH 0THOCATEA M0 Goabwedl gacTH Kb cTaxinm,
npejmecTBylomell pealnsalin TJaBEHIXE 00BERTOBD; ORH NpeicTaB-
agTed no Goabmedl YacTH IpepMIecTBYWINAMH H  coxbicTBYHmMuMHA
nogelenilo riapaaro sferta. Taxs, Hamp., BO3jepAaHie 0TH CONPO-
THBIERiA, KaED BCHOMOTaTeNbHE 00BEETH Kb M0ary Tepubmis, oTHO-
cuTcA OOHKHOBEHHO KO BPEMEHH, NpElNlecTBYONEMY BpeMeHm Tepnb-
Bif, Kb TOMY BpeMeHH, Eoria XBIo eme TOoIbEO HAETH 0 NOOWTED
IPYIoro (He KOCTATOYHO MOTYIECTBEHHAT0, 4TO0H HERIWYHTH MEICIHL 0
CONPOTHBICHIN) MPAYNENTL HaNMB HapbeTmoe 3d0 muw T. . Hemporms-
JeHie, Kak'b BCOOMOTATeIbHHE 00BEKTH Kb 10ary npeTepmbTh THOpPEM-
HOe 3aKll0YeHie, CMEDPTHYI KasHb H T. I., NIpefcTaBidercd Npejmie-
CTBYWINHMD TIaBHOMY o0fsaTeapHOMY sd¢exrty. Bemomorareanmas 06s-
3apH0cTh CoEpaTa Bo3TepmaThes OTH HOIb30BAHIA NPEIIaracMorn Bo3-
MOZKHOCTHI0 OBreTsa 0THOCHIACHh KO BpeMEeHH 10 OCYIIecTBIeHif IIaB-
Haro ofbexTa Joara, 1o eMeprHOA Kasmm B T. A. Ho OmBaeTs m Tams,
YT0 BCHOMOTaTeIbHEIE OOGBEKTH OTHOCATCA KO BPEMEHH pealusalin
raapearo ofsexTa (Hamp., BosjepkaHie oTh GbrerBa Bo BpeMs OTOHI-
BaHIA TIOPEMHAr0 3aKI0UEHid) MId KB mocrbayomeny Bpemess. Hamp.,
BCIOMOraTeIbHEIMS O00BEKTOMD Kb A0ArY JaTh YT0-IZAGO JDYroMy Mo-
&eTh OBITH Bo3jepkamie oTH mocabjylomaro oraATid. Eeim kro 004-
3alcd N0 0ToBOPY OTIATH ce0A BO BIACTH APYToro BH KayecTsd nabm-
HAEQ, 32J0RHNKA W T. . W, COBEPIIHBD 3Ty «(OPMAILHOCTH>, 3aTHMB
T0T4ach YOBraeTh, TO STOr0 Heah3s NpPH3HATH HAJIEHKAMEME HCHOI-
HemieMDd Joara BedbjcTBie HapymIeHid cooTBBTCTBEHHATO BCIOMOTATEAb-

1) Camo coGowo pasymbercs, BosiepmaHie OTH CONPOTHBIEHIA MOKETH
OBITH TakEe 00BLEKTOMD CAMOCTOATeIbHOH (oTIHuHON OTH 00ASAHHOCTH TEp-
nhHin) 06A8aHHOCTH; MOKeTh He (HITH 0073aHHOCTH TEPIBTH H3BBCTHOE 810,
HIR Jake CYI[ECTBOBATH O00ABAHHOCTH NpPEXOTBpAIIaTE MNOJIEEallee B8I0
BCEMA AONYCTHMBIME CDEICTBAMH, HO Kb STAMDL AONYCTHMBIMEL CDPEACTBAMD
MOZKEeTh He OTHOCHTbCS OKadblBaHie (DAKTHUECKAr0 CONPOTHBICHIA; MOKETH
CYIIecTBOBATL 00A3AHHOCTL BOBJEDKAHIA OTH STHXD HMEHHO ybiicTsill, He-
CMOTDsL Ha oTcyTeTBie obfsamEocTH TepwhTh mojxemamee sxo. Bospepmanie
OTH CONPOTEBIEHIA MOMETHL OBITH TaKKe BCOOMOTATEIbHBIMD 00BERTOMD HE
Kb 00A3aHHOCTA Tepn’BHiA, & Kb HHLIMB 0013aHHOCTAND, Hamp., Kb 00a-
3aHHOCTH yBameHid Koro-im0o, Xb 00A3aHHOCTH cIaceHia RUSHAN APYroro
H Kb ThicAYaMd APYrEx® obssammocref, cMoTpa Mo 00CTOATEIHCTBAME.

Teopia mpasa m roeya., r. IL 8
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Haro foara u T. 1. Taknm®d o6pasoMs, cpefm BCNOMOTATENBHBIXD 00B-
eETOBD 1 CcOOTRBTCTBEHHEIXG 00A3aHHOCTel, HOPMB H T. 1. MOKHO
PasIAYATHL MpelmlecTBYIMmie, ofHOBpeMeHHBIe H Tocabayromie. Espen
YacTo HAPYIIAXH cBOM 00A3aHHOCTH TepubHIA L0 OTHONIEHI KB ABf-
crBiaws Eross THMB, yTO OHM BO BpeMs mIH mocaxb aTHX® JbAcTBif
ponTaxn. 370 B OHA0 rIaBHOK (OPMON HAPYIICHIA HaJIeHKAMAXH
ofasagaocTel (0 compormpienid, mporuBoxbiicTBim XbieTBisMB EroBm
He MOrao OmTh phum).

IIperdomennbls NOHATIA B pasindeHie TIaBEBIXH M BENOMOTATEIb-
HHIXh 00BERTOBD, 00A3aHHOCTeH, HOPMD W H3yueHie coOTBETCTBEHHBIXD
ABIeHIl HpaBCTBEHHOH M MpPaBOBOHl NCHXHEH IPeICTABIANTCA I0Xe3-
HEIMHA I8 HpPaBCTBEHHBIXE H HPHANYECKAXD HAYKh Bb pPAasIHYHBIXD
HalpaBJeHiAXE.

Mes1y mpouEM®b, XTI NPaBHALHATO TONKOBAHIS HCTOYHMKOBD I0-
J0RATEALHON, HANp., XPHETIaHCKOH, HPABCTBEHHOCTH H IMOJOZKATEXb-
HAr0 IpaBa ¥ JId NPABAIBHATO JOTMATHYECKAT0 HOCTPOCHIA co0TRBT-
CTBEHHEIX's NPAKTHYeCEHXD YUeHill cabiyers AMBTH BB BUAY, 4T0 BB
NACHMEHHBIXD MAM YCTHHIXDH COOOMEHIAXH HPABCTBOHHBIX'BP W IIPaBoO-
BHXH MABHIA yacro BMEETO IIaBHEIXD 00BEKTOB® M 0043aHHOCTEH MIN
HapAay ¢b HUMH, Ha N0YRB co0TBLTCTBEHHKIXD acconianmifi mjed, yka-
3IBAIOTCA PasHble BCIOMOTATEABHEIE.

B® upapmismo mommaenolt ApaseTBeHHOH cneTemd XpHeTa ATpanTh
B BHICIIEH CTENCHH BamHY® POXb DAsHEIA O00S3AHHOCTH TepmbHisA.
Ho Tak® Rarb aTH 00A3aHHOCTH, KAKD W JPYrid, gieTo m3olpamanTes
¥ u3bAcHANTCH Bp EBamremin nyrems ykasaHid PasHHIXB BCHOMOTA-
TeIbHKXE O00BEETOB, a TOJAKOBATEIH He HMBITE BE paclopAmcHIR
HajdeEamel Teopil BPABCIBEHHOCTH H € 5IeMEHTOBB, BB YACTHOCTH
yuenis 00B 00BeRTAXh M IBIeHIA MXH Ha TIABHEIC H BCIOMOraTedb-
HEe, TO #a 3T0il MoYsh BO3HMEANTH pasHBIA HelopasywbHis, oTgacThm
BeCbMa KPYIHHSA W CYNECTBEHHO WCKAKAMIMIA CMBICID GBAHTEALCEOM
Mopan.

Tax®s, Hamp., u3b 3HAMEHHTAr0 H3pedeHis HaropHod mpomoBBIm o
HeDPOTHBICHIN 3J0MY W NoXerapremim apyroii merm, Es. Mats. 5, 39
(ep. BeimIe, erp. 55), BEIBOJUTCA HPABCTBEHHAH CHCTEMA ANATiH, BO3-
nep&ania oTH G0phOM eo0 310MB B IpoTHBOALECTBIA eMy H T. 1.

lloxaexamee wspeyerie €0CTONTH W3 ABYXH NOJ0eHIH, KOTOpH,
moBExEMOMY, HMBIOTE BB BHAY ABa BHAa obfsamHocTed. B® mepsomn
noroxeHin pbub HIETH 00 OTPHNATEIHHOH ARTHBHOA 00f3amHOCTH,
001 0043aHHOCTA BO3YCPKAHIA OTH CONPOTHBACHIA, BO BTOPOME O IO-
JOEATeABHON aKTHBHOH 0043aHHOCTH, O NOXCTaBIeHiM Apyrofi mexw.
Ho ecam npaEATH BO BHMMaHie JOrWYecKyl CBA3b 3THX'D MOJOEKeHid
W F3M0:KEHHOE BHINE 0 TJIABHBIXD M BCHOMOTaTeIBHHXH 00BEKTaXD H
00433HHOCTAXS, Bb YAaCTHOCTH O BCHOMOTATEALHHXD O00BEKTAXD BB
obaacTm offsamEOcTell TepmbHiA, To He TPYAHO YeMOTpBTH, UTO MEI
mwbens 31bch 1610 ¢b BRpameHieMb efHHAr0 HpaBeTBeHHaro YyObmie-
Hig ¥ unIzocrpaniell epwmofl HpaBCTBEeHHOH 00A3AHHOCTA, & HMEHHO
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0043aHH0CTH, KOTOpad fABiAdercd He 00fA3aHHOCTLIO BO3epEaHid W He
00513aHH0CTHI0 KB [010ENTEIbHEIND IBACTBIAND, a 0043aHHOCTBIO Tep-
nubHig (0XoTEO TepubTh DpUYAHAEMOE HaMB 310, Hamp., 0cKoplaeHis);
9Ta 0043aHHOCTH, BooOmE cOOTBBTCTBEHHOE HpaBcTBeRBoe YObaiemie,
HIIETPHpPYETES NyTeMd YEA3aHig ABYXD BCHOMOTATEIBHBIXD 00Bek-
ToBh W o0f3amHOCTed. Bmpouems, ecam HpUHATH BO BHUMAHIe JOTHYe-
CEYI0 CBA3D IOJAEHKANATO H3PEYEHId ¢ HENOCPEICTBEHHO HpeUIecTBYI0-
meys exy (0 npexneli samosbim KpoBaBofl MecTH DO HaYaxy TamioHa,
OK0 32 O0K0, 3Y0D 3a 3y0B @ T. 1.), TO OKasmBaeTed HAINYHOCTH eufe
TPETHATO POJa BCIOMOTaTeAbHBIXE 00BEETORD H 06fA3amHOCTel, mocah-
AVIOIEXD X0 OTHOUIEHIN KB TepobHil0, a HMEHHO, BO3JEpPEAHIA 0TH
mecrn. Torpko mpm Takowd TOJKOBaHIM HOHATHO W JOTHYECKH ONIpaB-
JaHO [OPOTHBONOCTAHOBIEHie: «A 4 rosopio Bawe» m 7. 1. PaBmEMB
obpasons JaapHBAIA moxomeria: o pyfawrd m BepXHeMD IIATHB M
T. 1. NOPefcTaBIfNTD 0YeBHAHO He JalbEBANNIA caMOCTOATEABHAA 00-
32HHOCTH Kb NOJOEHTeIbANMB NbiAcTBigMD, 3 XaabmbAmia Bemomo-
TarelbHBI NOfcHEHid o0g3aBHOCTH Tepndmig, Kaks TaasHOd o0d3aH-
HOCTH.

Eean B3ATh moJokeHie o0 BecoNpOTHBIEHIH OTABILHO H pascMa-
TpABaTh cOOTBBTCTBEHAYI 00433HHOCTHL BO3LEPEAHIA KaED CAMOCTOA-
TelbHYI o0mylo 0043aHHOCTH, TOTJa IOXYyYaeTes, KOHEYHO, COBCEMD
‘WHOE HPABCTBeHHOE YYeHie, Hemedd BB TOMD cayyab, ecid MNPHHATDH
BO BHHMaHie, 4To ABJA0 HIETH 0 BenoMoraTedbHof, NocIbroBarelbHOR
o0f3anHocTH, MMbomed 3HaYeRie JMINL TOTAA H HOCTOIBKY, LOCKOABRY
unbITeH Ha JHNO Yed0Bis cYNecTBERHO OTINYHOH 00A3aHHOCTH Tep-
obaid.

B® nepsows cayyah nmoayuaercs anatmusoe | GesrbaTeanHoe 0THO-
Imedie K0 31y, Kakh O0HO W Hponosbiyeres HBROTOPEIMM Ba 1m0usd
JozHATO IOHWMaHiA RaropHOd mnpomoebam. Bo BTopom® cayuadh o0
AckIYenin 00prOBl BB NOJIB3Y 100pa ® NPOTABD 8ida, KAKOBYH Bb
BeanyecTReHHOH (opMb M BedW ca¥h XpHeToeh H  er0 YYeHHEH, He
MomeTs OnTh phun. Hwemmo BB aTolt Gope6h W IocpeicTBOMB Hes
MOZKHO OCYIIECTBAATH BOSBHIIIEHHEIA 0043aHHOCTH TepmbHid, HoABEp-
ragich Bb Hell pasHBIMB OBJeTBiAMD, IpecabIOBaHIAMD, 0CKOpOIEHIAMD
| T. J. ¥ 0X0THO nperepnbsag mocabamia 0esh 3I0CTHRIXD H STOHETH-
YecENX'h peakliii, Kak'h 270 NOKaskBaeTh BeIHEil npaMbps caMoro
Yynreas.

Ilozo0nEie cayyau BHpameHid ¥ BIA0CTPanili HPABCTBEHHRIXD 00d-
3aHHOCTEH €D II0MOMBI YKasaHid BCHOMOraTeAbHHIXD 00AsaHHOCTeH
BechMa YacTH Bh EBamreaim # Ipyruxs DRCHMEHHHIXD NaMATHARAXD
wopaid. Ho u BB HpHinyYeckuxd NaMATHAKAXD, BB TOMB Yucab BB
HOBBIXD 3aK0OHAXB M KOJekcaXb, 9T0 ABIeHIe Tomke He pBiro, He-
€MOTPA Ha TOCHOACTBYIIYI0 315Ch TeHJCHNIM TOYHOH, N01Yach lejaH-
THYECKH TOYHOH, (POopMYIHpOBEN (EaKOBad TeHIGHNiA YYy#&Ja HpPABETBeH-
HOCTH, ¢p. Bume, ¢Tp. 176 B ci.). OfEUMD U3 WCTOYHHEORD COOT-
BBICTBEHHEIXD, ¢b I0pHINYecEodl Toukm 3pbHiIA HeYAauHHXB, QOpMYID
-0043aHHOCTel BB HOBEHIXD S8aKOHAXB W KOJeKeaXb SABIfeTCH, MEEIY

84:
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IPOYEND, DPa3cMOTpBHEOE BHINe TeopeTHYeckoe 3abaymneHie HOBOK
IOpHCIPYAeHNIA, cocTofmee BB 0TOXAeCTBICHIH 00A3aRHOCTeH Tepmbaig
¢b 0043aHHOCTAMH HecONDOTHBIeHid. 3ajayel0 TOJKOBAHIA H Bo0OmE
HAaYYHO-NPAaETRYecEOH paspaloTkH HOAJeamEXb HOIOXKEHIH BB 00JacTH
npasa, Eakd O BB obaacTH HPaBCTBEHHOCTH, HBIACTCH BhIACHEHIE
N0JJeRAMAXD TIABHHXE 0043aRH0CTed M 00HEKTOBD CBH NOMOMBI CO-
OTBBTCTBERHBIXS TeOPETHYECKHXs NOBATIA W pasnmduenii.

Bt cocrasp (rIaBEHXD H BCHOMOraTeNbHNXB) O00BEKTHHX'D-
npejcTaBieniii Bh HameMb cMHCAB, kpomB mpexcraBiemit ca-
MAXD ThAOABHKeHii M WENXD JBHCTBIE, Kakb TaKOBHXDB, BB
001acTH HDABCTBEHHOCTH H NpaBa BXOJATH eme pasHHA Jo6a-
BOYRHS @pejcTaBienia, onperbidiomia Touysbe TO, 9YTO Tpe-
Gyetca Aad RajJexamaro HCHmOIHEHIA 0GA3AHHOCTH; STH Mpef-
CTaBAEHIA MOXKHO HA3BATh MOJANBHEIMH HJAH JOMOJHHTEALHHMH
00BeKTHHMH NpeJCTaBIEHIAMA, a AXDb Cofepkanid (IpepcTaBise-
M0E)—MOJAIbHOCTAME HJH OGBEKTHHMA JONOTHOHIAMH; CIOJIA OT-
HOCATCA:

1) upexcraBieniA BpeMeHH 06A3aTeIbHAr0 cOBOpHIeRiA XBii-
CTBifA, Hamp., NOMOYb HEMOJJAEHHO, YIIATHTh B TAKOH-TO CPOK®;

2) mpexcraBlenid MBcra, Hamp., JOCTaBHTh MHPeIMETH BB
Takoe-T0 MBero;

3) mpexcraBienia cBoficTBb o6a3arTeabHaro JBiicTeid, cmo-
¢co6a coBepmenid, MOPAIKA, KauecTBA, KOAAYECTBA H T. J., HAOp.,
Ch HAJJEKAMEI OCTOPOKHOCTBIO, OXOTHO, YCEDAHO, IOCTENEHHO,
no mbph majgo6moct: W T. I.;

4) mpepcrasienia ThXD Bemeii WaAM EEHXD 0.1arb, KOTODHA
JOMKEH OHTH JOCTaBIEHH KOMY-1M00, MIH OTH MHOCATATEIbCTBA
HIA WHOrO BO3XBiicTBiA Ha KOTOpHA CIBIyeTh BO3JepKABATHCA,
HJIH T0Jb30BaHie KOTODHMH €O CTOPOHW JXpDYTOro caBiyers Tep-
nbTh, BOOGME NpeICTABIEHIA NPEAMETOBD, Kb KOTODHMDB OTHO-
cared mopiexamis rblicTBia, Bo3jepkamia wam Tepmbmia, a
PaBHO Da3HHA, KACAWIiACA BTHXD UpPEJIMETOBD, JOMOJHATENb-
HHA DpejcTaBieHld, Hamp., NpPeJCTaBAeHid HXB BeIHYHHH, KO-
J@YecTBa, KauectBa M npod. Pesepupya JAd mpefcraBieniii
o6a3aTeabHaro mosefeHia BMBerh ¢b JODOAEHTEILHNMH TpeJ-
CTaBAeHiAMHA: BpeMenHm, MBcra, cBoficTB® JNBHCTBIH, Bemell B T. 1.
H JJd cooTBBTCTBEHRAro NPEACTABIAEMAr0 TePMHHH, , 00bOKTHHSA
DpefcTaBIenia“ W ,,00BeKTH 06A3aHHOCTEH“, MOKHO NJAA HHTE-
pecyomux’b Hach Temeph NpeACTaBAeHiH, T. €. 114 NpecTaBie-
Biff TBXD HpeIMeToBh, Kb KOTOPHMD OTHOCATCA 06A3aTelbHNS
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xbiicTBiA, Kakh 51eMeRTOBD OGBEKTHHXD NpejcTaBIeHid, ycra-
HOBHTh BB KaUecTBB yCI0BHATO TePMAHA BHDAKeHIe ,MpPeIMeOT-
HHA“ HIM ,BeMHEHA“ mOpeicTaBieHid (Xotd pxbio wuieTs He
TOAbKO O BEMaXb, & U 0 HENXDB, He MAaTepiaibHHXD, OPOJ-
MeTaxs);

5) mpeicTaBiemiA axpecaToBb WAH JeCTHHATAPOBD 00A3a-
TeABHNXD XBHCTBIA, mpefcraBieHias THXD JogeH HIM HHNXD
CYIecTBH, N0 afpecy KOTOPHXH Tpebyerca m3sberHoe pbitcrsie,
Bo3jepwanie mau Tepmbaie, mamp., TBXB, KOTOPHMB YTO-IHGO
JIONKEO OHTh JOCTABJEHO, OTH MOCATATENbCTBA HA KOTOPHXD
Tpebyercd Bo3gepaxanmie, IbiicTBiA KoTOpHXD cabayern Tepmbrs.

Bp obractm mpaBa jJecrmRaTapH ABACTBif 0GHKHOBEHHO GH-
BalTh YNPABOMOYCHHHMH, CyGBEKTaMH OpaBa, T. €. OpefcTaBiIe-
Hifi JIECTHHATADOBD COBHAJANTH Cb HpPEJCTaBAeRIAMA CY(HeK-
TOBD 0OpaBa Mad aGcopOmpywred mocarbrauMu n BeabicTBie sToro
He mepexkmBalOTCA BB KayecTBB o0coOmxD npepcrasiemid. Or-
CIOJIa OTOKIECTBAGHIe BB Teopim (cp., Hamp., Bume ydemia Ie-
PHET2 0 CYOBEKTHBHHXH NPABAXD H O KPHEAYCCKHXD JHOAXD)
JECTHHATAPOBD M yHpaBoModeHHHXD. Ho sro—cmbmenie mons-
Till, kotropwa cabayers crporo pasimdath. b memxoxormyecKoit
TOYRH 3pBHiA mpeJcTaBIeRiA [eCTHHATAPOBD 00A3aTeIbHAT0 HPAB-
CTBeHHATO HIH ODaBOBOTO 1BiicTBiA, ¢b OLHOA CTOPORW, mpej-
CTaBleRiA CYOBEKTORD NPABOBOrO NDHTA3AHIA, €b JAPYrodl cro-
POHH, HWIPaTh CYMECTBEHHO DA3AHYENA DOJH, 3aHHMANTD pas-
JAMYHNA N0A0KeBiA BB cocTaBb aTHuecKHXb nepewmBanii. Ilpex-
cTapieHid CY6BEKTOBD NPHTA3AHIA HAXOAATCH, KAKD MOKHO y6b-
JUTbCA NyTeMB HHTPOCHEKTHBHATO MeTOXa, BB ocofoil, cmenu-
¢$ugeckoll ¢BA3N b ATTPUOYTHBHHMH, IDABOBHMH HMOMIAMH, TAKD
YT0 COOTBBTCTBEHHOE HMOLIOHANBHOE ,,IPHTAKEHIe“, ,HPATA3A-
Hie“ upejcTaBafieTcd WCXOLAN[AMD OTH COOTBBTCTBEHHArO, IpeX-
CTaBAfAEMAro, CymecTBa, YTO He OTHOCHTCA Kb HpEICTABACHIAMB
JeCTHHATAPOBD, KaKb TakoBHXB. (OcofeHHO SCHO MOXKHO HaGaio-
JaTh COOTBBTCTBEHHO® pasiMdie BH 061aCTH MNPABOBHXD mepe-
MHBaHIl BH TOMD cayyab, ecam BB KadecTBB JecTMHATApOBD
IpeJCTABAAITCA WHHA CYIIECTBA, BexeAH TH, KOTOpHA mpej-
CTaBAANTCA BB KayecTBh cyObexTops mpaBa. JIBio BB TOMB,
YTO0 YKa3anHOE BHIIe COBNAJEHI® JECTHHATADOBD M CYOBEKTORD
npaBa Bb 00JacTH OPaBOBHXB MNEPEKHBAHIA JAaTek0 HE Beeria
umberca maaumo. Hamp., ecam orTens HABATD KOpPMEIMLY,
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HAHBKY WAM T. 0. XA4 pe0eHKa, 3akI0YMAD JOr0OBOPD C€h XO-
3AHHOMD KBADTHDH, TWaHCIORA BDH TOPOAB 0 J0CTABIEHIH €ro
XbraMD KBApTHpH, 06BIOBD H T. 1., TO BB COOTBBTCTBEHANXH
NPaBOBHXD MNepexHBaHIAXD HMBioTes mpepcraBaenisa Abreil, Kakb
JTeCTHHATAPOBD 00A3aTeXbHNXD ABiicTBIN, KOpMIERIA M HHEHXB
3a00TDh, W NpeJcTaBJeHid APYTOil AOTOBODHBIIEHCA CTOPOHH, OTHA,
Kakb cy0berta npaTAsanid. 'ocylaperBaMb mpHOHCHBAKTCA pas-
Hu#A B3ANMAHA NPATA33HIA B 0643aHHOCTH, TECTHHATADAMH KOHXD
ABIATCA OTIBIbHBC mnoXTaHENe. BB o6xactm peaAriozHaro
npaBa (oxecTBaMb NpHHAJIEKATH PA3HHA NPHTA3aHIA WO ajpecy
JOZell Ha To, YTOOW OHH OTHOCHAWCH H3BBCTHRMB 00pasoM® Kb
CBOHM'D O.JHKHHMD, COBEPIAIH BB XD N0ab3y H3pkerama ybiiersis,
BO31EPKHABATHCH OTD MOCATATENbCTBD HA HXD HHU3Hb, YeCTh, HMY-
mecrBo M npod. Memkny npoumMD, JeCTHHATADAMH BB npasb
MOryTh ObTh M camm ofasaEEme. Hamp., Bb ofxzacta JbiicTpis
CIyReOHNXD M COMIANHHHXD BJACTell, OMEKYHCKOH, POAMTENbCKON
BIACTH, TOCYZAPCTBEHHHXD BiacTefl, cy0beKkTaMd MONIEKAMUXD
BlacTell NPHHAJJICKATDH IPABO HA WCMOJHEHIE €O CTOPORH [MOX-
BIACTHHXD WXb Berbmif, W3JaBaeMHXbh HMH He pajd cebd, a
paim caMEXB MOABIACTHHXDB, NMOXYaCh Ch 0COOHMDB YKA3aHieMb
HA 9T0 006CTOATENRCTBO; BO H3Ohmkanmie ONACHOCTH JAS RH3HA
NACCAXAPOBD, AMB 3ampemaeTcd BHXOJATh BAa MAOLIAJKY Ba-
TOHA H T. 1.

BecbMa cymecTBeRHYI0 oAb UTPAlTh, MEHLY MPOTHMD, Npej-
CTaBAeHiA JECTHHATADOBD BD COBPEMERHOH HaYKB 0 HpaBCTBeH-
HOCTH, XOTA COOTBBTCTBGHAWXD HAYYHNXb MOHATIH H Y9eHii,
Kakb H YyUeHIl 0 JPYIAXD 3I6MEHTaXh HPABCTBEHHWX'D NODERH-
Bamifi, eme He cymecTBYeTh. A HMeHHO, MOATEKAMiA NMpeicTa-
BIGHIA J€KaTh BB OCHOBAHIM OOMENPHEATON KIAccHpHEALIA
HPaBCTBEHHHXD o06asammocrelil (W poGpopbrexelt) m camoil cu-
CTeMH HayKH, NOCTpoeHHOH RHa Kilaccudnkanin obasampocteil (wim
no6popkreielt). CoBpeMeHENEe HPOICTABHTEAM STHEM MIN HDAB-
CTBEHHOH (puAOCOPIM DA3IMYANTD JBa KJIacca HPABCTBOHHHXD
obazamnocteli: 1) 06A3aEHOCTH 1O OTHOWIEHIHW Kb celh camomy,
WIH ,HEAMBHIYAIBHHA“ 00433HROCTH (MHIUBUIYAJIbHHA 100po-
Abrern) w 2) 0643aHHOCTA MO OTHONEHID Kb OIMKHUMB, ADY-
TAMD JOXAMDB, HIH ,,CONIaTbHHA“ 00A3aHHOCTH (COLiATBHHA
J06poxbrean); coo0pasHo ¢h ITHMB ODHEATAA CHCTEMA H3JI0H®e-
Hig COCTOMTH BB IBiemin yuemia Ha BB yactd, HA ydenie 00B
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HEJHBHYAJbHBIXD 0043aHHOCTAXD (mam Jo6poxbreraxs) m yue-
Hie 0 CcONMiaTbHHXB 06A3aHBOCTAXD (Wi Jfo6porbreiaxs). B
mpexkHie BBRa rocmojcTBoBaX0 Jbaenie 00643aEBOCTE HA TpH
KXacca ® Jbaemie cHcTeMH Ha TpH PYOpHEH: 1) 00A3aHHOCTH IO
orHomeénio kKb Bory, 2) mo oTmomeniw Kb ce0b cammmn, 3) mo
OTHOIIGHID Kb GAMaHEHMB. 9710 TpoficTBeHROe Nbiemie rocmox-
CTBYeTD H TENEPh emle BB TeOJAOTHYECKO XpHCTIaHCKOH HTHED,
H, c000pasBo €b 9TUMB, COOTBBTCTBEREHE YUeHHE TDPAKTATH H
HPABCTBEHHHE KATEXH3UCH COCTOATD W3 TpeXD yacreil.

OGb sTH KJaccHpUKANin W CHCTEMB, MOKOAMifAcA, 0Y6BHJHO,
Ha pasmmYeHin o6a3amHocTedl MO JeCTHHATADAMDB, HE BHJIEDHKH-
BAlOTH KDHTUKH U JONKHH OHTH OTBEPrHYTH BB CHIY CIBIyI0-
MUXD OCHOBaHIi: .

1. Ipexne Bcero crbpyers mpu3EaTh OMHGOYHHIMD Jeka-
mee BH OCHOBAHIA KPUTHKYeMOH KJACCHHEALIN W CHCTEMH Ipej-
noxoxenie, G6yATo Behb HpaBCTBeHAHA 0043aHHOCTH OpeNoJa-
raioTs usphersaro jecrmaatapa, 6yaro Behb omB eyTh o0aA3am-
HOCTH N0 OTHOMERI Kb KoMy-amGo. Hanmpotuss, exbiyers yrsep-
XJaTh, 9T0 mMBeTCHs MHOKECTBO TAKHXB 00A3amHOCTell (M HpaB-
STBeHHNXD OepemnBaHiil BooOme), BB KOTOPHX® He HMbercs
HUKAQKHXD JeCTHBATApOBD (COOTBETCTBERHNXD UpeJCTaBICHIN).
Cwonxa, Dpekge Bcero, oTHocHTeA OOABMEHCTBO THXD 00a3aH-
HOcTel, KOTOPHA TpAJHIIORHEO MOJBOXATCA N0 PYOpHKY 00a-
3aHHOCTel MO OTHOMERil Kb ce(b miM J. H. HHJMBHIYAJbHHXB
ofasamnocreii, Hanp., o6asagmocTn (W Xo6poxbremn) ymbpennocra,
caM000AaJanisi, MYEKeCTBa, MYApPOCTH, ckpomEoctd u T. 1. Ecan
NpHMBEATE HaLJeRamiii MeTOXD H3Yy4YeHid, caMoHAGANIeHle H
T. L., T0 He TPyAHO YObBauThea, 910 mOJJEeRAmia o06A3aHHOCTH
nepekABalTCA OOWKHOBeHHO (€3 HpejcTaBieHId Kakuxd OH TO
HH Obto fecTuHaTapoBb. Mu JoMEEH OHTH CKPOMHH, YMEpDeHHH
M T. A. OPOCTO, a HE DAjH KOTo-IE60 HJIM DO OTHOMERID Kb
KOMY-IH00; mpejcTaBienie cefd caMOT0 HIH Kakoro O TO HH
0ni0 JectnEaTapa OOHKBOBEHHO OTCYTCTBYeTb (HHOTZA OHO
uwbered, W TOTAA NOAJeKAmiA 00A3AHEOCTH CYTh 00A33HHOCTH
¢b jecrunatapamd). Ho 10 Ke oTHOCHTCA M KO MHOTHMB THMB
0043aHHOCTAMD, KOTODHA TPAJIHIIOHHO KBAAMQHOUDYIOTCA, KaKb
00a3amHOCTH 1O OTHOmeRi® Kb gpyrumb. Ilyremsn camonabo-
JeHid He TpYZHO, Bamp., y6bammeed, 4To TH 06A3aEHOCTH, KO-
TOPHA TPATANIONHO H3JAaralTca HOLDH PYOpPHEOW ,IPaBIMBOCTH“,
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Bb KadecTBh o6A3ammocTedt IO OTROMERII Kb APYTAMB, BB Nbil-
CTBATEABHOCTH TOXKe OGHKHOBEHHO CYTh 06A3aHHOCTH 0e3B JeCTH-
HaTapa, ,crbiyers roBopaTh HpaBAY“, ,He cIBxyers arath“ m
T. X.—IpocTo, a He pagu koro-im6o u T. A. Mmorpa, Bopo-
9eMb, OWBAETH H Takbh, 9YT0 00A3aHHOCTh HE JraThb MOPEOKH-
BaeTcA KaKkb 00A3aHHOCTh [0 OTHOMORIW Kb JDYrEMB; Y Hepe-
JKABAIAro WMbBOTCA MpeCTAB]EHI® IPYroro, KOTOpOMY MOAIe-
Kamad JOXKb MOrMa OW NDHYHHATH BpeIb, W OHD CYATAETDH cols
00A3aHANMD BO3JODKATHCA OTH JoKH 00 OTHOIEHID Kb 3TOMY
Apyromy @ paxd mero. Ho BB Takux’b cIydadXb BO3JEpHKamie
OTh JUKH ABAAeTCA OGHKHOBeHHO HE CAMOCTOATOIbHHMD 00Bek-
TOMD 00A3aHHOCTH NPABAHBOCTH Kakb TakOBOH, a Jumb mocas-
10BaTeAbHHMbB, BCIOMOTaTeJIbHHME 00BOKTOMD Kb 00A3aHHOCTH He
npuduAATs JpyroMy Bpeia. Hamporsew, BB cayyal mepemmsa-
HiA 00433HAOCTH TOBODHTH NpABLY HJIH He JraTh, KaKb CaMo-
CcTOATEIbHON O00A3aHHOCTH, OHA ABAAETCA 00A3aHAOCTHI0 0e3®
JeCTHHATApA. ATO MOKHO BHpA3HTh TaKb, YTO TaKad 0643aH-
HOCTH He JraTh, Kakb ee NOHHMAWTH H H300pakanTd MOpa-
JHCTH, TPEJCTAaBIACTD CHENiaIbHOCTh JWKeINOBD, THXD, KOTOPHMD
CO3HaHle J0Ara MpaBJIHBOCTH, KAKh TaKoBOro, 9y#xmo. Hampo-
THBD, JIOAH, JIBACTBHTEAbHO UPOHAKHYTHE CO3HAHIOMB JO0JTA
NpaBIHBOCTH, NPHHNANIATBHEO H3GEraiomie JKH, OepeKRABAOTD
NOJTeKAMYW0 0043aHHOCTs (€3 JecTHHATAPA, HE AyMad O TOMD,
OPHYMHEATS JH JAaHHAA JOKD KOMY-IN60 Bpeih HAM He NpPHYH-
HHTH, HJH Ja®e ACHO CO3HABAA, YTO OHA HUKOMY He DDHYH-
BATD Bpela HAH, N0 o6cToATenbcTBaMb Jbaa, MoxeTd OHTBH
A4 KOro-1u6o BHIOJZHOW, MOJAE3HON.

To ke oTHOCHTCA KO MHOMECTBY JAPYIHXb 0643aHHOCTeH, Kb
KOTODHMD MODAJHCTH NPOH3BOABHO HPHAYMHBANTD TAKHXD WIH
HENXD JECTHHATAPOBD JJAA NOJBeJOHIA HXB WOXD TPAXMIIOH-
HHA DYOPHEH CHCTeMH W KiaccHHKaild WJIH HE3aBHCHMO OTH
atoro. Boofme MoxHO CKa3aTh, 4TO TPAAMMiOHHAA KIacCHpUKA-
uig 00A3aBHOCTEH, CHCTEMa H3JOKeHIA H COOTBBTCTBOHHHSA TOX-
KOBaHIA W MNEPETOJKOBHBAHIA pasHWXb o6A3amHOCTEH H X06poO-
xbreseil co CTOPOHN CYUIECTBYIOUeH HAYKH O HDPABCTBEHHOCTH
NpeJCTABIANTD Bb 3HAYHTENbHOH CTENEHH CYMECTBEHHO® HCKA-
#eHle W paspymeRie MOXIMAEHOH HPABCTBEHHOCTH, KOHEYHO, HE
JMHIVICHHO® H He CO3HATONbHOE.

W 3xbes riaBEME KOpeHb 31 3aKMOYACTCA BD HEHAYIHOMD
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MeToxh, BB OTCYTCTBIM HAYYHATO O0GBEKTHBHO-UCAXO0JAOTHYECKATO
H3YYeHIA ¢h MOMOMBIO caMoHabmiofeHia H T. 1. @ BB 3ambab
9TOT0 COOCTBeHHHMH OpakTHYecKHMH (o0mKHOBeHHO Goxbe mam
MeHBe NOBEDPXHOCTHHMH) DA3CYXICHIAME ¥ TOAKOBaHiAME 0 Ib-
JAXb, NOAB3AXD H T. J.

2. [laxbe, ecam ocTaButh BD CTOPORE YyKa3zaHHOE TOJABKO 9TO
HefopasymbHie H OCTAHOBHTBCA CHENialbHO HA TAKAXD HDaB-
CTBOHHNXD NEPeRHBAHIAXD W 0043aHHOCTAXD, BH KOTODHXD Abil-
CTBHTEAbHO WMBeTcA mpejcTaBieHie Kakoro-iu6o JWIHATO afpe-
cata moxtexamuxb IbficTsidl, T0 crbayers, sarbub, npEsHATH
OmHGOYHHMD Jekamee Bh OCHOBE TpajBIioHHOA KIacCHHRALIA
o6azaEnoCTell W €OOTBBTCTBOHEHX'D YYeHill mpefmoxoenie, 6yATO
Iba0 nJeTh Beerga o G6Aar0kKeNaTeAbBNXD, XPYHECTBOHHHXS,
HAOpaBIeREHXD HA DNpHYAHeHie Jo6pa MOALIEKAIUMD ajpeca-
TaMb ABficTBiaxs. Hanpornsb, MHOTiA HDABCTBEHBHSA HEPekH-
BaBiA H 00A3QHHOCTH Ch JWYHHMA ajpecaTaMu NOJLJEKAMAXD
AbiicTBIl HanpaBlemH Ha NPUYAHEHIe MOIAEKAMAMD aAPeCaTaMb
He Xo6pa, a 31a, HaOp., cMeprd, ockopGremia m T. X. Iogre-
KAMHXD AXPECATOBD, NECTHHATAPOBD M COOTBBTCTBEHHNA 0064-
3aHHOCTH H BOOOMe 3TMYECKIA MEPEKUBAHIA MH Ha30BEMD YCIOBHO
0Li03HHMH, BB OTAHYIe 0TH ajgpecaToBdh Ao6pa M cooTBBreTBEH-
HHXD 06A3aHBOCTell M BOOGME HTHYSCKAXH UEPeHUBARIH, KO-
TOPHE MOKHO HA3BaTh KAPHTATHBEHMH. 83 J0Ka3aTeIbcTBAMH
BO3MOAKHOCTH U CYIECTBOBAHIA TaKHXDB, b TPAJUIIOHHHMA Yde-
HifIMH MOPAAHCTOBD HECOBMBCTHMHX'B, OfI03HHXD, 00A3aHH0CTH,
HODMB M T. J. He MpPHEXOJMTCA Jadeko Xoxutb. Pazcmorpha-
HHA Bume mnoxoxenis Esamreria o rmepmbim 31a m3naranTes
BD HAropHoil mpomoBbam BH KauecTsb WPOTHBONOJOKERIS Ipe-
HUMB 3am00BBAAMB, NpeINACHBANMUMS MecTh, Aaibubiimia mo-
J0XeBiA TaMb ke O J0G0BHOMB OTHOMEHIA Kb BparaMb HPOTHBO-
NOCTABAAITCA OPeXHEMD 3aH0BBIAMD, UPEIUHCHBAONHMD He-
wasurbte Bpaross (Es. Mars., 5, 38, 43).

O6asannocTH BeBaBEASTH BpPAroBh BB MEXIYHADOLHOMD,
MEeKIYPOJIOBOMD H MEHKIYHRIHBALYAIBHOMD CMHCIB, BDEIHT: HMB
BCAYGCKH, TpecTBIOBATh W HETPEGAATH MXDB 0e3B BCAKArO CHHC-
XOEICHIA B KOMOPOMHACCOBH—COCTABAAITD OCHOBH, a BO BCf-
KOMD cay9ab BecbMa BamHHI HIeMEATD HDPABCTBERHOCTH Y BCBXD
HapoioBh Ha wu3BBeTHOHl crynemm paseutmia. Cb Toukm 3phuig
BTHXD OFI03BHXD HAYANh H CBA3AHAHXD ¢ HAMA 06A3amEOCTef
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B Jo6poxbrexeii (xpaGpoern, XHTPOCTH, HEYMOJNMOCTH, Jae
HKECTOKOCTH B0OOINE) NPOHCXOAUTH HA ITUXD CTYOEHAXD pas-
BUTIA 9THUecKad ombHKa awojeit (cp., amp., I'omepa). Iporngo-
NOJ0KHOe HAmpaBleHie [OBeJeHiA ~H CBOHCTBA XapakTepa,
HAOp., MATKOE W CHHCXOJHTEJbHOE OTHOMERIe KB BparaMb, ro-
TOBHOCTH KB KOMODOMHCCAMD €h HHMH, HETOCTATOKD BOHHCTBEH-
HOCTH, APAYIHBOCTH, XpalpoCTH—TPH3HAITCA CAMBIME JLYDHBIMU
nopokavn. Eme Bb Bu6aiu, namatank’ cpaBHHTeNbHO BHCOKOI
KYABTYDH, KOMOPOMHCCH €b Bparamp, nomafa HXDb KH3HH H
T. J. CUBTAloTCA TAMeANMH mperphmemiamu (ep., Eamp., ACTOpIO
Cayra m 1. 1.). Eme Ilnarons, npusnaBaeMuit BeIHKAMB (hu-
10coOMB-HIANNCTOMD Ban6oake KyIbTYPHATO HAPOAA APEBHOCTH,
NPHOACHBAND TPaXkJaHAMB-BOMHAMB CBOET0 HAealbHAro, yTomH-
Yeckaro rocyxapera ao6popbreas, KOTOPOH OTIHYAIOTCH 3aBIA
co6akn. ,Bapsapm“, 7. e. Beb 10w, 3a mekIOYeHieMD He-
(0IbIMOTO Tpeveckaro IMJAeMeHH, NPEeJCTABIAITCA €My HPHPOL-
HEMH BparaMi, Kb KOTODHMB CABAyeTh OTHOCHTBCA (e3b Bed-
Karo cHucXoXjenia W nomain. HemocTaToks BOWHCTBEHHOCTH H
xpa6poern BJeYeTh 3a co060K0 H3THAHIE 3D HjeanbHAT0 TOCY-
Japera Ilaatona; Beimuafimia HAarpajH A MOYECTH NpH KH3HH
W mocah eMEpTH 3ACAYKHBAOTCA XPAGpOCTHIO MO OTHOWICHID Kb
pparams. CooGpasHo ¢b HTHMDB YCTPOEHO W BocumTamie, AbTH
mpiygalores Kb KApPTHHAMBD MAcCOBHXD YOiilcTsh, cpameniii o
T. X. W remeph eme cpeid T. H. IUBAIW30BAHHHXB HAPOIOBD,
He TOBOPA Y&e O BapBapaXb M AUKAPAXD BB THCHOMD eMHCNB,
He cMoTpA Ha BEBmHee Hcmobaamie XpmeTiaHCKaro yuenid,
NpoABJeHiA MOZ0GHON HTHKM 1O OTHOMEHIW Kb JOIAMD HHOI
HANIOHAABHOCTH, PeNNrid W T. I. JAJeK0 He 9YHKIW HBEOTO-
PHMDb, EDaBCTBEHEO MeRBe KyJbTYDHHMB dJeMeATaMb o6mecrsa.
Oynmenie ¢akTHYIECKOH MOpAAH OTH OJI03HHXD 3AEMEHTOBD [0
OTHOWEHID KD YyKHUMB eme Ibro W 3agada GyAymeil KyIbTYpH.
Ubup BEEe KyaIpTypa, TEMB B0oOme MeHbIIe 3HAYeHie Kapu-
TATHBENXD 0043aEnocTell, TEMB Vi#e KPYI'b HX'D JECTHHATADOBD,
ThMb Goablme 3BaYenie OJ103HWXD o6a3anmocTedl, ThMB pbaue
B #ecTode HXD cojepxamie, TEMD INEDe KPYI'b HXD JecTHRA-
TapoB...

Eeam xopayia ydemia o HpPaBCTBEHHOCTH —OTOHECTBISKTH
ee €b aIbTPYH3MOMB, Cb HOBeJeHieMDb, HANPaBICHHWMD Ha olmiee
cdacrie, Ha coxpamemie W mpoupbramie geaopbdeckaro poja H
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T. I, T0O 3T0 WATOCTPAOil H CHMOTOMH OTCYTCTBiA 3HAHiA
OpHPOAN MOpaid mo cymecrBy u BMBerh c¢b ThMb J0EHOA mO-
CTAHOBRH BCell HAYKH O HDABCTBEHHOCTH H METOXA edA MOCTpOe-
Hiff, OTCYTCTBIA 0(HEKTHBHO-NCHXOJIOTHYECKAT0 H3YUeHiA ABAEHif
¥ 3aMBHA ero JWYHBIMH [OPAKTHYECKHMH B3TIAZAMH M pascy-
HICHIAMY,

Corzacro BHMEN3JIOXEHHOMY, TPAIMILOHRYI KIaccH(URAIID
ofasannocTell ¢b TOYKH 3pbHiA JecTHHATADOB® CIBIyeTh oOCTa-
BATh W 3ambBnuTe XBaemiemd Ha: 1) o643amEocTE 03B JecTH-
BATapa, Morymif OHTh HA3BAHHHMHA HeATPAJIbHENMH HIH 00D-
eKTHBHHIMH, 2) 0643aHHOCTH ¢ JeCTHHATAPAMH, pacmajapmigcs,
Bb CBOI0 09Yepeib, Ha: a) Of103HWA H 6) KADHTATHBHHA.

Jams nmo ormomeRi® Ko BTOPOMY BHAY BTOpOro poja o0s-
3aHHOCTEH rocmofcTBYIOMAA KIaccu(ukania 6uia b MPaBHIBHOM,
ecid OH OHa 3aKioYaia BB ce(h NpaBUIBHYH KIACCR(HKALIO
KapHTATHBHHXD JecTHHATapoBb. Ho u 3TOro Hean3sa mpH3HATE.

3. /baenie (kapuTaTHBHHXB) 00A3aHROCTell HA 06A3aHHOCTH
N0 OTHOmeEHI0 Kb ce(B Wi T. H. HHIUBHAYAIbHHA 00A3aHBOCTH
0 00A3aHHOCTH IO OTHOMEHIO Kb JPYTHMB JOJAMD HIH T. H.
coljaTbEHA 00A3aHHOCTH ecTh XpoMaaA Kiacchduranid, o6HH-
MAImad ToJbKO HBKOTODHe H3B MHOTAXD BHJIOBD KapHTATHB-
BHXD 0043aHHOCTef; HeMBOTO Jydmeil, HO TOie JAJ6KO HE YI0-
BIETBOPHTEIbHOW OblTa CTapad, TpeXulemHAs KJIacCHpHEALIA,
He 3almBaBmaa o Borb, kaks jecTnnaraph HDPaBCTBeHHHXD 004-
3aHHOCTEH. ’

Jbio 3p TOMB, 9T0 HAa PALY Ch H3BBCTHEIME CYN[ECTBYIO-
meidi Haykh 0 HPABCTBEHHOCTA H IPHHAMAGMHMH €10 BO BHHMA-
Hie JecTHHEATApAMA HPABCTBEHHHXD O00A3aHHOCTEH CYIECTBYETH
ele MHO®KeCTBO JIPYrHXD Kareropiif recrunarapors. Ciwopd oTHO-
cATea Beh TH KaTeropim mpeicTaBifdeMHXD CYMECTBD, KOTOPHSA
ObJH YEa3aHH BHIIe BH YUeHiH 0 Cy6BEeKTaXd HPABCTBEHHHXD
! IpPaBOBHXD 00A3aHHOCTeHl H NpaBb, BooOme BCH mpexcraBide-
MHfA CymlecTBA, BH TOMB YHcab IyXH YCONMEXD, RHBOTHHS,
Takif cymecTsa, KOTODHSA Y IODHCTOBD HA3HBATCA 0PHIHYE-
ckaMu annamu, u T. 1. Ilpawbpe m jorasaTeancTBa Jerko
HafiTH BB M306MTiM NyTeMD CcaMOHAGA0JERiA W COCIHHCHHATO
MeTOJa; MO0ITOMY MOKHO WXD HE NDHBOAUTH.—

W3r0xennoe BHme 0 IbieHIA HPABCTBEHHHNXD 00A3aHHOCTEI
H BooOe HDABCTBEHHWX'b NOPEXHBaHI ¢b TOUKH 3pbmia mpei-
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CTaBleHili JecTHHATApoBH OTHOCHTCA mutatis mutandis ® KB
IPaBOBHMDB 00433HHOCTAMD H HepexmBamiaMD BooOme. M 3nbes
MOMHO Pa3anyaTh HOUTPAJbHNA, 00BEKTHBANA 00A3aHHOCTH, 004-
3aHHOCTH Ge3b JeCTHHATAPOBD, KApATATHBHMA O0GA3AHHOCTH H
0fi0o3HNA; | 31Bch JeCTHHATapaMH MOTYTH OHTh HE TOJABKO
JIOJA, & A KUBOTHHA, AYXW YCONMHAXDH, 60xecTBa, T. H. OpH-
Augeckia Juna ® T. 1. TpagunioHEWsA Yyuemid H0OPHCTOBB, BD
YaCcTHOCTA KDHMAHANHCTBD, 0 TOMB, YTO NPaBO 0XPAHAETDH TOABKO
yeaoBbueckie MHTEDeCH, UYTO eCNH 3ampemaeTcd HPaBOMD Ke-
CTOKoe ofpameRie C€b :KHBOTHHMH, OCKBODHEHie MOTHIB, Goro-
XyAbCTBO H T. M., TO 3T0 IbiaercA OTHWAb HE pAjJH MKHBOT-
HHX'B, HOKOAANKOBS, Bowecrsa, a pagm Jofell, pagu TOro, 4Tobu
He B030YKJATh HENPIATHNXD YYBCTBD Y JONGH H T. I.—
IPeICTaBAANTD NPOH3BOIbHNA H METOXOJIOTAYSCKH HEJOMYCTHMHA
NepeTONKOBHBARIA (PaKTOBD €006pasHO Cb JHYHNMH NDAKTHYE-
CKAMH B3TIATAMH.

Ilpexnaymee H310KeHie COXEPKHTD OOmMYH JAA HpaB-
CTBEHHNX> H NDABOBHXDB MHepeKUBAHIN cXeMy O0BEKTOBDH 004-
3agHOCTell H HXD J1EMEHTOBD, MOTYIMYI0 CIYKHTb PYKOBOJ-
CTBOMB JJA aHAIN3a, TOAKOBAHIA W MHOTO H3yYemiA HpaB-
CTBEHHHXD fABJeHIH, a TakKe H OPABOBHXB, MOCKOABKY Jbio
HieTdh 00b mMmepaTdBROHl ctopord mocaBaEMXB.

Bv ofracte npaBa 3Ta cXeMa OGBEKTHNXD MpefcTaBAeHii
Hy%JaeTcd Bb JONOJHeHIH C000pa3mo aTTpuGYTHBHOH npupoxh
IPABOBHX'H NepekuBaRiil.

Yi#ke Bwme OHJIO YKasamo, 9YTo, C0006pa3HO ATTPHOYTHBHOK
npapoxb NpaBOBHXD 9HMOLIH, HA PALY €b NpeJCTABICHIAMA TBXB
xbicTBiil BD o6memd cMHCIB, KOTOpHSA TPe6ywTCA OTH 06A3aH-
Haro, mpejcTaBIeHIAME 00BeKTOBD MAMIepPATHBA,—00BEKTOBD 00d-
3aHHOCTel, WA, BMBCTO HTHXD NpeJCTaBAeHill, BB COCTABD Mpa-
BOBHXD MEpe:KABaHIAl BXOAATDH HpejcTaBIeBid TBXD MOJOKHTENb-
BHXB 3((exToRs, TEXD moaydenill b 06meMb CMHCIB, KOTOPHA
NPHYATAITCA YOPABOMOYHENMD — TpeJCTaBlenia 00BEKTOBD
arTpu6yTuBa, 00eKTORD IpaBD; JOCTABIEHIe YODPABOMOYCHHHMD
BTHXD MOJYUeHii, peardsamis 00BEKTOBD ATTPUOYTHBA, HIPaeTh
r1aBuyo W pbmapmyio poar BB mpapb; HemoiHemie e co CTO-
POHH 06A3aBHNXD TBXB XbACTBIA, KD KOTODHMD OHR OO0A3aHH,
peaxnsanid 00LeKTOBD UMIEDATHBA, HIPAETDH POJb JHINDL CPEICTBA
JOCTHKEHIA 3TOTO 3pderTa, TAKD UTO €CAH YNDABOMOYEHHOMY J10-
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CTaBXEHO KakAMD OW To BA OWJIO DyTeMD COOTBBTCTBOHHOE HO-
Iydemie, XoTd On Ge3b HcmoAHeRiA moftexamaro IBHcTBIA " co
CTOpOHH 00A3aHHAT0, OPaBoBaA NCHXHKA YIOBIAETBOPAETCA HTHMB,
KaKD HaJJeXamuMDb HCOONEERIeMD TOro, 9ro Tpe6oBaxocs. Todro
Takke Yke BHmMe (cTp. 71 ® c1.) GHIO YKa3aHO, 9TO HOJOKH-
TeAbHNMD JBHCTBIAME, ABiicTBiAMB BB TheHOMD CMHCTB, Kakb
o0bekTaMBb 0043amHOCTEH, COOTBBTCTBYIOTH MOJOKUTEIBHHA NOAY-
YeHif, moaydemis Bb TBCHOMD cMHCKB, Kakb O0BEKTH DOLJe-
Kam@xd npasb (facere-accipere); OTPHOATENbHHMDB ABACTBIAMD,
BO3Jlep:aniAMDb, C00TBBTCTBYIOTD BB KauecTB 00BLEKTOBD NpaBb
menperepubBania mopJexamuxDd BO3NbHCTBIN, ,,HENPHKOCHOBEH-
HOCTA“, ,0XPaHHOCTH“ (mon facere-non pati); TepobRIAMB cOOT-
BBTCTBYOTH Bb KadyecTBh 00BbeKTOBS NpaBb NOAJERamid, Tep-
NEMHA €O CTOPOEH 0043aHENXB, AbHcrBia, ,cBoGojoxbiicTBia“
(pati-facere); TakHMB 06pa3oMB MOIyYaercd TPH BBJa mpaBD (M
NPABOOTHOMERIA, HOPMD M T. J.): HOJAOKHTEIbHO-NPHTAIATEABHNA,
OTPHIATeAbHO-IPHTA3ATEABENA H YOONHOMOUMBAIONiA, WIH; OPaBO-
npaTA3amid Bb TBCHOMB cMHCIB, IPaBOOXpaHeHif, UPaBOMOYidA.

Bp ocraibHOMD, Kb NpelCcTaBAeHiAMB 00BEKTOBL IDaBh H
NOAIeRAMBMD [PEJCTaBAAOMEMDB, 00BEKTaMD NpaBb, NpuMBHAMO
mutatis mutandis H3JI0KeHBOe BHIe 0 NpeJCTaBICHIAXD 00BEK-
TOBD 00A3aHHOCTeH H MOJIeKAMEXD NPEICTABIAEMHXD, 00Bek-
Taxb 06A3aHHOCTEH.

Bw uwacrsocrm, m 31Bch MOXHO M cabIyers pa3aMyaTh raas-
HHE B BCOOMOTATeJNbHHE HIH NMOCABIOBATENbENE 00BEKTH W IJaB-
BHS M BCOOMOTATeAbHHA mpaBa. Takd, Hamp., OPaBY Haka3aHid,
KaKbh TJNABHOMY OpaBy, COOTBETCTBYNTH, BB KadecTBb Bemomora-
TeAbHHXD OPaBb: OpaBOMOUiA OpeJNPHEAMATH PasHHA KBHcTBIA,
KOTOPHA SABAANTCA CPOJCTBAMH HJH MOJTOTOBATEIbHKEMH CTa}iAMA
IAd Haka3amid, HAOp., apecTh NPECTYIHHKA HIA HHHA MBpH
IAS  JOCTHXeHiA BIACTH HALh HHUMD, DA3HHA OTPHIATEABHHSA
UDHTA3aHiA, OPHTA3AHIA HA BO3JEpKAaHie CO CTOPOHH MOLIeHaA-
maro Kaph orp Toro, uro mombma’o OH peain3anid npaBa Ha-
Ka3amia n 7. A. I'1aBHOMy mpaBy co6cTBeRHHKA — OPABOMOYII0
N01b30BATHCA CBOGK Bembld M BooOme KBIaTh €b HEW 9TO
YroAHO, BB cayJyal ecam Bemp momata BB 0Gaajamie Apyroro,
Hamp., BaXoiuTca BB ero capab, coorsbrcTByeTH mpHTA3aHie Ha
BHAYy BelH HJH JONYMEHie B3ATh ee, OTKPHTIe MOJIOKAMAro
zamepraro nowbmemid W mpod. M mpoY.
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Harbe, kKaks B BB o61acTd upencTaB.rleHiﬁ 00BeKTOBD 006:-
3amHocTell, BH cocTamb mpefcTaBiemiii 00BEKTOBD MpaBb Cab-
AyeTh PasAMyaTh HA DALY Cb HPEICTABICHIAME CAMHX'D NOJY-
Yenill, KakD TAKOBHX'B, MOJAIBHHA, JONOJHHTEILHBIA NPEJCTABIC-
Hid: 1) BpeMemH Hmofaexkamaro moxydemid, 2) mbera, 3) cpoficTss,
KayecTBa, NOPAJKA M T. 1., 4) BemHHA HIH OPEIMETHHSA Opel-
CTaBleHif, 5) NpeICTABIeHIA ajipecaToRh WIH- JECTHHATADOBS;
Hamp., oremd HMbBers mpaBo Ha TO, YTOOHW €ro CHHY (2Lpecars)
6B10 TOCTABIGHO Kb TaKOMY-TO CPOKY (BpeMA) BB TaKOMB-TO
mbers (wbero) To-To (mpexmermoe mpegcrasiemie). Iloziexamia
npejcTaBrdeMuA: BpeMA, MBero W T. . CYTh MOJAJBHOCTH HIH
JOUO.HEHIA 00BEKTOBD HpPaBb.

Couerania 06BeKTOBT o6fA3aHEOCTeNl M  COOTBBTCTBEHHHIXD
00BeETOBD NpaBb €YTh 00BekTH mpasoornomeniit. Ilpexioxkennaa
HAMH TpOHCTBeHHAA cXeMa 00BeKTOBD 00A3aHHOCTEH M 00BEKTOBD
coorbTcTBeHENXD UpaBb: 1) facere-accipere, 2) non facere-
non pati, 3) pati-facere (¢b HXB MOJAIBHOCTAMH) €CTh CXeMa
TPexhb BHIOBD 00BEKTOBH NPABOOTHOMEHIH.

JTa cxeMa BB cOYETAHIH Cb NOHATIEMD H EXEMOK0 MOZaibHOCTER
€0JeD:RATH BB celb obme-Teoperayeckoe IepedncleHie W RIacecA(pHEa-
Hil TOZJeRAMNUXD HIEMEHTORs INPABOBRIXD fABIEHIH H PYKOBOICTBO
114 NpaBEILHATO W OTYETIMBACO TOAKOBAHIA M AHAIN3A, & DABEO CHE-
Tesa (KOHETPYRIiW) NpPaBOOTHOWCHIA, npapb, o00A3aHHOCTed, HOPMB
npaBa W NpaBoBhIX® apieHiii BooOme. Ho oHa He 03HayaeTs Toro,
9T00K BB EaXJI0MD NPaBOBOMD MepemEHBAHIA NNBINCH MOJAHEA H30-
Opazenig 00BeETOBD NpaBOOTHOWeHIH BB BHAH NApPHHEXD IIpefcTaBle-
Hifl no YyrasamHofi ABoiicTBenHOi cxemb: facere-aceipere M T. 1. 3IT0
nybers WHCTO IMIL BB HBKOTODHXB INpPABOBHIXD IEPEKHBARIAXE W
U3pevenigxs, Hanp., B IPHBEICHHOMD Bhime mapedeHinm cr. 74 Ilckos-
CRO@l CYJH. IpaN.: «HHO TOCTHHIA AaTh (facere, 00BeETH 00dA3amHOCTH),
mo cueTy emy Baath» (accipere, o0BekTH mnpaBa) | T. 0. OOHIEHO-
BeHHO O0BEKTHHA HpeicTABIEHif B cOOTBBTCTBEHHBI CIOBECHBIA H3pe-
uenis mwboTh Goabe EpaTkifl, coRpameHHBIE XapakTeps.

Yae Bume (erp. 58 @ c1.) OBLI0 YKa3aHO OTHOCHTEIBHO (opMB
BHIPaiEeHiA IPaBOBHXD HePeRHBAHIA BoobIme, YT0 Ha PALY Cb NOAHOMN,
AJI9KBATHON (OPMOW, BB KOTOPod BEIpamkensl 005 CTOPOHEI IPaBOBOTO
NepeRABAHIA, MMIEDATHBHAA H aTTPHOYTHBHAL, €b YRasaHieMb €Y0B-
eETOBE N 00BeKTOBD 00s3aHHOCTH H cY0BEETOB® H 00BERTOBH IpaBa,
avboTed TPH COEPANICHHBIA: COKPANEHHO-aTTPUOYTHBHAL, €b YEA3a-
HieNb TOIBEO Cy0BCKETOBS H 00BEETOBD Npapa, cORpAIeHHO-HMIEpa-
THBHAA, ¢b YE43aHieMD TOIBLEO CYOBERTOBD H 00BERTOBE 00A3aHHOCTH,
u 000wi0-coEpamenHas, HefiTpadbHad, ¢b OesIMYHEIMG YRa3aHieMD
TOT0, 4T0 R0a&EHO HWBTH MbeTo (Hamp., Boawbmenie yORTEOB®), mpH-
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ueNs MOEpasyMbBaeTcd, 4TO 0fHA CTOPOHA 0043aHA BBI3BATH MOLIEEA-
miii adpderTs, Ipyrag mybers HpaBo Ha To, 9T00Hl COOTBBTCTBEHHOE
6eia0 e foctaieHo. Coo0pasHo ¢b 9THMD H Bb 001acTH 00BERTHBIXD
mpejieTaBIeniii B coOTBBTCTBEHHBIX'S M3pedeHil MOKHO PasImyaTh ye-
TEIpe (OPMB NepeRHBAHIA M BHAKEHIA: NOIHYW, AJPRBATHYM H TPH
CORpaIeHHBIA.

Ho, ma pary eb omusw coxpamenigMm, BeTpbualores eme o
pasebig Jpyria. Taks, pasbld CIOKHBIA IPapa, cOCTOAIMIS M3B MPABO-
Movifi ® mpasenpurasamifi, wsoOpamkawTes BB cokpameHHOR Gopyab
nyTeMdb YEasaHig xbfiersidi, Ha KoTophia HMBeTh NmpaBO YIPaBOMOYEH-
HBl, Kakb ecanm On gbio mio Toibko o mpaBoMouim. Haup., Becnma
MHOTi TpaBa COCTOATH M3D ABYXD JAEMEHTOBB: W3B IpaBoMouig Ib-
IaTh uW3BBETHHIA 3adBlAeRif, Takb 4ro Apyrie obAsamel Tepn’kTh ATH
xbiicTBig (Hamp. obpameHis BB NOBeANTEALEOMDB ToHB, o0pamenif ¢b
3anmpocaMd Bb HaplamMeHTH), W W3 NPATA3AHIA HA NPHHATIE BO BHH-
MaHie BHPAEEHAAr0 Bb TAKOMB HIM MHOMB CMEICAD, Hamp., BB cMbcIh
HCHOIHEHiA, BB cMElcab o0cymaemia, Bp cMpieab orbra, ecam ghio
HeTh 0 BONpOCAXD, BB CMBICAB paseMoTpBHid W yIoBIETBOpeHid HaH
0TRa3a, ecadm 1510 AIETH 0 Ipoch0axh, NPOMEHIAXH H OPOY. I HPOd.;
TAKOBB, MeAKIY IPOYAMB, THIHYHGIE cOCTABD OTPOMHOR Macchl NmpaBo-
OTHOMeR{l ToeyiapeTBeHHO-TOXNTAICCKON ®u3HH. JI Borh TAmEYEOD
dopmoro n306pakenia MOAISKAMAXD CAOEHBIXD IPABOOTHOIEHIH ABIAETCS
YEasaHie, 4To Tagoii-to mybers npaso AbIaTh TARiA-TO 3agABACHIfA,
pacmopsAmenis W T. I.. Hamp., MOHAPX® HWBeTH IHpaBo 00BABIATH
BOfiRY, XbIaTh TaRif-TO pacmOpsA:eHif, CO3BIBATH, PACHYCKaTh Ta-
IaTHl, ROMAHJ0BAThH apMielo, MHIOBATL IpecTYLUHAROBD W T. I.; M30H-
paTeIbHEIA npaBa, Mpasa pbmapmaro pam cosbmatenrpHaro roxoca,
npasa 3aK0HOJATeIbCTBA, NpaBa YNpAaBIeHid, NpaBa NeTHUiH, sampo-
€0BB, Hpoch(h, Xadolh, NpaBa CTOPORB BH mponecch pbiaTe pasmbid
3agBIeHiA B NpoY. M HpodY. — jalpBbiimie npmwBper aToil KaTeropim
npaph. Srbeh EKOMOMHALIA JBOAKAr0 cokpamemif: 1) cokpamenHo-
arTpulyTnBHAA (opMa W 2) YEasaHie Toabko cOOTBBTCTBEHHAro0 MpaBo-
Mouig 0e3h VEasaHifd NPaBONpPRATASAHIA.

Ob6mmpHas karTeropis npasooTHOmIeH:l, BB TOMB wmeab mpaBo c0b-
CTBEHHOCTH, COCTOHTH BB COYETaHIM IpaBoMouis jybaate uTo-ambo,
HANp., HOAb30BaThed H BooOme JbaaTs UYTO YrogHO €b JAHHOW
BeIbI0 — 0043aHHOCTH APYruxs Tepnbrs mnolvemaniis nbicTeis, cb
OTPHIATEILHEIMD NOPUTA3aHIeMD HA TO, 4TO0B Apyrie BO3JEPAHBATMCH
0TH COOTBBTCTBENHRIXE JBAcTBIH, Hamp., 0Th H0Ib30BAHIA W HMHOTO
BosxbiicTBia Ha jammylo semb. H spbenr THOMYHAs QopMa BhpameHix
COCTOHTH B YEA3aHin Bb cOKpamenHO-aTTpuOyTHBHOA (opMB mojyze-
Famaro NPABOMOYif; OPH STOME WHOTZ2 K00aBIfAeTes HAMERD HA IOL-
Jemamee OTPHLATeABHOE NPHTA3AHIEe BD POpMB HPHNUCHBARIA TaHHOMY
N0AL30BAHI HIA T. N. NPH3HAKA «HCRIWYATEIHHOCTH>; HHOLIA &Ke
BBTH B TAEOT0O HAMERa HA MOjIemamiee OTpHLATeIbHOE MPHTA3aHie.

Bt obsacTH JeHEKHBIXD JOITOBB, EAKD 5T0 BIOJHDS eCTECTBEHHO,
BHIPA0ATHIBAITCA BB HAPOMHBIX'D ASKIKAXD 0C006IA CORPAIEHHBIT W YIPO-
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IeHEKA BHpaxkenid 114 o0berTENXD o0o3nauenifi. Hamp., Bubero yra-
3aHig, 9T0 0AWHD 00H3aHB JAPYIOMY Ynaamwmb CTOIbEO-TO, APYrol
ybeTs NpPaB0 7n0AYuUMb CTOIBE0-TO, TOBOPATCS MNPOCTO: «A J0d-
mens B croabko-To pybaedi»; «B mwEers npapo Ha TaKYW-TO cyMMy,
Ha NponenTs, HeyeTofiky» m T. 0. H BB o01acTH pasHEHX® XPYrOXD
NOJOAATEIPEEIXD [PABONpUTA3aHid, HampaBIeHHEXD HA NoIyyeHie
n3BBcTHArO mpenMera, ykasamie aToro mpexvera (T. €. OAHOH H3D Mo-
FarpHocTed norEaro o0BeKTHAr0 npejeTaBIeHidA) saMBmgers HepBIRO
NoJHOe YKasamie 00beETa Npasa, Hamp., A mMBeTHb NmpaBo Ha 0pPeHd,
IpeMio, OeH¢l0, aIAMEHTH, HA Ka3eHHYH KBApTAPY B T. 0.

Kak® B BB o0racTh 00BEETOBD 00643aHHOCTeRd, BH HPHIAICCEHXD
A3peyeHiaxd B¥EeTO TIaBHHXB 00BERTOBD (B IpaBh) Hepbiko yka-
SHIBAIOTCA BemoMoraTeabHHe, mocabjoBaTerbHne. [loTommTelpHNA N
OTpEIATEIBHRIA TPABONPHTA3aHiA mW300paxkalTcd HepbAKO BB HETOYHOH,
HckamenRold Qopyd Tak®, 4TO yHpaBOMOYEHHOMY NPENHMCHBAETCH NPABO
Tpe6oBaTh Yero-1m60 MIW sampemaTh YTo-ambo (cp. BEmme crp. 164
H ClL).

3ajage0 TOIROBAHiIA Bh YKA3aHHEIXH BHIIe cIYYadXh COEpAmIeH-
HATO HJIE HETOYHAr0 BEIpameHif 00BeETOBD gBigercd ompexbiemie m
BHpazenie WX® BB IoXHOf W Hajzemamed QopwB mo ykasamHOH BEIIE
ABOHCTBEHHOH cXeMb.

ComocTaBifd HW3TOXeHHHS NOX0EeHiS 00D 00bekTAXD 06A3aHHOCTEH
H [paBb €b IOCHOACTBYIOMEMT YdYeHieMB 00D 00BeRTAXD IPaBh, MOKHO
oTHOCHTENbHO Nocabimaro ormbrETs cabpynmee:

1. 1o yuemie, oueBmIHO, He YAOBIETBOpAeTH 3ajayb onperbaenid,
nepeyncIenis H EJaccH(EEANiH COCTABHKXD 5IEMEHTORS IIPaBOBHIXD
apienid. MHOris cymecTBeHHHSA KaTeropim STHXD SEeMEHTORB (Cp.,
Hanp., BHIE 00b 00BbeKTaXd IPaBb Bb HANIEMD CMHCEIS, 0 DasHEIXD
BUJAX'> HpHYATAOIMMXCA moxydeHifi: accipere, non pati, facere, o mo-
JaJbHOCTAXD H PAsHEIXh HXh BHJAXD) 0CTATCA COBEPUICHHO HeM3-
BBECTHEIMH CcOBPEMEHHOMY o0meMYy Y4eHilo 00b sJeMEHTaXdB HPaBOBHIXD
ABJeHill, RaEh eclm OH OHA BOBCE HE CYIIECTBOBAlH, X0TA OHH Ha
EaKIOND mary (UrypHPYoOTh BB HPaBOBHXD SABIEHIAXD, COCTABIAA
00HIBHEIS W CYMECTBEHHHMA YacTH HXD COJepKaHis.

2. To, 4T0 cOCTABASAETD MOJOKUTEALHOE COZepEHAHie CYMECTBYIO-
mAExs ydyenii 00> 00beETaxh, 0T4aeTH BooOmEe He MMBETH HHEAKOIO
OTHOIIeHiA Kb YYeHilo 00B aIeMeHTaXB Ipasa, 0T4ACTH NpPPJICTABIALTD
cwbeh PasHOPOIENXD Bemefd, AMBIOIMAXD pasiHyHoe (W OTIMTHOE 0TH
npejnolaraeMaro) OTHOIIEHie Kb NpaBy H HampacHO NOITOMY O0BEIH-
HACMHXD OfHEMD OOMENE UOHATIEMD H HMEHEMD O00BEKTOBD HpaBa.
O nocropoEEen®, BooOme He OTHOCAIIEMCS KB YUeHilo 005 aaeMeH-
Taxbh OpaBa, TPaETYWTh, Hamp.,, TB yueHid, KOTOPHA TOBOPATDH 0
«BOTB> MIE «CHIAXB», COOCTBEHHRIXD, 00IECTBEHHHXD H T. I., Eakb
obbeETaxd npaBa. CyBeh pasHOPOIENXE Bemed, BMBIONEXD PasIAYEOL
OTHOWmEHie KB NpaBy, cOJEPHATH rocHOJCTBYWIlee YJYeHie H pPasHAELA
HHJUBEAYAJBHNA KOJJAERNiH 00BeKTOBB, Bb TOMD yHexb TH, KOTOpHIA
TNpejIaraoTes WpHECTAMH, BHCTABIAIN(EMH BB Hayadh HaIOXeHid Ka-
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roe-1n60 MoHMeTHUCcROe NOHATie 06BexToBd (cp. Bhime, crp. 422 m
ca.). Taxe, nockoabky rocnoieTBYIomee YueHie B 00lacTH mpaBa
c00CTBEHHOCTH N JPYTAXD T. H. BEIUHHIXH IpaBbh O0BCKTAME UPABH
€YNTAETD Bemp, TO, OrOBOPHBIIACH, YTO YACTH 3eMHOH MIOMAIA M
MHBEIC MaTepialbHhle ODpeMEThl He MOTYTh OBITh odeMEHTAMH [paBa, H
uTO 14 YyeTpaHeHis nogiemameil HecoodpasHocTd cabiyers 3aMBHATH
«BElH> TOCMOICTBYIONAT0 Y9eHid HpejcTaBIGHIAMH O BemaXb W UXD
cOlepAaHifNy, MOKHO NpPH3HATH, YTO MOFIEIKANAA YACTH LOCHO[CTBYI0-
M@aro Y4eHis, Bb 0TIguie OTb yyeHii 0 <BoIb>, «CHIaXbB» M T. M.,
He Kacaeres IOCTOPOHHATO W He oTHoeAmaroed kb 1b1y, a uMbers
oTHOWIeHIE Kb YueHilo 00b 00beKTAXD; NPH 4YeMDb 8TO OTHOLIeHie co-
CTONTH BB TOMB, YTO BeMHBA OPEICTABICHIA BXOIATH Bb COCTABD
npercTABICHIA 00BEKTORD Npash Bb kayecrsb ofHOH W3D KaTeropifl
MOJAIbHEIXD, JONOAHUTENBHKIXD IlpeicTaBieHii (Beime, crp. 434).
Ilockoanky, saTbwb, BB 00JacTH IOTOBOPHBIXB I HHEIXB T. H. 00d-
3aTeABCTBEHHEIX'D IPaBh TOCHOICTBYIOLEe VYeHie cdATAEeTh 00BeKTAMHA
pblicTBiA, DOI0XWTeAbHBIA IBicTBIA N BOJJEpmAHIA JIOIEHAEA, TO
Abao maerdh 00b MMbHmEMD Toxe OTHOMeEHIE Kb 00BEKTaMb, HO Y&e
cosepienHo mpoe. IlpegcrasigeMeis BB KadecTsb TOMEHKIXD AbicTBid
H BO3JCpEAHIA ARAANICA 00BeKTAMM 0043aHHOCTeH, HPABCTBEHHNXD H
npapoBbixb. [lojaemanas yaerh TocmoiCTBYWMAro YueHif, a paBHO
MOHHMCTHYECRIl YueHid, npr3Hawmis odbekTAMA npaps JbHcTBiA N
Boslep&kania obasamHaro (mau, Teymbe, HagaabHHA 3avbyamia mogze-
FANAXD Ydemifi, mepexoiamuxs, 3aThyb, KakD YOOMAHYTO BRIME, KB
NepeyncleHilo pasHbXh WHEIXD 00BEKIOBB), OPEJCTABIAOID BOOJIE
ayumia, Hamdoabe Oimskid kDb cymecTBy Xbia, Ush CYIECIBYOMAXD
noxokeHii m yaemifi o6 ofwexTax®s. Bmpouews, m oHm, Kakb BHEIHO
U35 H3T0ZKEHHAr0 © BHIIE, CTPAIATDH CYMECTBeHHRIMA H2T0CTATEAMA
I HYKJaWTeA Bb CYN[ECTBEHHBIXh HCOpABIeHIAXH B JONOIHEHIAXD
Jig Toro, 4robsl INpeicTaBIATh H3B cedd BOOIHD YI0BICTBOPETEID-
HBfl [0J0KERiA (OHH YNYCKAWTD H3b BUIY HIA HANPACHO HCEIIO-
9a0Th TepwbHis, Kakb 00BeKTH o0g3apHOCTeld, 00HAMANTD H mocab
¢00TBBTCTBERAAT0 MenpaBleHid JHMb YacTh MPeicTaBICHIl 00BEeKTOBB
o0g3anHocTell, K> KAKOBHMD eume OTHOCATCA MOJAIGHHA IpeicTaB-
JeHifl, CYATaTh o0BeRTaMH IpaBa T0, YTO NPABHAbHBE IIPHIHATH
anmb 00beKTaMA ofAsampocTel, M yOyckamwrh Wb BAly XbilcrsH-
‘TeJbHBIE 00BeKTHL HpaBb, C00TBBTCTBeHHBIA accipere, uon pati, facere,
pealdsalnid KoHXD HMBeTs, BD ¢AI1y ATTPHOYTABHOH OpHPOILl Hpasa,
pbmakmee 3gadeHie b odaaerd YjopieTopemia mpasb m T. 1.). [lo-
CEOJBEY, 3arbub, Bb 00dacTd ceMefcTBeHHAr0 NpaBa, Bb YACTHOCTH
NpaBb POIMTEIbCKOM, MY:KHed BIacTA W T. X., TOCOOACTBYMOM2e MAL-
Hie 00beETaMa 00BABIHETH IATHOCTH JPYLAXbH, HOIBIACTHHIXD H T. 1.,
T0 3xBeb ABJ0 MIETH ONATH 0 CYI(GCTBEHHO OTIAYHOMB H HMBomM2MB
HHOG OTHONEHie KB NpaBy H ero 3IeMeHTaM'h, Hemedd Bb IBYXb mpe-
ABIYNIAXD EKATEropiaX®s «o00bekross npaBbs. [lpercrasisemus aag-
HOCTH JAPYTHXD ABAANTCA CY0BEETAMHA MOAICEKAMUXH 0043aHHOCTEA, BB
BayecTBh Tak0BHXD Y&S MMBOTH cBog MbBCTO Bb cHCTeMB IopHiHde-

Teopin npasa m roeya.. 1. II. 9
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CENXbh OOHATIE M yiEe N0ITOMY HAlpACHO HOABIANTCE BTOPOH pass
B aToil cmerewd BB KauecTBh <00BekTOBB>. [lockoabky BB o0iacTd
NpaBb KA3HE, ThiecHodl HEMPHKOCHOBCHHOCTH, YeeTH W T. I. 0HBER-
TAMH lpaRD OBABIAIOTCA COOCTBEHHBLIA JIHYHOCTH YNPABOMOYCHHHIXH
H ¢0oTBBTCTBeHHBA NPABA HA3KIBAWTCA NPABAMA HA COOCTREHHYIO JNHY-
HOCTB, TO 3T0 ONATL HOBAS KATEropis, He YKasKWBAWIMAA TOI0, Kb
ueMy 0043aHA OIHA CTOPOHA, YTO XOCTaBAAETES ApYyroil cTopoHD M T. A

3. Beabaersie yEasaHuaro cojepmanHis m XapakTepa CBOEToO, ¢y-
mecTBYOMiA Y4eRi o0 00beRTaXD He TaOTH HeoOXogummaro 0Oasuca u
PYKOBOCTBA XIS ROHEDETHHXD H CHENialbHKXD paboTs BB 0DAACTH
TEOPETHYECKAT0 H NPAKTHYECKO-10TMATHYECEATO WH3YYeHis 1paBa, Bb
YacTHOCTH J1f NPaBAIBHATO M TOYHAT0 TOIROBAHIA HpaBa, JIf aHa-
JH3a M CHHTE32 CMeNiadbHBIXD BHIOBE NPaBb W ROHRPETHHXB NpaBh
M T. I. YKa3amig Ha To, YTO «00BEKTAMH» 0paBa C€OGCTBEHHOCTH
ABIAIOTES Bemy, 00BEKTAMH HPaBD o0TeYeckodl, My:mHedl BIacTH M T. K.
ABIAKTEd JPYTisi JMNA W Dp0Y., — He BRIACHAWTH, KAKOBA IPHPOXA
aTHXD UpPaBRb, Kb YeMy 0043aHa OIHA CTOpPOHA, HA YTO HMEETH Hpase
ApYyras CTOpPOHA; 5TO 0cTaeTcd 10 CHXD NOPD HAYYHO HeonperbaeH-
HEMD H CNODHKRMD BB KpHCOpYAeHNIR 10 Tagoil cTemeHd, 49T0 Jae,
KaKb YOOMARYTO OBIJO BREINIE, He Y1aX0Ch HAYYHO BBIACHATH, BD YeMb
COCTOHTH OTAHYie NpaRb ceMellcTBEHHOH BJACTH oTH NpaBa cobcTses-
HOCTH.

4. Hayunow 0e3n10JHOCTHI H HETOAHOCTHI TPAAHIUIOHHHXD [10A0-
#eHifi 0 pasHHXD 00BEETaXh PasHBIXND KaTeropiii mpas o0BACHIETCH,
MeXE1y NPOYHMB, TO O00CTOATEILETBO, YTO CAMH ABIOPH STHXH IONO-
®enii no Goapmefi gaeTH He NPHAANTH MMB cepiosHaro 3HaueHif, He
paspabaTHBalTh HXB HOAPoONbe, He BHBOAATH NoexbieTBill M T. X
Hermoueniens sfBigeTed yd9emrie o Bemaxb, Karh 00BeKTaxb lpasa,
¥ KB 5TOMY YYeHil, YYeHil0 0 DasHBIX> BHJAaXD Bemedl ® HXD OTHO-
menifi, w csoguTes, BB cymeersh 1bia, KakD y®e OBlI0 YIOMAHYTO
BHIIE, COBPEMCHHOE YuyeHie 00T 00HEETAXD, TARD YTO IpoYee ABJACTCH
uAcTo (OPMAIBHEING M JEKODATHBEHIMD BBOXHBIND npBjatroMs. H
5T0 YdeHie, yueHie o0 Bemaxb, XbHcTBATETbHO HWEeTH cepioanbid
CMHCIB W BaZkHOe 3HAYeHie BB HPHCOPYACHUIM, HO TOABKO He TOTEH
CMHEXB, KOTOPHI eMY TpajullioHHO NpPHIONCHBAETCH OTHECEHIEMT €re
Kb yueHil0 00b ofberTaxs npasb. Jbao BE TOMB, 9TO PasHBIA 00CTON-
TeIhCTB3, EAcalINifcs YYacTKOBD 3eMIN M HHEXD Bemel, nrpaoTs
Bb mpaBb poab WPEINYECEA PEAEBAHTHBIXD, HOPHAHYECKHXD (aKTOBL.
Taxs, pas FBACTBATENBHOCTH MHOTAXD MOPUIHYECKAXD CIBJOED Tpe-
Gyeres mEag (opMa coBepuieHis, ecim ABJao KacaeTcd HeIBHAHMOCTH,
mRasfs, Menbe cIoZ&HAaf, ecanm ABa0 KacaeTed IBHEEMBIXD Bemeil. Pas-
HHe CY0BeETH, NOoJb3ylomiecd YyRoM 3eMJelo, mpiodpbranTsh mpaso
co0cTBEHHOCTH HAM He mpiodpbraTs ero Ha passele OTXbAfeMble 0T
I0YBR IpeIMeTH, Hamp., cpydaemeili a%ed, B 3aBHCAMOCTH OTH TOTO,
OTHOCATCH IH NOJJemamie mpeiMeTH Kb J0X0JaMb, Kb T. H. LI0IaMb,
HA EB EANHTAIy, W Opoy. m npod. Bm BTy aToro Xad pasHbiXb d
VHOTOYHCACHHBIXS 001acTell mpaBa BamkHO YCTaHOBIEHie e00TBBTCTBEH-
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BHYXB NOHATIH ¥ BXD 06beMa, ycramoBieHie Toro, 4ro cabiyers oTHo-
¢HTh Kb JBAXKAMEIND, 4YT0 Kb HEIBEEHMEIMD BemaMb, 4T0 cIb1yers
OTHOCHTh Kb KalwWTaly, 9T0 Kb Joxeny m 7. I. To e oTHocHTeA KD
PasHEING JpyrEMB obcToATenbcTBaMB, RacaommMcd Bemed. H Borw
TpajuiionHoe, MeTOpHYeckH BHpaboTaBmeecsd YdeHie 005 00BEKTaX®B M
¢00TBBTCTBEAHAA CHCTEMZ HAYKH NOE0STeA HA HelopasyMbmim, cocTod-
HieNd Bb NPHHATIA 32 yueHid 00B 00BeKTaxd NPaBh MHOMKECTBA pas-
HEIX'D T0J0XeHiA W yueHId WMBHOMAXD CMBCIT H 3HAYeHie BB Rage-
erBB yuemii o ¥op. (arTax® W oTHOCAMMXCA KB cooTBETCTBEHHOH
YaCTH CHCTEMBL.

§ 33.

0 OPUAHYECHUXD U HPABCTBEHHO peneBaHTHLIXD q)aHTaX'b.

KD yuemio 0 npaBoOTHOMERIAXD MAH, OOWKHOBEHHO, Kb
yuenilo 0 npaBax’s NpiypounBaeTcA Bb cOBpeMeRHOA HAaykB mpaBa
yuemie o OpuiuucckHx® (akraxd. Bb kavecrb cpegerss mpi-
ypoueHis M 3BeHA JJA Hepexofia O0Th OPaBb MJIH MPABOOTHO-
menifi Kb WPHANYECKHMD (pakTamd NpaMBBAeTca YKasaHie, 4TO
npaBa (WM UOPABOOTHOWEHiA) He OCTAWTCA HeM3MBHHHMH, a,
BAaNpOTHBD, BO3HHKAIOTDH, H3MBHAIOTCA, NPEKpAmanTCd, H 9TO
3TH u3MBHeHI BH3WBAWTCA TAKUMH (HAKTAMH, KOTODHMD 00B-
eKTHBEO® IDAaBO NDPHCBOHBAETH CHOCOGHOCT BH3HBATL 3TH H3-
wBHeRid, WIM KoTOpMe, N0 06HEKTHBHOMY mHpaBy, 00YCIOBAHBA-
W0TH 3TH H3wbHenis.

IMopaexanmie GakTH HA3WBAKWTCA WPUAHYICCKH BAKHHMU (pe-
ACBAHTHHMA) (AKTAMH HAM KOPHAMYECKAMH (AKTAMH, a BHSH-
BaeMHA HMH W3wbHeHiA BB 001acTH NPAaBOOTHOMERIA — HXb
opungecknMi nocabaersiamn ).

IOpuguyeckie (akTn mpaHATo ABANTH Ha JBAa BHJA: IOPH-
Auueckia pbiicTBiA M mpouie op. (AKTH WAH ODHIHYECKIA CO-
OnTia.

Oppanueckia pbiiersia onpexrbadiorca OOHKHOBEHHO KaKb
Takia mpoaBienis Boin (Willensiusserungen), KOTODPHSA BH3HBA-

') Huaue onpexbasers opupuyeckie garrsr I, I'payws (Kypes pam-
eraro npasa, T. I, Buim. I, crp. 141, cp. Toro me aBropa: OcHOBHl yyeHis o
wopua. cabarb, 1. 1900), Bb cBA3E cO CBOMMD YYeHieMb, OTOEKACCTBIAIOIEND
npaBa o 00A3AHHOCTH ¢h KOHEDETHBIMH KH3HEHHBIMH OTHOINEHIAME; MO €ro
onpexbaenio: «IO)puaudeckie arTel cyTh He YTO WHOE, KARD OPHAHYECKH
CyIlleCTBEHHbIe NPH3HAKHE, KOTOPbIe Bb TOMB HIH HHOMB COYETAHIN Xapak-
TepHsYIOTh Th HIA NObIA THOHYHBIA 110 CBOEMY XO03AHCTBEHHOMY HIH HHOMY
Ha3uavyeHio KOMOHHANIN O0H[ECTBEHHLIXD JIEMEHTOBB>.

9*
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‘OTH TaKid WIH HAHA WPHIMUCCKIA MocrBICTBiA, HIM Kakb Takie
opHIHYeCKie (AKTH, KOTODHE BHI3WBAIOTCA CO3HATEJBHOI0 BOJICK
qeJI0BBKA.

J10 omperbieHie MOKOWTCA, MeKAY HPOYHMB, HA IICHXOTO-
THYeCKOMD Hef0pasyMbHin, COCTOAMEMD Bb NPEINONOkKeRIH, 6Y1TO
BB 0cHOBE ompelbBadeMuX® NCHXHUeCKH TBAOIBHEKERIA W HEWXD
(myTpenEnx®) nBiiersili Bcerja mwberca Boad. Kaks BHIHO
W35 H3I0ikeRHaro Bo Beexenin m Bume, crp. 3, rblcTBiA 00HE-
HOBEHHO BH3HBAIOTCA HENOCPELCTBEHAO SMONIAMH (3MOLIOHATB-
HHA, WMOYAGCHBHHSA JBHCTBiA), W JAMb BH W3BLCTHWXE CIy-
9a4Xb BB KauecTBb cpeiHATO MCHXHYECKATo 3BeHA MMbeTcd BOXA
(Boxeus phiiersid) ). Iloxn lopuguyeckumn coOuTisAME pasyms-
0Th Beb mpogie, BAeKymie 3a €060 Kakif-1A60 l0pHIHYeCKia

1) Kp sMouioHadbBLIME XBHCTBIAMD cabjiyeTh OTHOCHTH ¢BODOAHBIE
SJEMEeHTHI IMONIOHANLHLIXD aKMill, Hamp., cXBaThIBaHie NHILH NOAHL HeNo-
CPeICTBEHHBING FbHcTBieNs amnernTa, HameceHie cMEPTEILHATO HAH HHOTO
yiapa ApYroMy Noidh HENOCPeICTBeHHBIMB XbiicTBieMD amomim rE’bBa, Apo-
CTH H T. Il., Bb OTIHYie OTH HECBOOOAHBLIXB, NPHHYAHTEILHBLIXH JJEMEH-
TOBD IMONIOHAILHBIXDH AKUIM, HAND., BOBOYEAEHIA CIIOHHBIXD jKeledh IPH
annersTh, Kpackm Ha Innb (IPEIEBa KPOBA Kb rolosh) orhb rabpa, Oxbia-
HOCTEH (OTIHBA KPOBH Kh HOTaMb) OTh cTpaxa H T. IL (cp. Bsejenie,
§ 13). Ipormeomoxarate xbiicTBiawe BB oOxacTH ThIogBHmeHill cak-
AyeTh: MPEHYANTEXbHbLIA SMONIOHAABHBIA aKUiW, pedierchl N CHOHTAHHBIA
THIOABREEHIA,

BooGuie, yuenin 0pPHCTOBD (RKaKb, BIPOUENH, W MNCAXOJIOTOBL) 0 Abil-
CTBiAXD 8aKINIANTH Bb ce0b 0OLIKHOBEHHO He MaJlo MNCHXOIXOTHYECKHXDH
omutors. Cp., manp., I'paums, jexnim mo jgorsb pumcraro mnpasa, § 38:
«HMrars, oniiemeie ecms sumwnan gopua nposgaenia eoau. Kars upossie-
nie Boxam, xbiicTBie ecTh AKTH CO3HATEIBHLIHA. Idravb pbiterBie oTamuaeTes
orh OescosHATEAbHBIXD (Pe(DICKTOPDHBIXE H HHCTHHKTHBHBIXB) JABHEEHIH.
Boxs, xaxbe cosHaTedbHas IBATEILHOCTh, BB KamAOMDb JaHHOMDB cayyah
npejnoraraeTs: a) IpejcTaBienie 0 KOHEYHOH w.Au, KOTOpOIl WO KeIaeTh
XOCTETHYTH, b) mpeicTaBlieHie O BOBMORHBIXD CPEJCMEATs JOCTHEKEHIA €A U
Bb YACTHOCTH O TOM'B, HA KOTOPOMD JIHIO OCTAHOBHIOCH, Kb KOTOPOMY OHO
CTpeMHTCH, W ¢) NpejcTaBleHie o Omiicmeiaxs, NPUrOTHBIXB JIf AAHHALO
exyvas, B Bb YACTHOCTH O TOMH XBilcTBiH, KOTOpOe JHIO BB KOHIB KOH-
noBb mabpazo. Jleproe npejcraBieHie—o KOHeYHoH mbam, koTopoe JIENO
cedb HaMBTHIO, NOPOAHRD RelaHie JOCTATHYTHL 9TOH WhIH, CAYEATE NOOY-
JumessnsiMe MOMUGOMs BOIEBOTO akTa».. B T. . Co BebMm sTEME nolo-
FeHiAME H omperbleHiAMA HeNb3A COrXACHTHECA (M NOCIBIOBATEIBHOE NMPH-
whHeHie HXB, HAUpP,, Bh YrOJOBHOMD HIH TPARIaHCKOMD NPaBh mopexo Obl
Kb HEBOBMOEHbLIML NocabicTBiaws). Taxs, kb AbHcTBiaM® oTHOcATea He
TOIBEO <«BHBmHIA GOpMBl NpoABIeHiA BOAH» (a2 W BHYTPeHHIA) B, KaKb
TOJABKO 9TO YKA3aHO, He TOIHKO NpoABIenifs Boxw. Heanssa Tarme oTHOCHTH
Kb IBHCTBIAMD TOILEO «CO3HATENbHBIE aKThl», HEXL3s MNPOTEBONOIATATH
BEMDB KakDb He-ThficTBid ¢MHCTHHKTABHLIA» ABEKEHiA, AeAb3s XA HAJWYHO-
crn pbfieTBin TpeDoBaTh HAJWYHOCTH TpPEXDb INEpPeYHCACHHLIXH BHAOBDL
npefcTaBIeHill, Heab3A CBOAHTH MOTHBBI Kb INpeJCTABICHIAM® KOHEYHOH
wham ® T. . (cp. Buimre § 1 m Beegenie, §§ 10, 13, 19).
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nocabacTBia, GakTH, HAamp., CMEPTh, pokIeHie uenoBbka, mere-
YeHie BDOMEHH M T. IL

IOpnuueckisn pbiiersia rhaars ma: 1) mONOKHTEILHHA (m'kﬁ-
eTBiA BH TECHOMD CMHCAB C10BA) H OTpHUATENbHHSA (BO3ZEp-
#KaHifA, YyOymeRid); ynyckaeTcA W3h BUAY TPeThA Kareropis:
Tepubuia; 2) ma AbilcrBiA CTOPOHD, JMID YYACTBYWIAXD BB
ODABOOTHOMEHIN, N HAYaAbCTBeHHMA JBHCTBiA, Hamp., CymeOHHS
pbmenia, ajMARHCTPATHBENA pacmopsaxemia '); 3) Ha J03Bo-
JeHHHA IBHCTBIA M HEI03BOJGHHHA.

IToxd nepo3BoreHEbME, 3ampemenanME XBACTBiAME pa3y-
MBIOTH Takia {bicTBiA Wam yOymemif, KOTODHA HPOTHBHH Tpe-
00BamiAMS (,,BeaBHIAMB“) mpaBa W BCIBACTBIE HTOTO BH3WBAOTH
W3BBCTHNA (1A RApYMMTENA HEBHTOXHWA) WpHIEYeckid mocrBr-
CTBif, HAOp., 0GA3AHHOCTH BO3MBCTHTS NPHYAHEHHNH BpELb WIH
norepnbts Hakasamic. MXB O0OGWKHOBEHHO OTOMJECTBAANTH Cb
NPABOHADYMEHIAMH °); HO 5T0 HeNpaBHABHO, WG0 MHOTiA mpaBoO-
Hapymenis, Hamp., HapymeHia 7. H. leges imperfectae, HODMB
0e3b CaHKIIH, He BAGKYTh 3a 060K HWKARAX'D PHIAYECKHXD
nocabierBiii (ep. Bwme, erp. 275 W cA. OpHM.).

Bb kagectsb ocofemHo Bammoil KaTeropim I03BOJGHHNXD
Abiicrelii BuxbadloTCA M cmeniaapHo W3ydawTeA T. H. WPHLH-
seckia cxbakn. Hbkoropwe wpuern phiaars wpuimyeckia xbid-
cTBiA BooOme ma: 1) wpuiMueckia cxrbikd, 2) npaBoHADYMIeHIA
(cp. Bume) u 3) mpouis wpux. ;hiersia ®). IOpugmueckia
CIBIKH, MO TOCHOJCTBYWmEMY oupeLbieHin, CyTh BOACH3bABICHIA
(Bupamenia Boaw, Willenserkldrungen), BamDaBIeHRHA Ha yera-
HOBJeHle, MpeKpameHie WIH w3MbHEHie NMPaBD.

) Cp. manp., Meprexs, H0p. snm. §28, Bapous, Cucrena (Pandekten),
I § 47 n ap. Ilomzexamiee npoTHBOmOCTaBIEHiE HE BHOOIHL IPABHIBHO,
H00 sHAuaNLCTBEHHBIA XbiicTBiA» NmpejcraBIAlTCA TOXRe XbifcTBiaMm cTO-
POHB BB 003acTH COOTBBTCTBEHHBIXH IPABOOTHONIEHIN rocyXapecTBeHHATO
npasa.

?) Cp., nanp., Meprexs, 0p. sun. § 212, Bapous § 71 m xp.

%) Cp., nanp., Meprean § 209 m cx. HOpneraws, B 0cOOEHHOCTH IABA-
ANCTaMb, CIBA0BAI0 Obl HEJIO03BOJAeHHbIMB AblicTBiAMD, EKakb xblierBiavs
NpPOTHES NpaBa H BO Bpelb APYyIHXB, NPOTHBONOCTABIATH, Kakb 0c00YyI0
raTteropiio xbiferpili, ybiicTBiAl BHL NOJB3Y APYTAXH, NOCKOILRY OHH ABIA-
I0TCS OCHOBaHIeM® T. H. IOPHAHYECKAXD NocabAcTBil, BH YacTHOCTH NpaBa
Ha BoswmbumieHie 3arparh (Esjepxerb, impensae, pendant kK» obasamHoCTH
BO3MBLIEHiA YOBLITRORE BB 00JacTH HEJ03BUIEHHHLIXD AbiicTBIf) wWam Ha
narpaasl (Hamp., Ha YacTh BOSBPAU[EHHONl HAXOIKH, HA MeHCIR W WHBIL
Harpagel 8a HEMOPOYHYI cAyx®OY ® T. A., pendant Kb HaRA3aHIAND).
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Cybaku 1b1aTh HAa OXHOCTODOHHIA M JBYCTODOHHf, WAH 10-
ropopu. OjmocropomEis cxBAKM ompoxbisdloTcd, Kakb Takid,
KOTODHSA NpeJCTABIAITD BOJACHIBABICHIA OXHOTO JTHOA, BHDake-
pig oxmoil BoaM, Hamp., saBbmamie, npuHATie HacabICTBA.

JBycTopommia cbiKkM, HIH JOTOBOPH, ompelbimwTed, KAk
Takid cIbBIKH, KOTOPHA [PEJCTABAAIOTD COIIACHOE BOJEH3BAB-
Aemie JBYX® (Hau H'BGKOJIBKHX'L) JaUh, OpPELOOJIATAnTD OTHHAS-
Hie, copnajesie JIBYXD (HXH HBCKOIBKHXD) BOJb, Hamp., 10ro-
BOPD HalMa, Kymad, 3aima.

I0puaeckid ¢ABIRM, TIABHBIME 00PasoMb JOTOBOPHI, WIPAlTH
BECbMa BAMHYK Poib Bb OPaBb, M 0 HUXD CYMECTBYETH OTpoMpas Im-
TepaTypa. 9Ta JHTEPATypa, BIPOUEMD, OTHOCHTCA IIABHBING 00PasoNT
VM HCKAMYNTEIbHO TOIBKO Kb OJHOH W3b ofaacTell mpapa, a HMERHO
Kb [PAEJIAHCROMY, YACTHOMY UpaBy, He Kaeasich T. H. my0amyaaro
1paBa, T0cyIaperEeHHare u MemAyHapogHaro. M TepuuH® «iop. exbigac
03HagaeTh NolJexamie aKThl FPamIaHCRAr0 Opasa, MeEIy THMB Kakb
Tagie e 0O CYMECTBY aKThl HMBOTH MBCTO M MIpalwTh Bamay® Polb
B BB JPYLUXD 00JacTIXD Ipasa. '!’eopeTuml npaBa yyckanTh aTo
B3b BULY H3aHMCTBYIOTH NOJJeRAILIA NOHATIH, TEPMUHB W HOJ0KEHIA
U3b CYmecTBYWIEH JANTEPATYPH, HE COOTBBICTBYMINel 3ajadaMbs H
cofepxaniio ofuwedl Teopin Opasa. ITOTH HEJOCTATORD HyKAACTEA Bb
HCNPaBIEHIN; Bb UYACTHOCTH, HAa DALY Cb HOHATIM® N TEPMHHOMB
<CUBIEM», KaKb CUCLIZIbHBING NOHATIEMb H TEPVHHOMD IpaKIAHCKAro
npasa, ciblyers BBecTa Ooabe obuiee moEATIe W oOuiii TepMuEb, o0d-
HUMaKmie co0TBBICTBeHHBIC akThl BebX'b o0aactell npapa. [loxxoramii
TePMEED Jid HTOT0 «WpPUANYECKic akTel>. Crban, eb Toukm sphais
OTOll TePMAHONOTIH, ABIAIOTCH OIHAMD 3D BENOBD 0PHAMYLCRUXD ARTOR,
a MMEHHO HOPHIAYECKUMH AKTAMU TPAKIAHCKAr0 Npapa.

HesapacuMo 0T 9T0r0, CYMECTBEHEBIND HOPOKOMD HoLICKAMIEH JH-
TEPaTYpPH SABISETCH TO 0DCTOATEABCTBO, 9To BB 0cHOBL ed HBTH, He-
ofxo1uMaro m Bbh aTOH 00JACTH, 3HAKOMCTBA € IPHPOXOW IPABOBO,
WMIEPATHBHO-ATTPHOYTHBROH, STHYECKOR NeHXURH, a BywbeTo HTOrO NpH-
WBHAKTCA Herolnkie M HecOOTBBICTBYMmie NpHporh 10r0BOPOBH M Bo-
ofme H0pEAMYECKUXD AKTOBD CYPPOraTH—NOHATIA <BOAH», «eIHHCHIA
BOIb», «HIBABACHIA BOAM:> B T. 1.

Y&e Bume (b0 0TMBYEHO, UTO camo SBIEHie J0roBOPORS W HHLIXE
ckBI0ED (10p. aKTOBD BOOOWIE), NpPeTcTABIAOIINXD AKTHl CBA3BIBAHIA
10 OTHOWEHI Kb APYTOMY, 3akpbiienif x0ara sa JpyrAMb, HIK AETH
pacmopAZeHid CYWECTBYIOMHEMN Yy&e, 3aKpBIICHHBINA 38 JAHAKMD AR-
10MD, A0ATaMA JPYTEXD, KAKD CBOHME 100p0ws, 00bscHAETCH ATTpH-
(yTHBHOI0 NPUPOX0 HPABOBOH NCUXMEH M NPEIeTABIACTH XAPAKTEPEYH
0c00eHHOCTh 0paBa; B 00JACTH HDABCTBEHHOCTH, YHCTO MMNEPATHBHON
9THKH, Cb 00H3aHHOCTAME CBOGOARKIMW 110 OTHOMIEHiI® Kb APYIAMbB, 33
HEMB He 3aKDBIJCHHRIMH, MM He NPHHAIICKAIUMEA, HEBO3MOEHO M
Be CYmeCTBYeTb sABIeHie NOrOBOpHAr0 YyeramopieHia off3aHHocTel M
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pacnopsmenis cymecTBY0MAMA 00A3aHHOCTANE XPYTHXD UYTeMh KARAXD
0n To HA OBLIO CIBIORS.

Yro racaerTcs 3aTBMB OPHPOALL A €OCTABA J0TOBOPOBS I 0THOCTOPOH-
HAXD JOPEIHYECKHXD AKTOBD, TO OHH €OCTOATH BOBCE HE BH BOJEH3B-
SBIGHIAXD, Kb COBNAJEHIAXD BOAb M T. X., Kakb [0JaraerTsb TPaidnioH-
HOe YueHie, a Bb CBOCOOPA3HHIXD NepeARHBAHIAXD HPABOBOH, HMOepa-
THBHO-ATTPUOYTHBHON HCHXWEA W AXD BBHIPAKEHIAXD.

B pasamumbixd cayuasxs mMboTH MBeTo B BREpamalTed, n3obpa-
HalwTed CAMBOIMYECKM W T. 1., PasiddHEE AKTH NPABOBO NCHXHRH
(mopJexamie KOHCTATHPOBAHID ¥ HIYUYEHI €b NOMONIBI0O HHTPOCHER-
TUBHATO W coegMHEHHAaro Meroga). Urto kacaeTcs, mpemje Beero, IpH-
pOALL OTOBOPOBD, €O3ANMEXD (BB NpejcTaBICHIN CTOPORD, BoolIle BB
npapoBofl neuxuwkd) 06A3aHHOCTH—NpaBa MEXKLY CTOPOHAMM, TO OHA,
Me&AY OpOYAND, HATAAHO M300pazacTcd ONMCAHHBIMU BhIme (cTp. 54
M ¢1.) cHMBoxmYeckuMn pbicTisMp. OJH2 cTopoHA OPOTATHBAETH JpPY-
roéi eropor’s pyEy Wam Kakod-amGo Apyrol upeiMers, a Jpyrag cro-
JOHA eXBATHBaeTH, H ITHNH H300pakaeTcd sakpbuieHie Joara OTHONO
3a APYIHMB, YCTaHOBICHie 00A3aHHOCTH 10 OTHOIIEHII Kb APYroMy—
npaBa A4 Apyroro. Jxbeb IpoHCXOAMTL M H300pakaeTcs BOBCE He Iie-
peREBaHie BOIW, «cOBHajeHie», «CAWHERie» BOAb M T. 0., a HBUTO
apyroe. Boasi eethb u@eTO AKTHBHEIR HEMXMYeckill mponeces, coeIHHAN-
mifies ¢b npefcraBaeHieNd WaBbeTHaro Oyaymaro rbileTsid cy(BerTa
BOIN N HampaBIeHHHBA Ha pealnsalilo MOLJERAMAT0 AKUiOHHATO Ipex-
crapieHis Bp Oyrymesms. 3rbeh e npoucxoiuTdh (BB NCHXWED cTo-
JOHB) H m300paEaeTes HACTOALEE ecBA3LIBAHIE OIHOR CTOPOHRI N0 O0T-
HOlIeHiW KB Jpyrod, HacTodmee H OKOHYaTeIhHOe 3ampbmaeHie jpoara
OJHOTO 3a APYTAMB, T. €. MPOBCXOAATH COOTBBTCTBCHHBIE AKTH HPaBO-
BOil DEAXHEW ¢b cOOTRBTCTBEHHBINA NpOGKUIAMA M MXD CHMBOIHYE-
CEMNMD H300pameHieMB,—Ha cToponh naccmsa mMbeTes cosmamie mpa-
K0BOr0, aTTpUOYTHBEATO [0 OTHOIIGHiI EB Apyroii cTopomB, eBAsHBa-
Bif cebg, Ha cTopob Xe aKTHBA CO3HAaHie mpasoBoro npioGphrenis,
sagRpBIIeHIA 10ara 3a cof0W0; Me®Iy IpPOYNMB, BH BHIY CYIECTBOBA-
Hif Teopim coBmajemis, elWHeHis Boib (mmbiomeil v BBKOTOPHIXE WOpH-
cToBb 0co0Wil MmeTHYeckiii XapakTeps o0pasoBamiA Kakoi-To 0XHOM
BOIM) cabiyerh IONYEPRAYTh, YTO IN0AIeKamie aKTH NpaBoBOE INeH-
XMEM BMBIOTBH pasaimyHoe, CcOOTSBTCTBYIOIeEe DPASINYHOMY MOJOZKEHiI0
MMIEpaTHBHEOH ¥ aTTPROYTHBHOR CTOPOHD, COfepRaRie ¥ IPOTABOCTOAMAXD
APYI'b APYTY KEOHTPAreHTORD, YTO H B300pakacTca NYTeMD cOBePIIEHIA co-
0TBBTCTBEHHO PA3IATHNND CHMBOIRYeCEAXD AbicTid. Takod &e cumers,
Kakh YNOMARYTHSA CAMBOJHUeckid ABHECTBiA, MMBOTH CIOBECHHS HIR
IACHMENHHES 3a4BIeHIS CTOPONL [PH 3aKI0YeHin jorosopa. OBs co-
CTOMTH BB TOMB, YTO 0JHA CTOpOHA 00g3yeTcd, HPHHAMAETh Ha ceba
oa3aTeabeTBo (BB HACTOAMEMD), UTO ApYrofi eTopoHb mperocTaBageTes
npaso ybaaTh To-To, TpeboBaTh TOT0-T0 B T. 1. [lockoabEy mHOrTA IpEME-
HiAeTed OyAyuee Bpemd, oTh HMEHHE 0043yiomaroed roBopuTcd, 4T0 OHB
cxbaaers TO-To, HEe OYAeTD ABIATH TOT0-TO M T. I, TO CMLICA® HTHXD 3a-
ABIeHid cOCTOHTS He BB BHPa&KeHid BOAM COBEPWATH COOTBETCTREHHEIA
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pbicTBin BB OyIVIWEMD, & BB BRIpameHim HpHHATIA Ha cebd cooTBBI-
CTBEHHAT0 00432TeIbCTBA B'h HACTOANENMD. BipoueMs, B ¢BA3R ¢’ IOT0BO-
POMB, 20 €r0 3aRIOYEHis, BY BpeMd 3aRIWOUERHIA RNAM HOCTD, MOKETH
Tak®e ANBTL WBeTO M HOJAMAROS BHIpaikeHie BOJM, «TBepIOfl Boau» W
T. W. ABiCTBUTEIBHO U TOYHO HCNOIHHTE -COOTBETCTBEHHYI0 0043aHHOCTH,
coBepIIAThL cooTBbTeTBeHHOE AbfieTBie W T. . Ho aTo 114 forosopa e
TpebyeTess N KB HeMY He oTHocnTes. Hmoria mpm sakaodeHim xoro-
BOpa mpejmolaraeTcd WAN Jake OTKPHITO BhIpamaeTcs BambpeHie, BB
cayya’s saTpynmenmiii mam, npoero, Bb cayyab HemedaHif, He HCmOa-
BATH JOTOBOpA (4T0, MEAAY NPOYNMB, AIA APYToll CTOPOHBI MOXEETDH
OnTE mopyacs Ooate BWrOIHEING, 4bNE HenodHeHie, BeabieTRie mpaBa
Bb TakoMB eiyyab Ha Boswbmenie YOHTEOBB, HA HEYCTOAKY W T. IL).
H a70 m@croabko me ymaasers opmiuueckofi cuasl gororopa. Cob apy-
rofi cTopoHBl, BhIpamemie soam cxrbaaTh uTo-IM00 BB OYIVINEMD BB
moap3y colechiEmEa, KaKbh TakoBoe, He 03HAYaeTh IPHHATIA 00g32-
TeAbcTBA ¢IbiaTh 2T0 ® He uMbers IopEAMYeckaro 3mauenid. Pasy-
whered, caMo 3akIlYeHie 10roBopa MOKeT® OBITh OPOIYETOME NpejlIe-
CTBYWINAro BoJeBoro pBImeHif, BoAM B3aKIWUATL TaRod-To JOTOBOPS,
NPHHATL Ha cedd Taroe-TO 00A3aTeAbETBO M T. X.; Kakb H Apyrif
AbHeTBIA, OHO MoXeTh ObITH Takke I OHBAETH YacTO He BOJCBEING, &
EMIYIBCABHBING, HENOCPEICTBEHHO AMOLIOHAIBHBIMEG JBHCTBIEMB; HO
9T0 TOKEe A JOTOBODA HECYNIECTBEHHO W Kb HEMY He OTHOcHTES.
PaBHEEIMD 00pasoMB BhpazeHie BOIA 3aKI0YHTL JOTOBOPDH, UPHAATH
Ha cels 0043aTeAbCTBO, T. €. COBEPIUIATH COOTBLTCTBEHHELA JBicTBiA
Bb OVAYHIEND, OTHWAbL HE 03HAYACTH NPHHATIA Ha celd o0g3aTeancTra
Bh HACTORIIEMD M He mybeTh 0043aTeIbeTBEHHATO SHAUCHIA.

Tars Rars, coobpasHo ¢b aTTpuOyTHBHOH uUpBpORof mpasa, 0h:-
3aHHOCTH, JOATH OJHAX'H lpeJeTABIAITCH NPHHAJACKAMAME JAPYTHMD,
T0 TMocAbImie, RAaKD X035€Ba, MOTYTH, NOCKOJILKY HWBTB 0COUBIXD mpe-
IATCTBYWNMXD OCHOBAHIA, pacuopamaThed HMH, KAKD CBOHMD J006POME;
0TCHa BO3MOEKHOCTH BB Npah (BB 0TARMYIE OTH HPABCTBEHHOCTH) pas-
HHIX I0TOBOPOBH (H OIHOCTOPOHHAXD AKTOBB). COCTOAMAXD Bb Pacio-
PAKERIAXD CYMEcTBYOLIAMA I0JraMp-OpaBaMy, ¢b YyacTiemMb o0sf3aH-
HBIXD Han Oesh TakoBoro. HX® MOEHO Ha3BaTh IPaBOPACTOpSIHTEIR-
HHME BD THCHOMB cMblead, BB OTARUIE OTH CO3TANMBXDL JOJATH-IpaBa
BIIEPBEIE, NPABOCO3ATATETBHEIXD.

Tarb, xo3amusb Zoara, ynmpapoMOYeHHHH, MOKeTH (IOCKOABRY HETH
KB TOMY 0eO0BIXD MPENATCTBYWINMXD OCHOBAHIH) «OTHYCTHTH 0ArB>
(Schulderlass, remissio debiti), npocTsTh 710arB, o0cBODOAMTH o00s3aH-
Haro. Haraaxnoe wsobpamenie mpHPOABl NONIEKAMMXD, OCBOGOZMTEJD-
HBIX'B, J0TOROPOBS NPEACTABIANTD cOOTBBTCTBEHHRIA cUMBOIAYeCKlN ABi-
CTBIf, COCTOANI BB BO3BpamleHiM O0OA3AHHOMY €O CTOPOHB! XO03HAMHA
Joara XOKYMEHTA HIH MHOTO NpeIMeTa, CHMBOIMYECKH m300pamaromaro
J0Ir'k, WAN BB MHOMD H300pazkeRin IIpeKpailenia JepmaHid co CTo-
poHBl ympaBowouemHAro (cp. Bwime, eTp. 57 ). Memxy Thws ®akb
B 00JACTH NPABOCOANATEALHBIXD 10T0BOPOBD MMbeTca M H300pamaeTcs
CO3HAHIe CO3]aHig NpPABOBOHE CBA3AHHOCTH, 3aRpBHIEHIA JXoara, 3xben
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pnbioTes W W300paRA0TCS NPOTHBONOIOKHLIE IO COXEPKRAHII0 AKTHI
IPABOBOTO CO3HAHis, CO3HAHIE MPABOBOTO 0CBOOOAIEHiA, MpeKpamenis
CBASAHHOCTH, Ha OXHOA cTopon®, NMperpameHis AKTABHOM MpHHALICHE-
HOCTH joara, ympapoMouemmocTH Ha Apyrofi ctoponb. M arben, kars
1 Bb 0012cTH NPaBOCOSUIATEALHBIXD J0TOBOPORD, NPOHCXOINTDH He BEI-
paZenie BoaM OTHOCHTeALHO OyIymiaro, a HACTOANEE pacmopdmkenie
10JTOMB-NPABOM.

OryacTe DpPAPOLY HPABOYCTAHOBUTEIBHKIXD, 0TYACTH OPAPOTY 0€BO-
00IMTEABHBIXE MMBIOTH 0TOBOPEI, TOCPEACTBOMD KOTOPHIXD CTOPOHKI
IPOM3BOIATS TAKiA MaU MHLA M3MBHEHIA BH CYMECTBYOIEND MemIy
HOMH [paBoOTHOIIEHiH, YMeHbIIeHie Noara (UacTHYmOE o0cBOGOmIeHie),
yBeanuenie (jo0aBienie HoBaro obpeMemeHid), 3aMBHY OJHOTO npex-
MeTa foara ApYruMD (ocBoOomIeHie oTh HpemAATO ©b 3aMbmow Ho-
BBIMT).

Jlaabe, X034MHTD Joara Jpyroro, HMeHHO BB kauecTBh xosqwHa,
MOEETH (N0CKOILEY AETH 0c00BIXD NPEnATeTBYOIEXD 0CHOBAHIH) YeTy-
IHTH €70 TpeTseMy amny. CnMpoamueckoe msofpaskemie—Ieperada no-
KYMeHTa WM HEOTO NpEIMeTda, BONJOIIAIONATO A0Jr, TPETHEMY JHIY.
Ilopsexmamie nporosopsl Mo:KHO HasBaTh nepejaTousniMd. Ha Ompaxs,
HANp., NPONCXOXATH TOProBAf UyRmWMHE o0f3aTeipcrBamu. Memxy Ipo-
UiNB, OYMaGKEBIA IEHBIN NPEICTABIANTS CUMBOIAUCCKIA BOIIOMEHiA
0043aTeIbCTBS Kasubl YIIATHTL COOTBLICTBEHHYI CYMMY 3010TOMD,
BooOmie I'BEHOI0 MOHETOW, TARE 4T0 JABHAKEHie STHXD JeHEI'b W3b PYKD
BB PYKH 03HaYaeTdh Nepexors 00J1ajamis ODOJIEHKAMMMD TOATOMD KA3HBL
0T OJHEXD JHIB Kb JAPYTHAMD.

Otuyaienic NpAHAJlemamieil Hawdh Bewm JAPYroMy, VeTYlka mpaBa
COOCTBEHROCTH, & PABHO YCTYNR2 APYTHXD a0COANTHBIX'D UPAED, HAILP.,
ABTOPCKHXD, APYTHMDB 3aKI0UaeTh BDb ce0b Toke yerynry sakpbnien-
HRXD 33 HaMHl JIOJTOBB JPYIHXB, & HMEHNO COOTBBTCTBEHHHIXD 10.-
ToBb «BebXh M RakZaro» no orHommeHiw kb Hamb. CBepxs Toro,
OTYYKJAKOIiA npaBo co0CTBEHHOCTH WM HHOe a0COINTHOE NpaBo ApY-
roMy obgayercsi 10 OTEOIIEHII KB NoCIBIHEMY KB TOMY &e, Kb ueMy
00A3aHs KamIblil Tperill, HaOp., BOpeib HE NOCATATL Ha HEpejaHHYI0
Bemb, TepubTh MOAL30BaHIE €10 co cTOPOHE npiofpbraTers W T. 1.

IlpaBo colcTBeHHOCTH 3aKaUaeTh BB cefB IPaBO HAa BCEBO3MOKE-
HEIE BHJH [0Jb30BaHif BEMb0, BOOOWE MHOKECTBO PA3HBIXD cHENiaihb-
HEIX'B M YaCTHHIXH [paBb (T. €. co0CTBEHHHEY BB COOTBBTCTBEHHBIXB
eIyYasxs OPANHCHIBAKTCSA PasTHUYHBIA cO0TBBTCTBEHHEIA YACTHRIA IPaBo-
MOYifl W NpPaBONpHTA3aHiA), M TO iKe OTHOCHTCH KB PASHBIMB JAPY-
TUMB [1paBaMb, Hamp., OpaBaMb TocHOAcKOR ® WHOH o0medl BracTn M
T. X JroMy cooTBBTCIBYeTH fBIeHie NpefocTABIeHIA TPETHEMD IH-
IAMB PasHBIXD YacTHWXD UIPaBOMOUili W NpaBONpHTA3aHIA c0 CTOPOHHL
odaa tatened Ooabe obmmpHEIXD npapb. CoOcTBEHHMKD MOKeTh HATh-
JATL APYTHXD chelialbHBIMH IPaBaM¥ MO0Jb30BaHIf; CYOBEETH ofmed
TOCHOACKOH HIH WHOH BJACTH, XO03fAHHB 06WAro Joara NOBHHOBEHIA coO
CTOPOHBI IOJBIACTHATO, MOKeTH HAXbIATL APYTHXD CHENIaIbHEIMA Ipa-
BaMM BIACTH 0O OTHONIEHIH KD MOABIACTHOMY, H IPOY.
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H BD ofaacTu pasERIXD BUJOBE IEPEIAaTOYHBIXD 10COBOPOBD, KAK®D
BD 3TOMD MOKHO YOBIMTHCA OYTeMDB caMOHADJWAGHIA W coeHHEHHATO
MEeTOJa, WUPOMCXOIHTH BHIPAEeHie He BOJHM, & AKTOBD MpPaBOCO3Ramis,
c0OTBETCTBYIOINX'D XaparTepy NPOM3BOIUMBING NpaBousMbHEHIE, Kars
Yero-T0 HACTOAMAr0, COBEPHIAEMATO CYOBEKTOMD.

To e oTHOCHTCA Kb OAHOCTOPOHHHMDL HDHAAYCCKAMD CIBIKANT H
B0OOIIEC OHOCTOPOHHAMD IPABOPACHOPAIATEIBHEINDG aKTaMb. Bb pas-
HEIXB 00JacTAX® MNpaBa JAA YCTAHOBIEHid IIpaBOOTHOMEHIA, 114 sa-
EpbraeHia joira ofHOTO 3a APYTHMB, JAd OCBODOEKIeHid JApyroro my-
TEMB 0TKasa OTH €BOET0 HPaBa W A IPYCHXD BUIOBD PaclopimeHis
0043aHHOCTAMU-NPABAMH He TpedyeTed yuacrie IBYXD CTOPOHB, A0T0-
BOpa, @ J0CTATOUHO COOTRBTCTBEHHAT0 pACHOPATATEILHATO AKTA OJHOI
CTOPOHEI, HaNp., 3afABICHIA e, YTO OHA OTKA3LIBAETCH OTH TAK0I0-0-
npasa, ¥ nmpod. Bt ocobemHOCTH X1f MHOTMXD TaREXD IPABOPacHOPTA
HeRill, KOTophIA 114 opniadeckoll IBHCTBHTEABHOCTH MERIY YaCTHHIMHE
ZAnaMu (Bb 00JacTd 4acTHAr0 NpaBa) TpedYWTH N0TOBOpa, BB OTHO-
WeHIAX's MeEIY NpelcTaBATeIAMA TOCYIADCTBCHROA BIACTH W [10IBIACT-
HEIMHA J0CTATOYHO OJHOCTOPOHHATO pacHopskeHis npeicTapaTeeli BIacTH.
O6aomenie rpamiaEbh MOJATAME H PASHRIMA HMHKIMA 00A3AHHOCTANH BB
NO0IB3Y KA3HH, TOCYIapeTBa, O0IEEDB, 0cBOOOAICHIE OTH MIaTe&a Io-
JaTefl mam WHRIXB o6fA3aHHOCTed, cIoKeHie HeJOMMOKDH, MOMUIOBAHIE,
T. €. 06B000EIeHIe 0TH J0Ara mpeTepmbTs HakasaHie, M HPOY. M Hpoy, —
HPORCXOAATH NYTeMD OJHOCTOPOHHAXD PACHOPAREHIl KOMUETEH THHIXD
npejcrapaTeNell rocyIapeTBeHHOH BJACTH.

HesaBucuMo 0TH YKA3aHEHXD YaCTHHXD M CHEIiaTbHHXD
Henpasaeniil, rocnojCTBYIOMee Y4YeHie 0 BO3HMKHOBeHIHW, H3Mb-
HeHIE H NpeKpameHid NpaBOOTHOMEHI W 0 KPHIUICCKHXD Pak-
Taxb Hy#gaercA BB pedopMb Ooxbe o6waro M mpAHIUNIAIL-
HAr0 XapakTepa.

To 3mavemie BD mpaBb, KOTOpOE MO TOCHOJACTBYIOMIEMY YI6-
R0 BMBOTD opEIAYecKie (AKTH, 3T0 YueHie NPHOUCHBAETH
COOTBETCTBCHHEMD OOBEKTHBHHMD COONTIAMDB: SABAEHIAMD MpH-
poAN, EbiicTBiAME Ji0Jeil, XOrOBOpaM®B H T. J., KaKb TAKOBHMD.
Hoanexania 06LeKTHBANA COOHTIA BH3WBAKTH HAM O06YCIOBIH-
BaTh, M0 TOCHOLCTBYMMEeMY MHBHIO, pasHnda u3wbHeHId BB
06JacTH DPaBOOTHOMEHII, BO3HHKHOBEHIe, mpekpallenie, NEPexXolb
UpaBb OTh OJHEXD JHND Kb APYTHMB U T. J.

Ho o Takoi poam aTnxb (akToBh He MOMeTh OHTH phuH
¢b HayumO-mcAXoiormyeckoil Touku 3pBEIA yke mnoTOMYy, uTO
CaMA NPaBOOTHOWERiA, NpaBa, 0043aBAOCTH NpPEICTABAANTD IMO-
IIOHAJbENA (DaHTA3MH, OpOeKUiH, a He HBYTO 0GHEKTHBHO CY-
mecreyomee. Moxers O6wTh phyb IHmbL 0 TOMB, YTO mORAe-
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#aumje (akTH BH3WBAKTD COOTBBTCTBYIOMiA 3MonionalbHNA (paH-
Ta3MBl, NPOGKWIH, ABIANTCA NPHYAHOK HAA YeIOBieMD NPHOH-
cHEBaHig €O CTOPOHH Jljell ce0B man mpercraBIAeMHMB JpPY-
IIMB cymecTBaMb o6asammocreil u npasb. Ho coburia BEbm-
HATO Mipa, KakD TaKOBHA, M TaKoro 3(gexTa BH3HBATH HE MO-
ryrs. OBB MOKeTH BHSHBATHCA H BH3HBaeTCHA He MOLICGKAMMME
(paKTaMH, KaKbh TAKOBHMH, a COOTBBTCTBEHHHMH npejcTaBie-
HiAAMH, NDEJCTABICHIAMH NOLJGAANMXD CcOOMTIH, Kakb uero To
cosepmmBmarocd. Takp u caBiyers mommMaTh u onpexbaATh
NOJAeKAMYI0 NpHYMEAYI cBA3b. Keam Bb memxukb jamraro
cy0bekra nmberea accomjania o6maro mpejeTaBlIeHIA OPOTHBO-
DPAaBHAT0 NPHYHHEHIA JPYroMy YOWTKOBH Cb HpejcTaBiemieMb
Bo3mbmenia mnorepobBmeMy .YOWTKOBD H COOTBBTCTBEHHOH HM-
NepATHBHO-ATTPUOYTHBHOM 3MOLieH, TO BO3HUKHOBeHie B MCH-
Xukb 3Toro cy6nekra (Hamp., BeaBJCTBie coofmienia co CTOpOHH
KOro-1m60) KOHKpeTHaro mpejcTaBiemin (WM cymkieHis) o mpo-
THBOOPABEOMD NpHYHHeRid A €0 cTOPoEN B Takuxb-10 yOHT-
KOBb, Kakb O UYeMB-TO ]ealbHOMDb, BH3HBAETH, 1O OOUIEMY
3aKOHY accoujaniil, coOTBBTCTBEHAYI HMUOEPATHBHO-ATTPACYTHB-
HYI10 3Monjl0, npefcTapaenie 0 BoawbumeHin B y6uTkoBH—B00OGIIE
¢00TBBTCTBEHHOE IPABOBOE NEDEKUBAHIE Cb €ro MPOCKIiAMH, Cb
npoexnieii Ba B joara Bosmbmenia, ma A mpasa ma BO3MB-
menie eMY YOHTEOBB; H 3T0 OPOHCXOJHTH M0 06GMUMDB 3AKOHAMDB
yeqoBbueckoil NCHXMEH M CHEIIAJbHNMB 3aKOHAMB [IPABOBOI
OCHXHKH H Bb TOMB caydyab, ecid (akts nupnymmenia A yOwT-
KOBb €eTh TOJbKO MHHMHH (aKTh, ecin BB IBiCTBHTEABHOCTH
ero me Opao. Cb gpyrofi cTopoEH, ecmu (akTs mMBIB Mbero,
HO JNaHHWH CYOBEKTH HIM BOOOHE HHKTO 0 HEMB He 3HAETD,
T0 W HBTH M He MOKeTh OWTb NEPeREBAHIA COOTBBTCTBEHHHX'D
NPABOBHXH AKTOBD, CO3HAHif, NPHOHCHBARiA A mpaBa Ha BO3-
mbmenie youTkoB M T. A. To e Bens6bxuo orHOCHTCA KO BEhMB
APYrEMb ODHAHYECKMMD (PaKTaMb, BB ToMb qucad Kb joro-
Bopamb M mpod. Iloaromy, Hanp., BB 061acTH cakparbHaro mpasa
3HaYenie JOroBOPOBB Cb G0KECTBAME. OCHOBHWXD OTOBOPOBB,
onpexrbid0MUXD HAa COTHH H THCAYM JBTH OTHOMERIA 1AHEHXD
HapojOBh Kb HXDB G0KeCTBaMb, CTPOH HXD roCyAapcTBEHHOH U
HHOH KH3HM M T. X., H OTIBABHHXD YaCTHHXD J0r0BOPOBD,
XOTOBOPOBD OTABABHHXD JuIDB b O0mecTBamu 06D U3BBETHHXD
yeayraXb 3a H3BBCTHHA NPHHOMEHIA, H NPOY.—OTHIOLb HE 3a-
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BHCHTH OTDH TOT0, AbilcTBUTeNbHO JAu mOLAemAmMIA GokecTBA Mpu-
HEMAJH M NDUHAMAKOTH YYacTie BB NOLJISKAIUXD IOTOBOPAXD
B T. A Baksn n nwbiors pbmawmee 3zadeHic BH OpaBoBoi
WKH3BH He (AKTH 3aKJWOYeHIA NOTOBOPOBD, KAaKh TAKOBHE, 2
Bbpa BB cymecTBoBamie TakHXb (hakTOBD, Hamp., Bb TO, YTO
B3BBCTHHE pesyibTaTH Tajamid HAH HCMOJHEHie TOTO, 4TO Ke-
JateabHo OHJAO JOCTHTHYTH OTH GoikecTBA OyTeMDB 10r0BOpA,
03HAYa0TH, 4T0 O0XKECTBO BCTYOHIO BB JOroBOphL U HMBETH
IpaB0 Ha HCMOJHeHIe ero, WIH BB TO, YT0 G60:KeCTBO CTOJIBKO
TO COTEHS WIN THCAYD JBTH TOMY Ha3ailb Bel0 JUYHHE Mepe-
TOBOPH U 33KIMYLIO JOTOBOPD C€h NpeICTABHTENAMH HApoja, H
T. I. Y BauBEO OWJO O €O CTODOHB HCTOPHKA WIM TeOpe-
THKA DpaBa, He BbpAwmaro BD yuacrie 60:kecTBh BB 3aKA0YEHIN
JOTOBOPOB M HHEHXD KPHIHYECKHXD CIBIOKD, H3B-3a HTOrO
OTpHLATH MOATeXallee DPaB0, €ro CYyUlecTBOBaHie, pa3BuTie H
7. X. Toyno Takke HpHENHMNIAABHHMD HeZopasyMbriemd cabryers
IPU3HATH TOCHOACTBYIOLIEE YueHie O KOPHAMYECKAXD (PaKTaxXb H
BXD> 3HAYeHid BH ODPABOBOIl MKHM3HH, NMOCKOABKY OHO HMBeTh BB
BHAY DOXJeRamlis coOwTis BRBMEArO Mipa, BooGuie mOJie:Rauiie
(aKkTH, KaKh TakoBHe, a He KaKDb CylecTByloNlie BB Mpel-
CTaBJeHIH, W 3THMD (DAKTaMb NPHOMCHBAETH TAKD WJAH WHAYE
HOHAMaeMoe 1 omperbidemoe, BO BCAKOMD cAyyad He CymecTByw-
ee W HEeBO3MOKHOE, 3HAYEHIe BB IPABOBON IKH3HH.

W 3xbes, Kakd W BB JAPYIHXD 061acTAXD HAYKH O mpasd,
COBpeMeHHAA HaYUHad MHCIb H W3crBIoBaHie BpamaTed He Bb
Hapaexameii cdeph u goakEm ObTb AAA JocTikenia xbiicTBu-
TeAbHAT0 [O3HAHIA #ABACHII W BHMACHeHIA WXD NPHIHHHOH
CBA3H UepeBeleBH BB JpYIylo cdepy, Bb cdepy NCHXHUKH me-
PeRHBAMUXD NPaBOBHA sABieniA. JIbao wuaers 065 0fROMD
W3 HHTENIEKTYaJbHHXD 5JEMEHTOBS MPABOBHXD MepexHBaHii.

Coo6pa3so ¢b» 3THMD H €aMO MOHATIe HWPUAHYICCKUXD (Hak-
T0BD cabiyers H3WBEATE HAM 3aMBHUTD JAPYTHMB BB TOMD
cMHCAB, uTH NMOLH opEIHdecKHMH darramu crbryers pasymbTh
He BEBMHIA, 00BEKTUBAHSA, & MPEICTABAAMHA COOHTIA—COZED-
#aHid, OpeAMeTH HOJIeRAMUXD HpeJCTaBAeHii.

Bb ofractn npaBooTHOmeRii M BXDB amaiM3a (Cb CO3HA-
TeAbHO TpoekwionHofl Toyknm 3phmif) lopuxmyeckie (ARTH BB
YKa3aREOMD CMHCAS BHCTYNAWTD BB JBOAKOH dopwb m HrpanTs
ABOAKYI0 DOJb:
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1. Ouu MOTyTH NpeACTABIAATHCA, KAKh BO3MOKHHE Bb 6y-
AYMmENB, W UrpaTh poIb YCIOBIfl COOTBBTCTBERHHX'D NMPAaBOOTHO-
meniii, npasb, o6asamnocredl. Ilpm sroms mEOTTA mOTTEKAmee
npaBoco3nanie HMBeTd Takoll XapakTepb, YT0 0T MNOJIEKAMATO
npejcTaBageMaro co6uTis 3aBHCHTD €aMo ,, CYIECTBOBAHIe“, ,,BO3-
HHKHOBeHIE“ M T. J. MOJJKAMAro J0JKEHCTBOBAHIA, MpaBa M
mpoy. Mmorga ke om0 umberh Takod XapakTepb, 4TO YiKe Te-
nepb nmbered JIO0NKEHCTBOBaHie, NPaBO, HO BB KayecTBB yeIOB-
Haro jgoara, ycaopearo npasa. Hamp., ecim A obasaica B
OpejOoCTaBATE HOMEDD BB CBoeil rocrmanub BB caydab mpibaza
EMOEpaTopa, TO Yike 40 HCOOJAHGHIA 3TOr0 YCAOBiA CO3HAETEA
CyllecTBOBaHIe 06A3aTeIbCTBA-NPABA BB KayecTBB YCI0BHATO
(Me®k1y TpOYAMB, OJHO H3B J0KA3aTeAbCTBD NMPOEKLIONHATO Xa-
pakTepa, OTCYTCTBiA OOBEKTHBHATO CYUIECTBOBAHif, MNPABOOTHO-
meniil, ofg3anuHOCTedl, MpaBb; peaibHHE NDEIMETH U ABAEHIA
HEe MOTrYTh OHTb YCJIOBHHMH).

2. OHM MOIYTH MPeiCTABAATHCA, Kakb PeatbHO OHBIIE HIA
cyliie, M CIyAUTH NCHXOAOTHIOCKH HCXOTHNMH Ga3mcamu Jis
OpANHCHBAHIA, YTBEDKAGHIA M T. 1. ob6a3amHocTell W mpaBb
(cp. Bume etp. 17). B kauectBh TakoBHXB HXD MOKHO HA-
3BaTh (aKTHYECKHMH OCHOBAHIAMH MOJICKAMHAXD NPABOOTHOMIE-
Hili, o6asamnocrefi, mpaeb. IlpexcraBideMoe pearbHNMD MpH-
yuBenie YOWTKA ABAfAeTCA (AKTHYECKHMb OCHOBAHIEMB MDHTA3A-
HiA Ha BO3MbBmemie yOHTKOBH H T. 1.

Bp obiacts no3uTHBHArO mpaBa INpOEKNiA ofA3amHOCTel H
mpaBb uMbers eme NaapEBHmMii mexogHHE 6azuch, AaibEBH-
mee OCHOBaHIe: HODMATHBHBS (DAKTH, IMpeJCTABAAEMOE 3AKOHO-
JATeAbHOE DAcnopsiKeHie, mpaBoBoil o0wgall M T. K. Ero Moxmo
HA3BaTh ,,MIO3UTHBHNMDB OCHOBAHIEMB“ MOXLIEKAMAXD, MO3HTHB-
HHXD, 0043aEHOCTefi, 0OpaBb, NpPaBOOTHOmeHIA (cp. BHe,
erp. 339 u ca.). Hanp., ma ocmOBaHIM Takoro-to 3akoma (mo.
3HTHBHOE OCHOBaHie) A BB BHIY COBEDHeHIA HMB TAKOr0-TO
Abania (paKTmyeckoe ocHOBamie) 00s3a@B M0 OTHOmeHi0 Kb B
Kb TOMy-TO, H T. A.

HBTyRTABANSA UPABOOTHOIIEHIA, MpaBa, O00A3AHHOCTH CYTb
IpaBOOTHOWERIA, CYNECTBYIOMIA (IPHANACHBAGMHA) HE3ABHCHAMO
OTh KakaXb OW TO HM ONI0 HODMATHBEWXD (aKTOBB, NO3H-
THBHHXD OCHOBAHIil.
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Houarie u ydYemie 0 ROPMATHBHNXD (AKTAXB H MO3UTHB-
HHXD 0CHOBARIAX'D NPaBOOTHOMERIH, 06A3aHROCTell, IPaBD BB yeTa-
HOBAGHHOMB CMHCXE 49yHIO0 COBpeMEHHOMY YY€HI 0 NpaBooT-
HOMeHiAXD W npaBaxb. Ho coorBbTcTBenHO® fABIERHie MPaBOBOI
NCHXHKH OTPaikaeTcd BB COBDeMEHHOA IOpHCHPYIEHIIH BB TOM
dopub, uTo BB Hell Ha pafy cb ODHIMYECKHMH (DAKTAMU BDB
KayecTB (pakTopa, cosgammaro npasa, HIrpaeTh poib ,,00BeK-
THBABH OPaBONOPAZOKS“, ,HODMH O00BEKTHBHATO NpaBa“, ,3a-
KoHB B T. J. M 370, Kakh BHAHO M3D NpEIHAYMAr0, Mpex-
cTaBiAeTs Hejlopasymbmie. J[bficrBATeNbHO® OTHOMEHie MeKAY
3AKOHAMH H T. J. H [pPaBOOTHOMEHIAMH, npaBaMu H 0043aH-
HOCTAMH COCTOHTH BB TOMB, UTO NpEJCTABICHIA MOJIEKANXD
HOPMATHBHHXD (PAKTOBD BHI3HBAKTH COOTBBTCTBEHAHNA NPABOBHA
mepekuBania ¢b HXD NPOEKUiAMA, IPHIACHBAHIEMD OpaBh H T. A.

Ilpn ToM® rocmoferByomee MEBHIe HCXOAHTH H3B TOrO
npeAnoJo&KeHif, 4T0 JAd , BO3HUKHOBEHIA“ BCAKAr0 mpaBsa Tpe-
6yeTca HAIHYHOCTH Kakd COOTBETCTBEHHATO IMOCTAHOBJEHIA 3AKOHA
Wi 00HYAAT0 MNpaBa, Takh H COOTBBTCTBEHHAr0 HOPHIHYECKArO
¢akra. IIpaBa aBAfwTcA npoxykTaMu B3auMOLBICTBIA HTHX'D
ABYXD (aKkTOpoBh M 663b HAIMYHOCTH OJHOTO H3b HHXD HE
MoryTh cymecrBoBath. Ilockoabky gbio Kacaercsa mocTaEOBIeHiil
3aKO0HA M T. J., TO ODeJNOJ0KeHie HeOGXOAMMOCTH 3TOT0 YCIOBIA
JA8 BAaJMYHOCTH DPaBh CBA3AHO CBb MO3HTHBHLIMB XapakTe-
poMD TOTO NpaBd, €b KOTOPHMD MMberTd XBA0 H KOTOpoe efuH-
CTBEHHO CUHTAETH NOPABOMB COBDeMeHHad lopuenpyrenuia. Yro
®e KacaeTcd  NpefmoaoxeHiaA HEOOXOZHMOCTH IOPHAMYECKHXD
(aKToBD JJA BCAKAr0 DpPaBa BD CYOBEKTHBHOMB CMHCTE, TO
ero cabiyerh OpH3EaTh OMHGOYHHMD M ¢ TOYKH 3pBHIA TOro
npaBsa, ¢b KOTOpHMDB HMBern JBiao coBpememHoe mnpaBosbibhic.
Jlaa cymeersoBaHiA TakMXb, HaOmp., OpaBb, Kakb MOpaBa Ha
10, 9700H HACh He MOJBeprald HCTA3AHIAMB, pacnario Ha
Kpecth W T. m., BoBce He Tpelyerca oco6aro (aKTHIeCKAro
OCHOBAHIA, 0c06aro ,MOPOXIAOMATO“ Takoe UPaBO p. dakTa.
Bume (ctp. 333 ¥ c¢1.) Mo yObjwinch BB CYIECTBOBAHIH,
Hapdly Cb YCJIOBHRIMH, THNOTETHYECKHMH, 6e3YCIOBHHXB, KaTe-
rOpHYECKHXD HOPMB IpaBa, BB ToMB gHexrb oduniaabeo-mo-
3UTHBHATO MpaBa. JTOMY co0TBETETByeTh CywecTBoBamie (upH-
OHCHBaHie) NpaBb, He OPEIUNOAATAIOMAXD HAIHIHOCTH KAKHXTD
aun6o 10p. ¢arToBE.
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Bt coBpemMenHOii HayKB 0 BpaBCTBEHHOCTH He CYMECTBYETDH
yuenig, cooTpbreTBylomaro yuemilo mpaBopbabmia o wp. Qak-
Taxb. Yike OpH onperbieHin DPAPOJN HDPABCTBEHHOCTH, BHIME
etp. 75 M c1., 6HA0 YKA3aHO, YTO BB COCTABH HPABCTBEHHHX'D
nepexuBanifi BXOZATH mpefcTaBieHid (HAKTAYECKAXD 06CTOMA-
TeAbCTBD, COOTBBTCTBYIONiA mNpercTaBAeHIAMD 0P. (AKTOBL BB
o6xactH npasoBoil memxmku. Coo6pa3Eo ¢b TUMB Ohal ofpa-
30BaHH MOHATIA M TEPMUHH MODAJAbHO DEJEBARTHHXD HIH MO-
PaibHHXD (PAKTOBD M HXD HpejcTaBAeHid. 3xben ocraerca 10-
6aBUTb, 9T0 OTHOMEHie NOJAeKAMUXD NpELCTABACRIH Kb CO3HAHII
AONKEHCTBOBARIA M NpOEKIiH HDABCTBeHHHXD o0A3amHocTefi Ta-
KOBO :e, KaKb OTHOUIEHIe NpeACTaBIeHId WPHIHICCKAXD (HaKTOBD
Kb MPaBOCO3RAHII M NPOEKIIN NPABOBHXD 0043aHEOCTEH W MPaBD,
H Boo6me W3M0KEHHOC BHIIE O IOPHIAYECKAXD (AKTAXD OTHO-
CHTCA €b MOLAeKAMMMH W3MBHEHIAMY, BHTEKAOIEMH H3D YHCTO
HMIEDATHBHOA TPUPOJN HPABCTBEHHOCTH, Kb MODAibHHMDB (haK-
TaMmb. PaBEEMD 06pasoMb, BD 06JacTH NO3UTHBHOH HDPABCTBOH-
HOCTH, Ha DPAAY €b MOPAJbHO-DEICBARTHHMH (DAKTaMM, KaKb
(paKTHYECKHMH OCHOBAHIAMH HDaBCTBEHBAro Joara umbioTca HpaB-
CTBeHHO HODMATHBHHE (aKTH, Hanp., uspedyenia Kpamrenida, Kaw®
MO3HTHBHBA OCHOBAHIA 00A3aHHOCTE.

S 34.
Teopin 3/eMeHTOBD NPaBOBLIXb> M HPABCTBEHHLIXD ABAEHIN.

Bp cocrans yuenili cospemensaro npaBoBbxbHia o npasb
Bb O0GBEKTHBEOMB M BB CYOBEKTHBEOMD CMHCAB H HXD 3Je-
MEHTaXD BXOJATH, KpoMb pas3cMOTPBHHHXD BHUIE HOXOMEHIH H
CNOPOBD OTHOCHTEALHO NPHPOAN OOLAEKAIMXD 9JIEMEHTOBD H HXD
OTHOMeRIA JAPYyrs KB JPYry, eme pasHusd YYeHIA H CNOPHKE
BOOPOCH OTHOCHTEABHO BO3MOKHOCTH CYNIGCTBOBAHIA OIHWXD 3J6-
MeHTOBH UpaBa 0e3b JPYrEX’h M 0 NpPeIMeCTBOBAHIH OJHAXD
31eMEHTOBS JIPYrEMB ').

!) Kpout Toro, Teopermkm npaBa BO MHOTEXD O00JacTAX® IpEybniA-
BAalOTh Kb HBIOKEHIH TeopeTHyeckHX’d HoXokeHift o mparh BooOme m ero
9AEMEHTAXD HBIOEEHIe NPAKTHYECKHX'h HAYarb, cOJEPmaHia NpermmcaHiik
COBPEMEHHAr0 IpaBa, He pasamyas Toro m Apyroro. CoBpemennas Teopin
npasa BooOme eTpajaeTd cMbiueHiews TeopeTmueckolff Toukm SpbHiA b
NpPaKTHYECEA-JOTMATHYECKOI U NpejcTaBiAeTh cwbch Teopim mpasa &b AOT-
warnkow0. Hacrosmee counmHenie eTpeMHTCA NPOBECTH COOTBBTCTBEHHYIO
rPaHENY E OYHCTATE TEODil npaBa OTH IpPaKTHUECKH-IOrMaTHieckod mpm-
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Taxs, BD coBpeMcHHOMD npaBopbrbmim nmberes M Mrpaers
0c00¢BEO0 GOJBIYI0 POIb BB HAYKS TOCyZapCTBEAHArO NPaBa YYeHio
0 CymecTBoBaHiH O(BEKTHBHAr0 mnpaBa G(e3b CyOBLEKTHBEAro, 0
HOPMaxXb mpaBa, He ,MOPOKIAOMAXD“ HHAKAKHXD CYOBEKTHB-
HHXD 1papb, He HAZBAAIOMUXD HHKOrO HHKAKHMH OPABAMA.
Cp Jpyro#ft cTopoHN, TOBODHTCA O 3aKOBOJATEAbHHXD AKTAXD,
pacnopsieniaxs> u T. 0., YCTAHOBIAWMHXB HEMOCPEJCTBCHHO
cy0beKTHBENA npaBa (Hanp. JHYHHA NpHBHAEriH) 6e3b HOPMB
npasa. Yacro BHCkaswBaeTcd MEBHie, UTO Bh MCTODIM DPasBuTie
CyObeKTHBRATO mpaBa NpelmecTBYeTh PA3BHTIIO HOPMB MpPaBa,
c000pa3H0 NpelmecTBOBAHII YACTHATO Il KOHKDETHAr0 OGMIEMY
abcTparraoMy. Bb o6aacTH y9YeHis o npaBoOTHOWeEHIAX® BeTph-
YaKTeA MOJ0AGHIA 0 CYNLECTBOBAHIM OpaBOOTHOMEHi Ge3s oba-
3aHHOCTEll 1 mpaBb, O CYLIECTBOBAHIN MPaBOBHXB 00A3aHHOCTEI
6e3b mpaBs n mpapb 0e3b NPaBOBHXD o6A3amEoCTell H uMbercs
CHODEHil BONPOC® O TOMB, YTO YeMY MNpeLMmecTBYeTh: O00A3aH-
HOCTH NpaBaMb HAM NpaBa ofA3ammocTAMB. (0B ydeHm 0 Cy-
MECTBOBARIN NMpaBb U 06A3aBHOCTell 6e3b CYOBEKTOBD yike Owia
pbup Bume. WMmberca m yyemie o mpaBaxb G6e3b 06DBEKTOBS.
BorbmmaerBo aTxb M T. 1. yYeRifi H CHOPHHXD BONPOCOBD
CcOBpeMeHHAro mnpaBopbrbmEiA OnaM ocTaBiemn BHe 0e3b pas-
cMotpbria. Beb omm mokoaTcda HAa Helopa3yMBHIAXH OTHOCHTEIBHO
OPHPOIH OpaBa M €ro 3JIEMEHTOBD H HAJIEKAIAT0 MeTola H3yge-
Hif U OTHCKHBAHIA MOLIGKAMUXD 3AEMEHTORH, H YCTPAHAWTCH
camp co6ow B cayyal ycrpameHia STHXD HeLOCTATKOBB, KaKD
NCHXOI0THYECKAXD NPHIUAD, HXD BHINBAOMUXD W MOLIEPRKI-
Bawomuxb. HopMu npaBa 1 0043aHHOCTH H NpaBa He cYTh Kakif-
TO CAMOCTOATEIBHHA H OTXBIbHBIA ABIeHis, MOTYHiA CYIIECTBO-
BaTh ADYTD 0edh ApYra, MPeIUCCTBOBATS APYIb ADYTY BB HCTOpiH
H Boobme HMBTH CaMOCTOATEJbHOE CYMECTBOBAHie. IT0 OLHOBPE-
MeHHHA OTpaXeHid, NpPOeKNiH, peaibHNXD MpPABOBHXD Hepe-
#KHBaHIA, HMONIOBANbHO - HHTELIEKTYaIbHHXD MPONECCOBD, TOI0
TPeThAr0, KOTOPAaro COBPEMeHHAA HAyKa MNpaBa He 3HAETD H He
¥3y9aeTh, W 3Aamie KOTOParo TOABKO H MOXKeTh JaTh BAyYHO-
pealbBOe 3HaHie npaBa Bo0GIe H €ro 3IeMEHTORD. PaBHNMB
00pa3oMb fABRHA HeIopa3yMbRid LPeJCTABIANTD €b TOYKH 3pBHIA

wheH 0esh H3IOEeHiA Bb OTABIBHLIXNDG CIYIAAXD cOfeD:KaHis NpEMbUIHBae-
MBIXD COBPEMEHHBLIMH TEOPETHRAMH YYHKABIXE 2JE€MEHTOBb H 0e3b cooTBBT-
CTBEHHONH HOAEMUKH.
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NCHXOJOTHYECKOH Teopin npaBa ydYeHis 0 NPABOOTHOMEHIAXD (e3b
o6g3anmOCTEll W MPaBD, 0 NPABOBHXB 00A3aHHOCTAXD (e3h OPABB
W T. I. H COODH O DpeJmecTBOBAHIM HXB JPYyrb Apyry. Hema-
XO0XJeHle Bb DPA3HHXD CIy4afAXD NPABOBHXD HOPMB HIA 004-
3amHOCTEH COOTBBTCTBEHHHXD NPaBb, Takb #e Kakh H Heyjada
NOHCKOBD 3a cyObekTaMn A1 HBKOTODHXD OPaBh H 0043aH-
HocTell €BA3AHH Cb OTCYTCTBieMB MCHXOIOTHUECKAr0 MOHHMARIA
N NCHXO0JOTAYECKAro MeTola W3CHBIOBARIA MOLIEKAMAXD ABJEHIH,
Ilonokenie 0 cymecrBoBamid npaBb 0e3b 00BEKTOBD, TOKe Cb
TOYRH 3pBHIA Npeasaymaro H3I0HeHis HBYTO HEMHCIHMOe, CBA-
3aHO0 Cb HEYAAYHOI0 I[IOCTAHOBKOK COBPEMEHHAr0 yyenmia 00b
ofbexTaxb. Mek1y npounMb, ¢b TOUKH 3pBHIA yuemid, 0TOKIe-
CTBIAIOMAr0 OGBEKTH HPAaBD €b MPEIMETAMH M ABJIeHIAMH BHBII-
HATO MIPa, BemAMH, JIOIBMH W T. J., MHO:KECTBO HPaBB JOJKHH,
KOHEYHO, OKa3aThes 0e3BbO0LEKTHHMH; HO NDH3HAHIE HIEMEHTAMH
npaBa YYACTKOBD 3€MIH H T. I. OPEJICTaBIASTH NPHHOUIIAILRYIO
Hecoo0pasHocTh.

Bmbero Takux® u T. 0. yYeRii H CHODHHXD BOIPOCOBD, &
PaBHO M CIOKHHXD W 3aMHCIOBATHXD NpolieMb o caMoil mpu-
poxh pasENXB HAEMEHTOBD NpaBa, HOJYYANIMUXD ¢b TOUKA 3pBHid
NCHXO0JIOTHYECKON Teopid HpaBa Jerkoe W mpoctoe pasphmenie,
TJ1aBHO® Cojlepikanie yuemia 00D DIeMeRTaxD OpaBa JOMKEN Bb
Gynymems (¢b AaapabilmaMs pasBuTIeMD NCAXOJIOTHIECKAT0 H3YYe-
HiA 1NpaBa H 0CcBOGOKJEHIEMD TeOpiH OTH Heo(XOZMMOCTH CYH-
TaTheA € TeNepelHEMA YYeHIAMH, H31araTh HXD, ONDOBEPraTh
H T. X.) COCTAaBAATh H3cABIOBARIA HHOTO POja HPOGIEMB.

IIpexae Bcero, yuyemie 00B 9aeMeHTAaXD IPaBOBHXD ABICHIi
JOXEKHO OHTH NpeBDAMEEO H3B YUYeRiA 0 HOPMAXD MOpaBa H
NPABOOTHOMEHIAXD, OMHUG0YHO NPHHUMAEMHXD TeNeph 3a peas-
HHE 5JEMEHTH pPeaJbHHXD NPABOBHXB fABIeHI, BB yuenie 00D
9MOI0BAJBENXD H HHTeNIGKTYAIBHHIXD 9IOMEATAXD MPABOBHXD
NePeKHBARI: 0 NPABOBHXD MOTOPHHXD BO3CYRICHIAXD H Ope]-
CTABIGHIAXD. O CYOBEKTHHXD MNpPeLCTABICHIAXD, O0C6HEKTHHXD
NpeJCTaBIeHIAXD H HXD HAEMENTAXD, NPEJCTABIGHIAXD MOZIe-
Kamuxs AbACTBil, xocTaBRemiii, m MOAydeRift M WXDB MOZATb-
HOcTell: BpemenH, MbBera, XeCTHHATADOBD H T. J., 0 HpeicTaBIe-
HIAXD pPeIeBAHTHHXD (PAKTORD M HODMATHBEHXD (akToh. UT0
#e KacaeTci HODMB MpaBa W IPABOOTHOMEHIH, TO yYeHie 0 HHXD
JONKEO COCTABAATH 0COOHH oTXBAD Teopim mpaBa BB KauecTBh

Teopis mpasa ® rocyg., 7. IL 10
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yUeHii 0 DpaBOBHXB (paHTazMaxb, npoekniaxs. Mwba BB pac-
NOPAKEHIH MpPEIBAPUTENbEO Pa3paG0TaHHOe y4eHie 0 pealbHHXD
21EMEHTAX'h NPaBOBHXH MNepexHBamili, He TPYLHO 3aThMB BB
YUeHIH O TDABOBHXD NPOEKNiAXD, 0 HOPDMAXbh H NPABOOTHOMIE-
HIIXB, YKa3aTh pOAb, KOTOpPY 3xBch HrpaiTh HOXIeKALIS
POAJbHEE HAEMEHTH NPABOBHXD MepeXHBARIA: NPaBOBHA HMOLIH,
coo6pa3mo c¢poefi HMmepaTmBRO-aTTpHOyTHBHOH mnpHpoxd, oTpa-
®aoTead BB Opoeknionnol cpeps BB Tolt opmb, uro 37beh
OpelcTaBAAeTCA CyMecTBOBaHie, Cb OJHOH CTOPOHH, BHCIIHXD
pacropsAkenii, CBA3LBAINAXD, 00A3KBAKNNUXD OXHEXD, ABTO-
pUTeTHO HAXBIAWIEXD JPYruxb (WMIOPATHBHO-ATTPHGYTHBHHXH
HODMD), Cb JPYIoll CTOPOHH, COOTBBTCTBEHHHXD COCTOAHIA CBA-
3AHBOCTH, 00A3aHHOCTH OLHMXD, HALBIOHHOCTH, YOPABOMOYEHHOCTH
ADYTHXD, J0Ara OLHOA CTOPOHH, 3akpbnaeEHAro 3a Apyrow, Kakb
ed akTWBa (NPaBOOTHOMeHIA); 4TO KacaercA CYOBEKTAHXD MpeJ-
CTaBIEHIH, TO POAb AX'> BB 00JACTH MPOGKMill COCTOHTH BB TOMB,
gr0 3xkch HXD comepxaHid, MOAAEKAINiA OpeXCTABIACMHA CY-
mecrBa, (GATYpAPYOTH: B HODMAXDb, KaKD ajfpecaTH NPaBOBHXB
WMOepaTHBOBD H aTTPHOYTHBOBD, BH NPABOOTHOMEHIAXB, KAKD
o643anBNe, CYOBOKTH o0A3aHHOCTed, W HajbaeHHENe, CY(BOKTH
OpaBb; TOYHO TakKe OOBERTHHSA HDeJLCTABIEHIA OTPAKAWTCA BB
npoekiiornoii ceps BB Tolt opmb, uTo cooTBBTCTBERHNA MpeX-
CTABIAGMHA JOCTABJGHIA H NOAyYeHiA €b HXD MOJAJIHHOCTAMH
Bb HOPMAXh ABIANTCA OpPeIMETAMH MONIOKAMUXD BHCMHXD Tpe-
6oBaniil M Haxbierid, Bb NPABOOTHOMEHIAXD 0GHEKTAMH HOJAEHKA-
muxs o043anmocTeli m mpasb, W T. X. Mekay BOpMaMH ¥ mpaso-
OTHOMERIAMA N MDEJCTABIAEMHMH HIeMeHTAMA TEXD W JPyTdXb
Emberea moamoe cooTBBTCTBie, MOJAHNH HApalieIA3MB, H COOT-
BBTCTBEHHHE JBa NApaLIeIbENXD PAJA ABAAINTCA NPOCKIORHNMD
OTpa:KeHieMD TPOTBATO DALA, PALA PeatbHHXD DAEMEHTOBD Pealb-
HHXD [DAaBOBHXB MepekuBamiii, cooTBETCTBOBHNXD dMomiil H
IpexCcTaBIeHIf,

Me#ny nmpounm®, Kakb BHIHO H3D OPEJINAYIIAr0 M3I0XKeHis,
COBpeMeHHAA Hayka O mpapB, He 3Had W HO H3y4adA PealbHHXD
NpaBOBHXD fABAGHIA M BXh SMONIOHAJIbHO-HATELNEKTYAIbHATO CO-
CTaBa M NPHHAMAA 33 pealbHOE HDOPKIIOEANE (HAHTA3MH H HXB
5AeMeHTH, BMBerd ¢b TEBMD Tak® KOHCTPYHpYeTh STH (aHTAIMH:
HODMH H [paBOOTHOMEHIA H HMXD SAEMEHTH, 9T0O MeW]y NPH-
pOJOW H DICMEHTAMH HOpPMB, C€b OfgHOH CTOpPOHH, OPHPOLOW H
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DAeMEHTAMH NDaBOOTHOMEHIH, ¢b JAPYroii CTOPOHH, He MOAyJaeTcA
TOr0 Napaliexnsma, Toro coorBbrerBia, koropoe 3xbep mbete
¢b TOYKH 3pBHIA mCHXOXOrMUecKOM Teopi HpaBa; BD COOTBBT-
CTBeHHHXD JIBYXh YYeRiAXb: 1) 0 HOPMAXD H HXD HIEMEHTAXH
¥ 2) 0 NpaBOOTHOMEHIAXh H HXD HIeMeHTaXb pbub HIETH 0
PasaHYHOMD H JPYI'B APYIYy He COOTBBTCTBYOMEMB; TIAABHHMA
DPHYHHAMH BTOTO JHCCOHAHCA ABAAKNTCA HENPABHAbHOE NOHMMaHie
HODMB, Kakb BexbHiff, HepasBHTOCTh YueHiA 00D HIEMOHTAXD
HOpMD (oTcyTeTBie 31Beh pasamuemid BB JHCNO3ALIAXD PA3ENXD
9JEMEHTOBB: aJpecarTopb, 06BEKTORD M T. I.) H OTCYTCTBie HAJ-
Jexamaro yuemia o6 o6bekraxb o6A3amHoctedi W mpaBb. Bb
eayyad yerpamenia STHXD M JIPYrHXD HEZOCTATKOBB, YUeHid 00
»O0DeKTHBEOMD mpaBh“ (HODMAXB) H €ro HJIEMEHTAXD U Y9eHiA
0 ,,Cy6heKTHBHOMD mpaBh“ (IpPaBOOTHOMEHIAX) H ero dAeMeH-
TaxXb 0Ka3aluch O HACTOABKO COOTBBTCTBYOMUMH JIDPYI'b APYrY,
napalielsHNMH 10 COAepkamHio, 9T0 ABao cBofmiIoCh Ob, BB
caydad coxpamenif moLiexaniuxb ABYXD Y9eHil BB Temepemmed
HOCTaHOBKS (X0TA W ¢b HCOPABICHHHMD COJEPKAHIEMB) Bb 3HA-
YHTeIbHONl CTeNeHH Kb NOBTODEHI JBAXIH OJHOTO H TOTO Ke.
Cosnamie ke W }0GaBleHie peatbHO-NCHXOJIOTHYECKAr0 YUeHid O
IPABOBHXb fABAEHIAXD M HXTE HMOLiOHAIBHHXD M MHTENIEKTYaJTb-
HHX'D 3J6MEHTaX> MOBeAO0 OH, €CAH He UPOH3BECTH YKa3aHHOH
BHIIe pedOpDMH CHCTEMH HAYKH, Kb HOBTODEHLO TDUKIH OJHOTO
H TOTO iKe.

3arbub, cozepKamie MOJJeKAmAro, peaibHo - MCHXOJOTAYE-
cKaro, yuemi 00 51eMeHTAXDh NPABOBHXD ABJEHI HOJKHO OHTH
pacmupero M o6orameno co3faBieMb H 06CTOATOAbHNMD DA3BH-
TieMD Teopili HmOJAEKAMMXD HIEMEHTOBh Bb CMHCIB H3ydemid
3aKO0HOBD, TeHICHIiA, XBACTBYWIMEXD BB NOLAOKAMAXD 06aa-
CTAXD ABJEHIA W 00BACHAWNMHUXD, OcBBmAMBXD wocrBAmia.
Taks, sanp., yyenie 065 00beKTHHX'S IPeICTABICHIAXD BO JOMKHO
OrpaHHYHBATLCA YCTAHOBJEHIEMD HOLIEKAMUXD KaTeropid mpes-
cTapAenifi. TpeXD BHJOBB JOCTaBAeHIH-mOAyYemidi, MOJAJLEHXD
npejcTaBienid, Bpemend, MBera ® T. J.; 0OHO JONKHO eme 3a-
EA0YaTh BB ce(B, mexopAmia u3b cmenudmIeckoft, aTTpHly-
THBHOA NPHpOJH 1pPaBa H CBA3AEAKXD Cb HEKW OOMEXD Xapak-
TePHHXD CBOHCTBD H TeBJeHOiH mpaBa, YUeHiA 0 XAPAKTEPHHXD
0c00EHHOCTAXD HONACKANHUXD, TMABEHNXD H JONONHHTENbHHXD,
00BeKTHHXD NpeJCTaBleHil, 00D OTAHUIAXD MeXKIY HHMH H CO-

10%*
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OTBBTCTREHBBMH DPEeJCTaBICHIAMH BB 00JaCTH HPABCTBCHHOCTH,
0 COOTBBTCTBEHAHX'D TEHJIERIIAXD HCTOPHYECKATO PAsBATIA H T. X.
Hanp., nesasucuMo 0TH 0€0GHHOCTH TNPABOBHXD O00BEKTHHXD
npefcTaBienifi, BemOCPeJCTBeRHO CBA3ARHON b aTTPHOYTHBHOH
npupofoit mpasa u cocrosmel BL TOMB, YTO OHH HMBOTH NapHHi
XapaKTep’h, BH OTJINUIC OTH HPABCTBEHHHXD OOHEKTHHXD Mpel-
cTaBleniil, 315¢h MOKEO YCTAHOBHTL DPALD JAPYIHXD XapakTep-
HHXD o0cofenHocTell W TeRJeHIiM, UYHIHXD HPABCTBOHHOCTH. YiKe
T0 00€T0ATEIEETBO, YTO BB Npab Tpebyemoe OTH 0BOTO Tpe-
6yetca BempewbEHO a8 J0CTaBAeHis ADPYLOMY, JOJEHO T. CK.
JofiTH X0 Apyroro, Me#Ay TEMB Kakb BB 00JacTH HPABCTBEH-
HOCTH Tpe6yeMoe oTh cyOBekTa Tpelyercd Kakh TakoBoe, a HE
KaKb 3akpbnieEnoe 3a JPYTHMD H JOAKERCTBYOIee eMy OHTH
J0CTaBAEHELIND, — JO0JKHO BECTH Kb TakoMy Ge3c03HaTelbHO-
VJAYHOMY COIiaJbHO-NCHXAYECKOMY NpHCHOCO0AeRil0, 4TO BB 00-
meMd Bb npasb Joakenb OHTh nHOE MmOAGOP: 00BEKTOBD 00d-
3aHBOCTel (NHas TeHISHNiA MOXG0pa), Hexen Bh HPABCTBOHHOCTH;
yro BB mpapb XoakBo umbTh Mbero HeKIlOuemie TOro, 4TO He-
TOTHO HWAHM MaJX0 TOLHO IJA JOCTABJIeHiA JDYTHMB HIHM 4T0 HE
JOXOINTD [0 ADYyroil cTopoBH (B 5Ta TeHJEHNiA, Ba DALY Cb
Apyrump, pbilcrByers BB mOAB3Y MOL00pa TIABHBIMD 00DasoMB
BEBIIAAXD NOCTYUKOBD BB OpaBb, Kakh 06BeKkTOBD 06A3amHO-
crefi), m 7. 1. M 310 oco6as BaKHAS M HHTEpeCHAA TeMa JIA
HayusmXB wscrbrobamiii. Sarbws, ofmas ymupnkaniomHas TeH-
JemNid Npapa, CBASAHHAA €b e HMICPATHBHO-ATTPHOYTHBHOI B
KOH(JIUKTHOI HPHPOJOI0, NONAKHA HNPOABIATBCA BB 06IacTH olpa-
30BaBiA W mozGopa O0BEKTEHXD HpelcTaBiemiii BB Qopub TeH-
JeBlin Toumodl onmpexbaemnocrn. OTcloga Jerko npeBHALTH a
priori ® OTKpHTbH (pakTHdYeckH Goratoe pasmurie BB mpash 10-
NOJHATEAbENXD, MOJANBEHXD NpercTaBaeniii, Togrbe omperh-
JAOWEXD, (QHEECHDYOIAXD BB YaCTHOCTAXD TO, 4T0 Tpelyeres
0Th 0043aREATO, H OTHOCHTEABHO CKYXHOE DA3BHTIe W Maloe
8Havenie STHXD NpejcTaBAeniii BH HpaBcTBeHHOCTH. (B TOM HKe
TOYKH 3pBHIA Jerko IeIyKTHBHO mperBuxBth, 4T0, Ha pALY CH
00HABENMD DA3BHTIEMD, MOJAJBHHA TpeACTaBleHif BB mpank
JONKEN DPOABIATH TeHJEHN OHTh BB OTLBILHOCTH TOYHO Ompe-
IBACHEEMH, 00 BO3MOKHOCTH Jaxe MaTeMaTHyeckHm Touo. Bs
PasEHXb KaTeropiaxds MOAaibHHXb NpeHCTaBAeHifi, mamp., mpei-
CTABACBIAXD BPeMeRH, BeMEHXD NpeicTABICHIAXD, HTA TOHJIEHI|T



Ty A

JOMKHA NPOABIATHCA BB COOTBBTCTBORHO pPAa3INUHHXD (OPMAXD,
M 9TO MOJJIEKHTD COGLIAIBHOMY H3YYemilo; NOZAeKamid H3cAB-
JOBaHIA M HXD De3YIbTATH, HAmp., OGBACHeHie €b 9TOH TOYKM
3pbulA cB0e0GDasHHX® MNpaBHIb mpaBa 06b ompexbienin Bpe-
MEHH, 0 TOMD, Cb KaKOrO JHA M KaKD CYHTAIOTCA CPOKH M T. M.,
npoauBaiy On nbAHNN cBBTH BB €BOAXD 06AACTAXD H CHOCOG-
cTBOBAIM OW co3HAaTelbHOMY OTHOmeHI® Kb mpaBy. CooGpasmo
o0co0erno 60JbmOfl OMACHOCTH BCAKOH HeomperbIGHHOCTH HA HU3-
MEXDb CTYUEHAXD KYJABTYPH H YMEHBIIEHLO ONACHOCTH H 310CT-
HOCTH [O0JI0KAMUXD KOHQAHKTOBD mo MBPB nupmimsamim xa-
paxTepa dexoBBka, MOKHO JOIYKTHBHO YCTAHOBHTH H mpocabiurs
Ha (akTaxb, 970 BB 00JacTH YCTAHOBIGHHHWXB H3CTBIOBAHIAMH
NpeIuIymaro THOA TOHIEAMNiHl CymeCTBYOTH HCTOPHILCKIS 3AKOHH
u3wbaenia rhiicTBiA ITHXD TeHJeHIiH BB cMmexh ocrabienia
ero pbskocTH; 370 OmATH BB 006JACTH PA3HBIXD MOJAILHOCTEHl
npoaBiderca BB pasanyHoil opmb m Tpelyers cOOTBBTCTBEHABND
CleliaIbERXD HCTODHKO - TEOPeTHUSCKHXs H3cTBfoBamiil # T. .
Bp ofracti mpepcrasieHiii pereBaHTANX® (aKTOB, HAa DALY
¢b TOK XAPAKTeDHOW 0COOGHHOCTHI) MpPaBA, HOMNOCPEICTBEHHO
CBA3AHHON C€b €r0 HMIeDPATHBHO-ATTPHOYTHBHOW OPHDOZOW, YTO
31beh BB KagecTBB peleBaHTHNXD (PAKTOBD HMBIOTCA H HIPAOTDH
OTPOMHYI0 POJb JOTOBOPH W HHH® AKTH pacmOpAHenid 00A3aH-
HOCTAMH-NIpaBaMA, HMBOTCA TOYHO TAKKe eIle pPasHHA Jpyrid
XapakTepHHA 0coGeHHOCTH M cmelHdUIecKid TOHJEHIIH, HAXO0-
JAmigea BB HENOCDeJCTBOHHON WAH MOCPEACTBERHOH CBA3H CB
ATTPHOYTHBHOW TDHPOZOI0 TpaBa. OTH TeHJEHNH BB 00aacTH
Pa3HHXD KaTeroplii mpejcraBaeniii pe1eBAHTHNXD (PAKTOBD, HAIND.,
J0T0BOPOBD, NDECTYIIeHIH W T. 1., OpOABAAOTCA BD pasany-
HHXD, TPeOYOIUXH coenialbHaro H3ydYeHid, ¢opMaxs, H 0mb,
BB €BOI OYEPeIb, HA PA3HNXD CTYOEHAXD KYABTYpH Jbii-
CTBYNTH €b Da3IHYHOW €TENeHbI0 HETEHCHBHOCTH H BB DA3aHY-
Holt (opwB, Tak® uyro m 3xbes Tpedyerea m3cabjoamie M co-
OTBBTCTBOHHHIXD MCTODHUECKHXD 3akoHOBB. Hamp., gactEoe mpo-
ABJenie YHR(UKALIOHHOA TeRJeHOiH mpaBa—TeHJennia moxdopa
JeTK0 MOJIANIAXCA KOHTPOAD M J0Ka3aTeabeTBY 10D. (AKTOBD
fl TeHJeHNif CHAGHKEHIA HXD-o0cOOHMH aKmeccopiaMu Xad 00b-
meil JokasareabpocTH W Ge3cNOPHOCTH—MPOABAACTCA BD 001acTH
JOr0BODOBH W WHBIXD KOPHANYECKHXD AKTOBD HA HHUSMHXD CTY-
OeHAXD pasBuTiA b Goabmen pb3kocTHi0, TBMD HA BHCIIEXD,
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NpaBo0 HH3MHUXD CTYHeHeH KYJAbTYPH CTPOMHTCA CHAGAHTH JO0ro-
BODH MHOXKECTBOMB cBHIBTelell W WBHXD (popMatbHOCTell, cHo-
cOGCTBYIOIUXD TOCTHAKERID HeCOMHBHHOCTH H (e3cmOpHOCTH, BB
00JaCTH CAMHXB JOTOBOpDOBD H HXD COACPKAHIA eJIHHCTBEHHO
PeJIeBAHTEHMA NPH3HAKTCA NPOH3HGCEHEHSA CIOBA H HOPOM3BEIeH-
AHe 3Hakm; JbiicTBHTesbHOE ke MBBHIe, NOJIHEHAA MHCIb
KOHTPAaresTOB: H T. X. OTCTYIAOTh BA 3aJHil O1aRD W HrHO-
pupywTcda, Kakb BBUTO, TpyAHbe mopianmeeca KOHTPOIW H J0-
Ka3aTeabCcTBY; €b OPOFPECCOMB KYABTYPH COZOD:KARIe JIOTOBOP-
Haro npaBa BB 060HXD> YKa3aBEWXB (W PasHNXB JPYIHXD BB
TOMD e HANDABIeHIA) OTHOMEHIAXD MOCTeNeHHO H3MBHAeTCH,
Bce Goxbe moJaradch T. CK. Ha YECTHOCTb HW MHpOIIOGie JTi0feH.
AHanorHYEHA TeOpeTHUECKiA H HMCTOPUKO-TEOPETHYECKIA MmOJOKe-
HiA MOXKHO YCTaHOBHTb B 06.JacTH MPaBOHAPYIIeHIi, KaKD pee-
BAHTHWXD ()aKTOBD, BB 00JacTH Yro.OBHATO H HHHXD OTIEI0BB
npaBa, Kacaomuxca nNpaBomapymerii, m 7. A. Bp o6ractn
npejcTaBieHili HOPMATHBHHED (AKTOBD, HE3ABHCHMO OTBH TOH
0c00eHHOCTH NpaBa, CBA3aHHOR €b ero aTTpuGyTHBHONE OpUPONOH,
uto 3rbes umberca oco6emEo GoraToe pasBuTie M 60abmoe 3HA-
YeBle HTHXD 31eMeHTORD (NOBHTHBALIOHBAA TEHJEHOIA, CD. HHKE),
Toke JBHCTBYeTH TeHIeHLiA TouROH ompejbieHHOCTH H JOKa3a-
TeABHOCTH COOTBBTCTBEHHHXD (PAKTORD, TeHJICHIIA CTPOraro pas-
rpaEmyenia cdepd pbmanomaro 3Hayemid pasHHXD KaTeropiii
9TAX> (aKToBb (PasHHXD BHIOBH MO3UTHBHAIO MNpPABA), KaKO~
BHA TeHJeHNiH UyXkIH HPABCTBEHHOCTH, M T. J.

Wzroxennoe Bume 0 Hajiemxamedr cb Touku 3phmiA 3a1ayb
TeopeTHYecKofl HAYKH NOCTaHOBKD y9eHia o0 dJeMEHTAXD MPaBa
OTHOCHTCA €b €OOTBBTCTBeHHNMH W3MBHeHiAMH M KB Teopin HpaB-
CTBeHHNXD sBiemidi. M 3pbes crbayern mexoguth He H3B
IpOeKIifi: HODMD W 06A3aHHOCTEH, a N3 DPEATbRHXD DICMEHTOBD
HDABCTBEHHWXD HepeAKUBAHIA: HMOEPATHBHWXD 3MOIIH u mpex-
cTaBienifi: Cy6BEKTHHXD, OGBEKTHHXD, MODAIbHHXD (DAKTOBD
I HOPMATHBHHXD (AKTOBD, W, HE TOBOABCTBYACH YCTAHOBICHIEMD
cOOTBETCTBOHHNXD NOHATIH M Karteropii, passuBath c00TBETCTBEH-
BHA Teopin, H3crbIoBaTH COOTBBTCTBEREWE 3AaKOHH HCTOpHYE-
CKaro paseuTis W T. I. ').

1) TakuMp 00pasoM® TO, 4TO M8I0&EHO ObLIO Bhille 00B 3SIEMEHTEXD
NpaBOBEIXE H HPaBCTBeHHLIXH ABIERill. Bb CBABH ¢'b yCTAHOBAEHiEeMD HPH-
POALI IpaBa M HPABCTBEHHOCTH N, 3aThMB, Bb CBASH Cb KPATHKOIO Teme-
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Pasywberca, npaBmabEas mocraHoBRa W ycnbmmoe pasputie
yuenii 06> 21eMeRTAX'h HPABCTBEHHHXD H NPABOBHXD sABJAeHii
BD YKa3aHEHXD HANDABIeHIAXD NpeIN0JaraeTd OTHECeHie HTHXD
yuenili Kb HaJJeKamuMb, AJKBATHHMD KJaccaMb ABIeHId, T. e.
c00TRBTCTBEREYI0 KJIaccH(UKALI HTHIECKHXD sABJAeHiH, cooTBET-
CTBEHHO 00pa30BAHHME KJACCH H KJACCOBHA MOBATIA OpaBa H
npaBctBeRBocTH. OB Apyrolf cTopomH, Yydemie 00% 51eMEeBTAXB
IpaBOBHXh H HDABCTBEHHHXD fABJEHIH aBAfeTcA NpoBBpPLOK
OpABHABHOCTH M IUI0XOTBOPHOCTH COOTBBTCTBEHHOW KJaccHdu-
Kauia.

Cymecrylomee ydemie 06b ieMeHTaX'b NpaBa OTAAYAETCH,
KpoMB JIDYrAXD HEJOCTATKOBB, eme TEMB, ¢b Hay4HO-TEOpETH-
YecKOH TOYKH 3pDBHIA KODeHHHMD ¥ OpPHHNHMIAIBHNMB, [OPO-
KOMB, 9T0 MOJICKAI(A NOJ0MKEHIA OTHOCATCA He Kb HAJJeKa-
meMy kaaccy, uMbioTb JokERil agpech. Hecworpa ma Beio
HeNOAHOTY M MEHE HeJTOCTATKA OTpameHia 1bilcTBmTeAbHON mpH-
poin M IbBilcTBHTeIbHAr0 COCTAaBA OpaBa BB TPAJHIIOHHOMD
yuemin o0 ero JeMEeRTaX’b, BCe-TaKH U3 COJEPHKAHIA 3TOrO
yYeHiA BHJHO, YTO AaJPKBATHHIMD KJACCOMB JI1A Hero gBasercd
OTROJb Be TO, Kb YeMY ero (GakTHYecKH OTHOCHTD COBPEMEHHAA
IOpHCIIPYLeBNiA, T. €. 0OpaB0 BD WODHANYECKOMDB CMHCIB, a
Opaso0 BH CMHCAB mMmepaTHBHO-aTTpuOyTHBHOH BBTBH YeloBb-
YecKoil aTHKM,—-BecousmEpumo Gorbe ofmupEWE Kiaces. 9T0
y4enie ropopnTs He 00D OZHOCTOPORRHXD 06A3AHHOCTAXD H 004-
3aHHBXD, Kakb yUeHid MOPAIHCTOBb, a4 0 NpPaBOOTHOMEHIAXD,
0 NPOTHBOCTOARIN O0A3RHEOCTAMD NpPaBDh, O0GA3AHHWMB YOPaBO-
MOYeHBHXD, 00 00BERTaXD lpaBb, 0 JOr0BOPaXbh H HHHXB
pacmopaeniaxd o6a3anHocTAMH-paBaMu M T. 1. Ho monie-
Hamig, oTpaKawmigca BD HTOMB HCTODHYECKH BHpaGoTaBmeMCH
Y9eHiH, 0co0GHHOCTH NpaBa CYTh 0COGGHHOCTH BCell MMIEpaTHBHO-
aTTpuOYTHBHON HTHKH, & HE TOH YAaCTHUHN edA, KoOTOpasd cofep-
KHTCA BB JKJIeKTHYeckoii rpynnd ,opaBa“ BB cMHeaB eaoso-
ynorpe6aenid 1opueToBb. M BD 00JacTH IOSHTHBHATO NpaBa, He
N0Ab3Yomarocd oHOialbEEMD 3HAYCAIEM, a DPAaBHO Bb 00JacTH
WHTYNTHBRATO OpaBa 00A32HBOCTAMD COOTBBTCTBYWTH NpHTA3A-

Pemuaro yyenis o nparb Bb OOBEKTHBHOMB H BB CyOHEKTHBHOMD CMBICTH
¥ AX'h 3JeMEHTaXD, NpEepcTaBiAeTh JIHINL TOJLKO HBKOTOpDBIE SIEMEHTHI H
CKPOMHBIE 3aYATKH TOro, 4T0 TpedyercA H KeIJaTeIbHO JOCTHIPHYTH BB 3TO
ofiacTn AaA HAYKD O NpaBb W 0 HPABCTBEHHOCTH,
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i, uvborea gsa cyOsekra m 1. 1. IlpeieraBaswors am Xoro-
BOPH eJNHEHIA BOJb, KAaKb MOJAraeTh TOCMOJCTBYONEe Ydemie,
WIN AXB NCHXO0IOrIA HAAfA, KaKD MB CTADAIACH MOKA3ATH BHINE,
BO BCAKOMB cIy9al mogiemamis sABIeHiA cBOficTBEHHH  Beeil
00JacTH MMOePATHBHO-ATTPHOYTHBHON 3ITHKH, a He TOMY TOJBKO,
UTO IPHCTH HA3WBAKWTH OPABOMB, JOTOBOPH 32KI0UANTCA H
Goxbe mim Membe po6pocoBBeTHO HMCMOIHAWTCA W BB Pasloii-
BHYBAXD MAafikaX® OTHOCHTENbHO Abrema xo6num w mpou. Cab-
AyeTs 1A CYHTATh O0BEKTOMB NpaBa COOCTBEHHOCTH Bemb, KAKb
noJaraeTs rocmogcTBylmee Mabmie, Hia (OpepcTaBIAEMOE) IOTb-
30Bamie 10 YycmoTphHi Bempl, C€BOGOLY OTH MOCTOPOHHHXD
BMBMATONBCTBD H T. 1., KAk 3T0 COOTBBTCTBYOTH M3M0KEHHOMY
BHIN® YUeHiD 005 0§BeKTaXB, BO BCAKOMD ciydab T0, 910
NPaBIIBHO OTHOCHTENHHO O00BEKTOBD MpPaBa COOCTBEHHOCTH, OT-
HOCHTCA OTHIOZb HE CHeNiaibHO KB coGCTBRHHOCTH OQHI{iATb-
HATO NO3HTHBHATO IpaBa, a H Kb COOCTBEHHOCTH O(HIIAIBHO
H¢ OpH3AABACMAr0 MO3WTHBHATO OPaBa, a PaBHO Kb COOCTBeH-
BOCTH WHTYHTHBRATO NpPaBa, HAaOp., Kb NPaBY COGCTBEHHOCTH HA
UIDYIIKA MexAy IETbMA, Kb OpaBy COGCTBEHHOCTH, NPHIHCH-
BAEMOMY UOCTHHMDB WDOJABUOMB, MOIYYHBIIAMD OAATYy H mepe-
JABUMMB BAarbEie, W JXPYrUMH HOKYMIIMKY, XOTA 33 OTCYT-
cTBiems cobrofenia BBKOTOPHX® (opMarbHOCTel, O OPHIAIL-
HOMY NpaBy, coGCTBEHAHKOMB OPH3HAETCA BCe eme HPOLABeId
u mpod. m mpod. TakmMp o6pasomb, BCh -COOTBBTCTBEHHHA
TEOPETHUECKIA [OI0KeRiA M OpOGAGMH TemepemaAro mpaBoBbrb-
Hif, MOCKOABKY OHO OTHOCHTB HXD - CHCIIaJIbHO KB UDABY BB
0PHANYCCKOMD eMHCTh, T. €. JHMb Kb He3HAYHTeABHOH vacTaib
TOro 00MHPHATO Kiacca ABAeBid, Kb KoTopoMy OHB BB J1bii-
CTBHTEABHOCTH OTHOCATCHA, KOTOPOMY OHB ajdKBATHH,—MpeICTa-
BIAOTH YPOLIHBHA Cb HAYYHO-TCOpETHUECKOl TOYKM 3phAif
ABJenia, crpajaomia xpomoron. M Toabko WpoYHO YKOpEHHB-
mewca TPajiumieil ¥ NPHUBHYKOKW MOKHO OOBACHATS MCHXOJOTH-
YeCKH TO fBJeHIe, YTO COBPEMEHAHE IOPHCTH 3TOfl, BO MHOKECTB
obracteli ABHON W mOpasHTEAbHON, XpOMOTH He 3aMBYALTD W
He [0X03pEBANTD.

Hbrotopria u3h cymecTBYOIUXD YUeHill 0 TAKAXD HIHA
HAHXD 9JeMeHTAXB 0paBa, Hamp., Yuemie Iepuara o mpaBaxs,
KAKD 3AMMICRAHXD HCKAMH HATEPEcAXD, CBOGOAHH OTH MOPOKA
XPOMOTH, OyIyud coemjiaibHO NPHHOPOBACHH (XoTA H 31Beh
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HeyJa49H0) Kb BHYTPEHHE-TOCYJAPCTBEHHOMY O(HIiaTbHOMY NpaBy;
HO 3aT0 OHH, KaKbh 5T0O BHTeKaeTh W3b caMofi mpPHPOXH NpaBa
Bb IPHIAYECKOMD CMHCIB, 6YIy9d OTHECEHH KB HTOMY MOpaBy,
HeH30BKAO €TPAJAOTh NOPOKOMB NDHIAmiA; BB MEKIYHAPOL-
HOMD DNpaBB 0 NpaBaxb, Kakb WHTEPECAXD, 3aNUMEHEHXD
HCKOMB, TOBODHTb HEe NPHXOJUTCA.

Fme acabe m marnaymbe oGmapyxmBaeTca HecooTBBTCTBIe
yuemia o0 51eMEHTAX'> NpaBa HPABY BB 0PHIHIECKOMB cMHCAE
W AJIKBATHOCTH JTOTO YUeHiA OpaBy B MMHPOKOMB CMECIB
VMIIEDATHBRO-ATTPROYTHBANXD ABJIeHI weroBBYeckoli NCHXHKH
nocxrb Xomormemia npo6bios TemepemmAro Yyuemia (Bh gact-
HOCTH MpOBEJEHIA pPa3l0KeHiA HAa DICMEHTH H BB 06JacTH
HODMB) W HCOPABIERif €ro HEJOCTATKOBh. PaBHEMB 00pasoMsb
npoBejenie cooTBBTCTBORHATO amaNE3a BB 061acTH HPABCTBEH-
HOCTH [OJATBEDKIaeTh, €h CBOGH CTOPOHM, NDABHIBHOCTh YCTA-
HOBJEHHAT0 KJacca W TOHATIA HDPABCTBEHHOCTH M NPOH3BEJOHHON
KIaccH(UEANIN HTHYCCKAXD SABJOHIA Boobmie.

Passmrie e, cBepXhb TOro, TEOPETHIECKHXD H HCTODHKO-
TEOPETHYECKHXD YYemii 0 BaKOHAXB-TOHIEHNIAXD, NPOABIAN-
IUXCA BD 001acTH OTABIBHBXD 95ICMEHTORS NpaBa M HPAB-
CTBEHHOCTH, J10J:KHO MOCIYAKHTh XANbRBAMEMD CBAXETEABCTBOMD
OBHHOCTH W [JA0ZOTBODHOCTH HTOil EKiacchpukanmim BB 1bab
no0nBamiA BHayymaro cmbra.



INIABA V.
0 BHIaX'h U PasHOBUIHOCTAXb IIpaBa.
§ 85.
Abnenie npaBa Ha MHTYHTHBHOE M NO3HTHBHOE.

Jaa o3makoMIenia ¢b o6muUMD PoJOMB ABIEHIl BakHA OpieH-
THPOBKA OTHOCHTEJBHO €ro BHAOBD, NOXDB-KAaccorb. Bammbiimumu
¢b TeopeTHIeckoll TOYKHM 3phmia ybaemiaMm mpaBa Ha BUIHN mpej-
CTaBIAATCA NPeJJ0KeBHNA Bl HA N0YBE 06pa3oBaHHArO paHbIIe
NCHXO0I0THYECKAT0 NOHATIA MpaBd, Kakbh HMIEPATHBEO-aTTpHOY-
THBEHXB Nepexubanifi, xbienia: 1) Ha MATYNTHBHOe H NMO3HTIB-
Hoe u 2) ma oduniazsHoe H Heo(HIiaibHOE NPABO.

Jlbaenie mpaBa HA HHTYHTHBHOE W MO3ATHBHOE H COOTBHT-
CTBEHBLA BHJOBHA NOBATIA ThewBimuME 00pasomt ¢BA3AHH Cb
YCTQHOBICHHEMD BHIE IMHPOKAMB POJOBHMD NOHATIOMB MNpaBa,
o6HEMapIEMD 00010 Hecomswbpmmo Goapme, ubMb npaBo B
CMHCIB 0pHINYECKAr0 CJI0BOYNOTPEOJACHIA, BB YACTHOCTH BEIN-
yaompms BB ce6B m Th mMOIepaTHBHO-ATTPHOYTHBHHSA Iepemu-
BABiA, KOTODHA YYHAH NpeACTaBIeHIl Kakuxb OH TO HH OBLIO
ABTOPATETHO-HOPMATHBENXS (YAKTOBB: 3aKOHOBD, OGHYAEBH H T. .
H HesaBuCHMH 0T HuXB. CoBpemenmomy mpasosbyrbmin aro 15-
Jepie 1 COOTBBTCTBEHHHA BHIOBHA NOBATIA YYHKAN, H JIfl Ha-
yusaro o6pasosamid HXD BB COBpeMeRHON Haykb mpasa HBTH
HEOOX0IUMHXD DPeANOCHIOKD H JOrHYeCKaro 0CHOBaHIA; 5T0 c1b-
AyeTh, HE3ABHCUMO OTDH PAsHHXD JPYrHXD 06cTOATEALCTBD (0T-
CyTCTBiAl CcOOTBBTCTBERHAr0 06MAro poXOBOrO MOHATIA, OTCYTETBIA
H3yYeHiA M 3HAHIA [OCHXOJZOTHYECKAr0 C€OCTaBA, BB YACTHOCTH
HETELIGKTYa bEHXD 51€MEBTOBD NPABOBWXB ABIeRiil), yke 3D
T0T0, 9T0, HAXOJACH B 3aBHCHMOCTH OTD WPHAHYECKAT0 CIOBO-
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yuorpe6aenia W coOTBBTCTBEHHATO Y3KAro CMHCIA CIOBA ,,NPaBO“
B He NpeAnoiaraf BO3MOKHOCTA WHOH, HAYYHO-CBOGONHOM, K1aceH -
(pukanin aBiemifi, coppeMeHHA# HAYKa OpaBa H BB cIydab osma-
KOMAeHIA ¢b TEMM ABJIEHIAMH, KOTODHA MH HA3BaJH HHTYHTHB-
BHMDB TDaBOMB, He MOTJa Ob NPH3HATh HXB MPABOMb.

Bb vacrmoctn, HETH BB coBpeMeHHOMB NpaBoBbIbHIE Hayu-
HOfi MOYBH M JOTHYECKAro OCHOBaHiA W JAA 0G6pa3oBamiA mo-
BATIA ,,TO3WTHBHOE NPABO“, KaKb HayyHaro momAaria, mwbiomaro
BAay4YHOe COJepHaHie M HAYUHHIl cMHCIB, MO0 3TO npeimoia-
raxo 6u obaagamie Gorbe o6muMB, POTOBHMD NOHATIEMB HPaBa
npocTo W ybiemieMb 3TOr0 mpaBa Ha JBAa BHAA, HA NO3UTHBHOE
H HHOe, He-NO3UTHBHOE, YeT0 BB COBpeMEHHOMB mpaBoBbibHIM
He nmberca.

Thub He Membe 6vipascerie ,TONTABHOE MPABO“ He UYkIO
COBDEMEHHOH J0pHCOPYASHIIN H Jae vacTo npumbmserca BB Ju-
TepaTyph BD pasHHIXT KOBTEKCTaX'h, Kakb ecaH OH CyulecTBO-
Baal COOTBBTCTBEHEWA DPOLOBHA H BHIOBHA NORATIA. 910 00B-
AcugeTca 0c00MMH neTopnyeckuMu npuunsamu. /IBio BB TOMB,
9T0 uI0CO(H H IOPHCTH JPEBHOCTH, CPeIHNXB BBKOBD M HOBAro
BPEMeHH, 10 IOABIEHiA H DacOpoCTpaneRif ydYemid T. H. HCTO-
pudeckoil mroan npaposbrbmia e Havarh XIX croxbria, Bb-
PHIH BB CYIECTBOBAHIE, Ha PALY Cb PASIHYHHMD MO COJLEPHAEID
Y PpasHEXD HApPOZOBD W HETOpHYecKn H3MBRYABHMB, HepBIko
HEPA3YMBLIMB M HECHPABOJIMBHMD, 3aBHCANEMD OTH cIydasd W
NpOH3BOJA, NPABOMD 3AKOHOJATEIBHAT0 M OONYHALO NPOHCXOKIC-
Hif, eme HHOTO NpaBa, BBYEAro m Hew3MBHHATO, OJHEAKOBATO
Jaa BebX® HApoIoBD H BPeMEHB, Da3yMHAro, COPABELINBArO IO
npupoxt cBoeii. /Ipepmie (uAocopH H OPHCTH MOAAraiH, yTo
mpapo 5710 yeranoxemo camoio ITpmpogolo (KoTopas HBKOTOPLIMH
$urocopcknMI YUeHIAMA 0IHUETBOPAAACH, HALbAAIach 6omecTBeH-
HBMB PasyMoOMB M T. 1.); OTCIOJa Ha3BaHle OPaBO OPHPOAH,
npupojHOe, ecTecTBeHHOe MpaBo (ius naturale), LKakoBoe Ha3BaHie
coxpampioch m BrmoeabieTsin, XoTd (UIAOCOPH W WOPHETH HOCIE-
AYOmUXTD 5NM0XD NPHNHCHBAIN YeTanoBlemie arToro mpasa Dory
(cpepmie BbKa) HIN PA3HEMB MeTaU3UYECKUMD CYHECTBAMB I
cuaaws (Pasymy, O6wexrnBmoii Boaxb m 1. m.) mim BuBoIMIN
6r0 m3b ueropbueckofi mpHpoiH, N3B MPHUPOAHW Bemel R OTHO-
meniii n 7. 0. Meropnyecky n3MbRUMBOE, HeCOBEPUMEHHOE, YCTa-
HOBAGHHOE JTIOAbMH MpPaBO MOAYYH.I0 HA3BaHie MO3WTHBHATO MPABA
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(ius positivam). Ocobermoe passutie ® npompbramie MOXYIAT0
yuenie 00D ecrecTBemHOMD npaBh BB 17-Mb B 18-MB croxb-
miaxs. Ha paly ¢b NO3ATHBHO-ZOTMATHYECKOW HPHCOPYALHIiND
Bb 5T0 BpeMaA DasBHIach M paspafaTuBaiach, IJABHEMD 06pa-
30Mb (uiocopaMr H BB cBA3M CBb (uiocodien, ocobas HAYEA,
nocBAMeRAad paspaloTks BaYarb ecTecTBeHHATO MpaBa MOIb HMe-
HEMD ,,(uioco(id MpaBa“ WIH ,ecTecTBeHHAr0 mpaBa“ (T. H.
IKOJA ©CTECTBERHATO MNpaBa); MHCATHCH OOMHPHHS TDPAKTATH,
HHOTA JaikKe COYHHAIACH 0COOHe KOJGKCH eCTeCTBEHHAr0 MPaBa.
Pbmnressanil yaaph 3ToMy ydemilo OHJID HAaHECeH® BB Hadalh
XIX er. meropuyeckon mkoaol cb Casumbm u Ilyxrom, kaks
TIaBEEMH KopajeaME, Bo riaBb, OTpHLABIIGID CYIMECTBOBAHIE
ectectBenHaro Bbumaro m mem3mbHEAro, rogsaro iaa BCBX® Bpe-
MeEb H HApOJ0BB, IPaBA, a DABHO MPOM3BOJALHOCTh M CAydaii-
HOCTh MOpOHCXOXIEHIA MOJOKHTEAPHATO NPABA N YUHBIIEW, 4YTO
5TO OPaBO €cTh OPOAYKTL H NpOABIEHie HAPOLHAT0, HAIIOHAIS-
L0 JyXa, TaKb ke Kakb A3HKD, HPABH H T. 1., MOCTEICHHO
i He3aMBTHO pasBHBAWLfCA W He3aBHCHMBIL 0TH Ubero OH T0
HH OWI0 IpOH3BOAA. ¥ 9eHie HCTOpHYECKOHl MK GHCTPO mo-
Iyquao obmee mpH3HAHIe H BHTHCHHIO YUeHie IKOJIH €CTECTBOH-
Haro npasa; I €b 3TOTO BpeMeEH BBpa BB cylecTBOBaHie HHOTO
npaBa, Kpowb mOA0KNTEIbHAT0, CYHTAETCA CIAHAHMD BH APXHBD
Hetopin 3abaymieHieMb, H 3ajadel0 HAYKH OpaBa MOpH3HAETCHA
(nmm npussaBaioch Jo komna XIX croxbria, cM. HmKe) HCKIN0-
YNTeAbHO H3y9eHIe H pa3paloTka MO3UTHBHALO MpaBa.

Xora TakuMb 00pasoMb HOBOE, ,HCTOPHUECKOE, MpaBoBh-
rbmie He mpE3BaeTd MHOF0 OpaBa, KpoMb TOro, KOTOPOe mpemie
CYHTAT0CH JAMb OTHAMD H3D BHAOBL NPaBa H BB BHLY 5TOr0
NOJIYYHI0 BHAOBOG HMA ,MO3HTHBHOE NPABO“, BB OTAMYE OTH
ADYToro BHJA ,eCTeCTBeHRAr0 HpaBa‘“, Thbuwp He Membe BHpa-
ikemle ,MO3HTHBHOe NpaBo“ mnpumbaAercA BB CHIY. HCTOpHTE-
CROi Tp&,H,llLliH I Teneph; OpH YeMB CJIOBO ,,MO3UTHBHOS® Mpel-
CTaBAAETD JHMHIOL J06aBKY KB CIOBY ,TPaB0“ (DO3HTHBHOE
NpaBo — NpaB0) HAH, Bb BBEOTOPHXB KOHTEKCTAXD, 03HAUAETD
UPOTHBOMOCTaBAERIE He OJHOTO BHIA MpPaBa JAPYToMy, & HOBAro
yueHifi NpemHeMY, OPH3HABABIIEMY CYIIECTBOBAHIG eCTECTBEHHArO
npaBa. Coo6pasio ¢b 3THMD, 0O MOBOLY CJOBA ,MO3HTHBHOE®
Bb npuMbHeHiN Kb mpaBy, HepBAko mpuGaBIANTCA MOACHEHIA Bb
TOMB CMHCIB, 4TO 0HO 03HAa4aeTh NBHCTBHTETBHO H EJHHCTBEHHO
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CYMeCTBYIee NpaBo, BIN HMbomee pealbHOe CYI[ECTBOBaRHie
H 0043aTeJbHOC 3HAYEHie, MCTODHYECKH BO3HHKMee N H3MbEAL-
meeca mpaso m T. 1. %)

Bnpouews, BB mbkoTopoii uactm Hopbiimefi auTepaTypH
(nocabpmaro pecatuabris XIX u mavaza XX c¢r.) mossmiaoch
BHOBb NpHSHAHIE €CTECTBEHHATO MNpaBa, Ka3aBmAarocd OKOHYA-
TeIbHO H PBMHTEIbHO YCTPAReHEWMD 3B cepH HAYYHON MHCIH,
I Jake HIeTh pbub 0 ,BOPOKICHIM €CTECTBOHHAr0 mpaBa“.
ABTOpD 9TOT0 COYMEEHIA NHTAICA ONyTeMD pAKA CHENialbHHXD
Hacablopanili M OCHOBAHEHXD Ha HHXD OOMUXD cooGpamenil
BO36YAHTh H 000CHOBATH MHCIb O BO3MOKHOCTH H HE0(X0ZUMO-
CTH CO3Jamid, Ha HOYB NEHMXoJX0rHYeckaro M3ydYeHid NpaBa H
€r0 MOTHBALIOHHATO W KYJBTYpHO-BocmATaTelbHaro [hiicrsis,
0c000fi HaykM— NOAMTHKM NpaBa, Bb YacTHOCTH—BD 001acTH
TpakJaHCKaro, LUBHIbHATO NPaBa — IUBHIBHON NOXMTHEH, MO-
CBAIEHEON, BB OTANYie OTH CYMECTBYIOMPH I0pHCIDYICHNIH,
3aHNMAMelicA HCTOPHYECKHMND H3YYeHIOMD M NPAKTHYECKO-TO0TMa-
THYECKOW paspaboTkoio AblicTBylomaro npasa, pa3paboTkh Hayalh
HeldaTelbHAro, PAIiOHANbAEATO MPABA U 3aKoHOTaTeabera 2). Ilpu
5TOMB aBTOPD yKa3arb HA T0, 9T NpPeKEAA T. H. MKOIA ecTe-
CTBEHBAT0 NpaBA HCOOAEANA BB u3BbeTHON cremeHm (hyHELIH
NOANTHEN DpaBa (yKaswBad HyTH JAd Nporpecca M COBepIIeH-
CTBOBAHiA NpaBa) M 9YT0 ,BH HTOMB CMHCIB BB BO3EHKHOBEHIH
NUBHILRON MOJMTHKH MH MOKEMD YCMATPHBATb BO3pOEKZeHie

") Cp., manp., Bierling, Jurist. Princ. I, erp. 3 m ca.: <310 ocHOBHOE
npejnoXoXeHie HAIIEro M3I0KEHiA» (aBTOPH WMBETH BB BHXLY BLICTaBIAe-
MBllf ENB BB BEAB IpPEANOIOEERiA TesHeh, YTO OPaBO, HECMOTDPA Ha pas-
HOOGpasié m WBMBHYEBOCTB, 00187a€Th H HBEOTODHIME OOIIEMH YepTaMm,
4YTO Bb HENH HE BCe HHIHBHAYAIbHO DAaSIHYHO, a €cTh H whburo obniee)
«OTHIOAb HE OSHAYAeTH OTPHNAHIA TOro, YTO BEAKOE MPaBO Bh IOpHAHYE-
CEONB cMBlcXB HwbeTh XbilcTBATEILHOE CyllecTBOBaHie TOALKO KAaKb MOSH-
THBHOE, T. €. AblicTBylomee BH HSBBCTHOMB MWheTh B’P H3BBCTHOE BpeMd,
OTpaENYeHHOe ONPeybICHHBEIND KPYFOMB cy0OBEeKTOBH, H MOSTOMY Beerja
MOAVXO. KaKh HBIHBHAYAIBHO OIpeybIeHHOe IPaB0o; HANPOTHBD, Bh STOMD
OTHOIIEHIH MBI BNOJHD COrIAcHBI €'b FOCHOACTBYIOIIEMD TeNeph MABHIEMb»;
E. Holder, Natiirliche und Juristische Personen. 1905. IIpegucaosie, erp. YI:
«Komeuno, He cymiecTByeTs HARAKOTO €CTECTBEHHATO NOpaBa, a Cylde-
CTBYeTH TOJIBEO IOBHTHBHOE, HCTODHYECKH BO3HHKIIEee N HSMBHAIIESCH
npaBo»; Schiitze BB Griinhut's Zeitschr. VI, crp. 5: <IlosaTuBEEINE mpa-
BOMD MBI HaSHIBAEMH Tak0e, KOTODPOe NOJOXEHO, IepeBejeHO BB AbilcTBH-
TeasHoeTh (in die Wirklichkeit gesetzte), T. e. ocymecrsmpmeecs, cxbias-
meecs XBHCTBHTEABHOCTEIO Bh IPOIIIOND BPEMEHH HJIH BB HACTOAIEMb:»
B T. I :

*) Bs cou.: Fruchivertheilung, 1902, Lehre v. Einkommen, I, 1903,
I1, 1905, = xp.
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ectecTBeHHaro mpasa“ '). Aprymemtaiif BB mOAB3Y ,,BO3POHLL-
Hifl @CTECTBOHHAr0 MpaBa“ BB 3TOMD CMHCAB, moxkpbIIeHEAA
CleniaTbERM NPABHO-NOIHTHYECKHMH H3CTBIOBAHIAMA 1A MATNO-
cTpanin cooTBETCTBORHAr0 MeTOAAa M MIOJOTBOPHOCTH €ro MpH-
wbReBid, mokole6ata, MNOBHIEMOMY, MpexIe AaKCIOMATHIECKYIO,
BEDY BB T0o, 9T0 33JaYel) HAYKH NPaBa #ABIAETCA TOJABKO
H3yyemie H pa3paGoTka ,MO3UTHBRArO“ MpaBa; M mjesd mOIH-
THEU 0paBa, MNePBOHAYAILHO BCTphYEHHAS CKENTHYECKH, KAKb
»BO3BpaNeRie Kb 3a01yMIeHIAMD eCcTeCTBOHHATO HpaBa“, CTala
nocrenemno mpio6pkrate cropoEnukoBh BB cfepl mpaBoBh-
pbuia ?).

Ilpu 3roMB WhKOTOpHe CTanM HA3WBATh COOTBBTCTBEHHHS,
DOJJeKAMIA BAYyHOMY cO03familo, o6ocHOBami0 W pa3paboTks,
NOJTOKEeHIA DalioHATBHArO, KeJaTeIbHaro, ,,NPaBHIbHATO“ NpaBa
»€CTeCTBeRHNMD npaBoMb“. TakaMb 00pasoMb, OOBHIUMOMY,
OnATh NOJy4aeTcA DpPH3HAHIE JBYXD BHIOBD NPABa, NOJ0KH-
TeabHaro # ecrecregmaro. Ho ¢b 3TuMB, T. €. €b TaKHMD
NOHATIEMD ,eCTECTBEHHAr0 OpPAaBA“ H NPOTHBONOCTABIEHIEMH €rO
IOJOXATEALHOMY OpPaBY, Heab3fd coriacutheA. BupaGareiBaeMbd
HAYKOW HAH EBMB OW TO HM OWJI0 HJeH OTHOCHTEABHO :Kela-
TeJbHAr0, PaniOHAJbHATO DpaBa H COOTBETCTBEHHHA 3aKOHOJNA-
TeJbHO-MOJUTHYCCKIA OpeLIokenid H TpeGoBamlA NpPeLCTABAANTSH
He OpaBO, & TOABKO NMPOGKTH MPABOBWXD MOCTAHOBJAEHIN, mpej-
CTaBIeHIA COOTBBTCTBOHEWXD OPABHAD, KAKD eIATeIbHHXD,
PauioBAIbHENXD, NPABHIBHNED H T. 1. PaBanMs o06pasons
OpeJMEeTH TAKHXD NpeJCTaBJIeHid, npeicTaBifeMHs Bb KauecTBB
pallOBaJbENXD, pAs3yYMHEXD H T. J. OpaBilia DpaBa Hexb3a

Y) Lehre v. Einkommen Il, S. 579: «In diesem Sinne kiunuen wir
in der Entstehung der Civilpolitik eine Wiedergeburt des Naturrechts
erblickens. PyroBogsmyo possh Bb o0tacTH O0LIEXH BONPOCOBD H Hampa-
pieniff mpapoBbAbHiA HrpalE TOTAa W ArPaiOTh A0 CAXD NOPH NPEJCTABH-
Teln HAYKHW rpamjaHckaro (Npemje rIaBHBIMD 00pasoMhs PHMCKAro) Ipasa;
HO3TOMY ABTOPb, AIA TOrLO, YyTOOH MOKOJeHaTH Cym(ecTBOBaBLIie Ipeipas-
CYARE H CXBIATH BO3MORHLIMNG NPEHATIE WJIeN NOANTHRE NPABa CO CTOPOHBI
npaBosbiBHiA, ofpanialca cHeNialbHO Kb NpefcTaBETelaMb 3TOff HAYRE B
000CHOBHIBANS TIABHBIME 0DPasoNMB BOBMOKHOCTH M REIATEILHOCTH CO3Ja-
Hif HAYKE NOJNTHKE IPakIAHCKAr0 Ipapa.

%) Hpempe Beero, eb 1894 r. b whbmenwoit amreparyps (Ofner, Oert-
mann, Zitelmann, Stammler m gp.), a 8aThMb X BB APYrEXH, BB 0CODCH-
HOCTH BB pycekoffl m ¢pannyscroit, cp. Oponmopy B. M. TI'eccena «<Bos-
poxaenie ecrecTBensaro npasas», 1902, cr. II. . Hosropoanesa, <Hpas-
ersenublfi mieaxmsus Bb (Eaocodin npaBar Bp <Ilpodaemaxs mjearmsMa»
1903, cp. coummenie Toro ke aBTopa: <MeTopmueckas WIKOJE HPHCTORD,
1896 ri; Lambert, Etudes de droit commun législatif, I, 1903, = xp.
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BO3BOJIHTH BB 0COOHI BHID OpaBa MOLb HMEHEMb eCTECTBEH-
HAro Hig T. n., n60 9T0 NPOTHBHO HAYAIAMB KiaccHnkauiu,
npaBaaaMb 00pasoBamia KaaccoBWXb moEATiii. Kaaccopwa mo-
BATIA 0OHUMAOTD H JOMKHH OGHHMATH He CYMMY COOTBBTCTBeH-
HHXD CYNECTBYOIHXD BB IBHCTBHTEIbHOCTH NPEIMETOR: H
aBaeHll, a Bch MuCIMMHe, BB TOMB THCAE BO3MOKHHE BB 6Y-
AYIMEeMD, KeJATeIbHHe W T. M. NMpPeIMEeTH AW ABIeHif, pash
OHH 00J3JaI0TH HJIH MHCAATCH, Kakb 001aJaMllie MOLIeKAMAMI
KJlaccoBuMH npusmakamu (cp. Bsegemie § 4); mostomy mpa-
BHIbHO COCTABIGHHOE H IDABHIbHO MOHHMAeMOe MOHATIe OpaBa
JOXKHO OOHHMATL H BO3MOKHOE BB OYIyIEeMDb, KeJaTeAbHOS
mpaBo H T. X.; ® Jbremie mpaBa Ha JBa BHXA, JBAa MOXB-
KJacca, M0 NPH3HAKY CYUECTBOBAHIA WIH He-CYmeCTBOBAHIA, a
TOIbKO BO3MOMKHOCTH, KeJATeABHOCTH HIH T. I. IPEICTABIAETD
TAKYI0 ke KJIACCH(PHKALIOHEYI0 HEC000pa3HOCTb, Kakb, HAMp.,
xbaenie cobakbh Ba IBb mopofm: 1) cymecTByouja coGakm u
2) ,0ynymiga“ mam ,EfearsENA“ mim 7. 1. cobakd. Ilpm
TOMB, PAIiORAIBRBIMHA, DDPABHILHEMH MOTYTH OHTh U OHBATDH
HE TOJbKO BO3MOKHEA BB Oyiymemb, NpeJCTABAACMHA KaKb
XeJaTeIbHHA, [ON0MeHIA NpaBa, a M Ge3YHCICHHNA WOJOKEHIA
cymecTsyomaro npasa. M e¢b srodl ToukM 3pbHiA Bo3cTamoBae-
Hie pbBieria DmpaBa Ha MO3WTHBHOE BB CMHCIB CYIIeCTBYIOMAro
M ecTeCTBOHHO® BB CMHCAD NpaBHAbHAr0, HALTeXamaro OpaBa
0ba0 OH JOTHYECKO HEco06pasHOCThHI.

CymecTBenno nmoli xapakteph umbers Jbienie nopaBa Ha
ABa BHJA: HA NO3UTHBHOE M MHTYHTHBHOE MPaBO, CMOTPA 1O
HAJHYHEOCTH BB COOTBBTCTBOHHHXD HMIEPATABHO-ATTPHOYTHBHHXD
NepeKUBARIAXD CCHIKH HAa HODMATHBENE (aKTH WIH OTCYTCTBIIO
TakoBoll. /510 mIeTH HO O MPOTHBOMOCTABJIEHIH CYMECTBYIOMEMY
NpaBy KeJATeIbHAT0, HIeAIbHATO MPaBa HAN T. 0. (cofepxamie
HHTYHTHBHATO NPaBa MOXeT OWTb M OHBAETH H BechbMa Hepa-
SYMHHM®B, BapBapckuMB, 6oabe orTcTainiMb, Membe DasyMHHMB,
ybMD cymecTByioulee NO3NTHBHOS NPaBo, W T. I., CM., HHKe),
a 0 pbieHin yeTaHOBJeEHAro BWINE MOXDH HMGHeMD NpaBa KIacca
NCHXHYECKHX'D ABJAEHI HAa JBAa BHJA, IO HXD MCHXOJOTHYECKOMY
c0cTaBY, €006pa3Ho ofmuMb HayaJamb Kraccrndukanio aABieHif.

IIpn sroms cabuyers 3ambTuTs:

Takp kakb 1ba0 Bgers npH 06pa3oBamid MOHATIA HHTYH-
THBHAr0 OPaBa 0 ABCHIAXH, MOTYMAXD OHTh KAKIHMB KOH-
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CTATHPOBAHHHIMH, HAGAOZAEMBIMH W H3YYAEMBIMH C€B HOMOIIBI
NOJLJEKAMAT0 HAYYRATO METOJA, HHTPOCHEKTHBHATO METOJa M
COGIHHOHHAr0 MeToZa BABMEAr0O W BHYTPEeHHATO BAOJIOJeHId,
TO HAYYHATO BONOPOCA H CHOPA O CYNECTBOBARIN MOJIGKAMAT0
pearbHaro, moxo6Haro, Hamp., CHOPaMb O CYMECTBOBAHIA T. H.
€CTeCTBeHHAr0 0paBa, O NPABHABHOCTH ,THNOTE3H eCTECTBEH-
Haro mpaBa“, Kakb HBKOTOpHEe BHPAKAITCHA, HO MOKOTH OHTD.
Mozxers ONTH BOHPOCH TOABKO O TOMDB, €CTh JH HAYUHO® OCHO-
BaEie 14 00pa3oBaHisi Takoro efmHaro o0wWaro kracca ABAeHii
W KJaccoBaro NOHATIA, HOXH HMEHEMD [paBa, KoTopoe OGHH-
MAeTh W BT HeCOMHBHHO CYMECTBYWILiA ABJeRid, TAKB 9TO HO-
JyJaeTed KJaccH(UKAINIONHAS MOYBA XA Pa3anyenia 3arbMb BB
npexrbaaxd HTOro HOBAro OGMHDHArO KJacca ABYXb BHO0BH, IBYXD
N0JB-KAACCOBD N0 YEA3aHHOMY NPH3HARY,—BONPOCH O TOMB, HE
OpaBHIBHBE I OTHOCHTH TO, YTO MB Ha3HBAEMb HATYHTHBHHMB
NpaBOMb, Kb HPABCTBEHHOCTH, OTPAHHYHBD MOHATIe NpaBa Co-
OTBBTCTBCHHHMH UOSHTHBHNMH NEPEXMBAHIAME, M T. I. 910
AbHCTBATEABHO cepIO3HH M CYMECTBEHHO BAXEHWI HE TOIBKO
Ji4 HaykH o mpaeB, HO W 14 HAYKH O HDPABCTBEHHOCTH BO-
npoch; HO OTBETH HA 9TOTH BONDPOCH BB cMHErS (opMaibmaro,
MeTOZOJIOTHYECKAr0 M MaTepialbHATO, TeopeTHyeckaro o000cHO-
BamiA BayuHOfl HeofXoauMocTd mofiexameii ofmeil kiaccupu-
Kamionrol pedopMn, W TEMB caMHMB 000cHOBaHie M ONpaBIa-
Hie DOHATIA HATYHTHBHATO WDAaBa, COJXEPHKETCA BO BCEMD Mpe-
JHIYMEeMD H3A0KeHIM, BKIOYad cloga Bselemie: BB ycranosie-
Bl W 060CHOBAHIA HAYalh 00Pa3oBaHiA TEOPETHUECKHXDB KJIAC-
COBHXD MNOHATIA M aJ9KBATHHXD TEOpili M BB YCTAHOBACHIH H
060cEOBaHIE C006pasHO €b HOLTEHKANHEMH METOXOJOTHYSCKHMH
HAaYalaMd DAXOBH TEODeTHYECKHXD NOJ0Keniii o mpaslh um Hpas-
CTBEHHOCTH M HXDb aJIKBATHOCTH MpPEeLI0KERHHMD KlaccaMb W
KIACCOBHMD NOEATIAMD, BeB mnogiemamia mnoiomenia o upasb
H €ro 91eMeHTaxDd (32 HCKIOYeHIeMD OTXBIBHHXD cHelliatb-
HHXD M0A0EHIE 0 mO3UTHBHOMB HpaBl H HOPMATHBHHXD (hak-
TaXb) OTHOCATCA H Kb HETYATHBHOMY mpaBy; OyAyud e oTHe-
CeHH TOJbKO Kb IO3HTHBHOMY HPaBY BD HameMb cMHeab (He
roBOpA yi&e 0 ,npaBB“, WIM ,O3HTHBHOMB mpasb“ BB cmucrb
I0PHAHYECKATO CAOBOYIOTPeGIeHiA), OHH mOJAyIHAH OBl ypoLAHBHIL,
XPOMOii XaparTeps.
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§ 36.

WHTyuTHBHOE NpaBo.

YeraHoBieHRHA BHme 06miA moxoxemia o mpash, cooGpa-
30BAHBHA He CHeMiatbBO b NO3WTHBHWMD DPaBOMB, a Cb
9THMD 0OPaBOMB> W HHTYHTHBHHMD BMbBerb, comepkarh ThMb
CaMBIMB, KAKB YK€ YHOMAHYTO BHIe, COOTBBTCTBEHHWA Yuemis
00> WHTYHTHBHOMD npaBb: yduemie o mpupoxd ero, Kakbp HMme-
PATHBHO-ATTPHOYTHBAKX'D NePekXKWBAHid, W OTINYIH OTH HpaB-
CTBEHHOCTH, Kakb YHCTO MMIeDATHBHWXD NepexuBabifl; ydemie
0 JaibRBAMEXD 0COGEHHOCTAXD H TEHJGHNIAXB, CBA3AHHHXD
¢b BTOK NPHPOXOW, BDH 06JaCTA MOTHBANIOHHATO M BOCHHTATENb-
Haro jbHcrBiA CcOOTBBTCTBeHEWX® HepexuBamii, BB o6racTu
yeloBifi HCHOMHEHiA, peakmiii Ha HapymeRid H 1poY.; YdeHie
00b 5JEMeHTAX'> WBTYHTHBHATO NpaBa: 0 NOLIEKAMAXD 3IMO-
0iAXD> H OpejCcTaBAeHIAXD. 00BEKTHHXD, CYOBEKTHHXD H pele-
BARTHHXD (JAKTOBDL; Y4emie O COOTBBTCTBEHHWXD OpPOGKIIAXB:
0 HOpMaxh, NPaBOOTHOMERIAXB, O06A3aHHOCTAXD W NpPaBAXb
HHTYHTHBHATO HpaBa W HXD [OPEACTABIAEMHXD 3J1eMEHTAXD.
dajauel0 coenjaibHAro ydemia o6b MBTYHTHBHOMB HpaBb aBigerca
JONOJIHATEIbEOE BHACHERI® TOTO, YTO CHEIaJbHO CBOHCTBEHHO
WHTYHTHBEOMY OpaBy 10 CDaBHEHI M 10 OTBONIEEI Kb NO3M-
THBHOMY.

Cb yKa3aHEHMD TakXke YKe BB OpeIbAYNEMb H3I0XKeHIR
0CHOBABMD oTaudieMd -(differentia specifica) WHTYHTHBHArO IpaBa
0TH MO3MTHBHATG, HAXOAAMEMCA Bb 00J1aCTH METEIICKTYaIbHATO
cocTaBa H COCTOAMUMB BB OTCYTCTBIM BB COCTABS MATYHTHBHATO
npaBa npeJcTaBIeniil HOPMATABENXD (haKTOBD, B CO3HARIN ATTPHOY-
TEBHOH 00:A3aTeTbHOCTH COOTBBTCTBOHHATO MHOBEEHiA HE3ABHCHMO
OTb Kakaxb 6N T0 BH OWJO MOCTODOHHMXDH ABTOPHTETORD,—
CBA3AHH pa3EuA JAaabEbilmia XapakTepuus 0COGeHHOCTH HETYH-
THBHAT0 NPaBa MO CPABHERI Cb NO3ATHBHLIM®:

1. Mexgy TbMb Kakh HO3HTEBHOE IPaBO, BeaBicTRie ompe-
IbasemocTu ero cojpepiaHiA BocnpiATiAME BHBIEHXD (aKTOBB,
MOTYIHXD OHTH OJMAAKOBO MO3HABAEMHMH M ABTODHTETHHMH
L1 MBOTEXD Jwiefl, c¢moco0BO 10CTaBAATH COOTBBTCTBERHRI
0ZH000pasEnil ma6iond npaBuxb A4 Gorbe mim membe 3Ha-
YHTEAbHHXD MACCh JiOJell, HeCMOTPA HA Da3iuyie HXD Xapak-

Teopia npasa ®m rocya., T II. 11
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Tepa, BOCOHTAHIA M T. X., HETYHTHBHO® MpaBo HMbBeTs HHIA-
BHAYaJbHHi, NBIUBHIYaJIbHO-H3MBHYHBHE XapakTeps; ero co-
Jepkanie (cocTaBb COOTRBTCTBEHRHXD AHCHO3MLINA) onpexbiserca
HHMBHIYAJIbHHME YCJOBIAMH H 00CTOATOABCTBAMH KW3HH Kam-
Jaro, ero XapakTepoMb, BOCIHTaHIeMD, 006pa3oBaHieMD, COMIATb-
HEMD [O0J0OKeHIeMD, TPOPECCIORATLHNIMH 3aHATIAMH, JHIHBIMA
3HAKOMCTBAMH H CHOINeHIAMH H MpodY. H npod. Koneuno, 06muocTs
H3BBCTANXD YCAOBIE A (JAKTODOBD DPa3BUTIA HHTYHTHBHO-NPABO-
BOA OCNXHKH HBCKOJIBKHXD HHIABHIOBS (Hanp., xbreft oxmoii
M TOH e ceMbH) HJAM GOJBIMXD HAM MEHBMHXD MAcCh HXb
MOKOTH BECTH H BeJeTh Kb HAINYHOCTH Goapmef wam Mmenbmeft
cTememn coriacid uXb HHTyuTABHaro npaBa. IloaTomy MomHo,
mamp., roBopuTh 00> MATYMTHBHOMD NpaBl JaHROH cembm, AaH-
HAT0 KPYKKa Wam OGMAPHAr0 Kpyra o6mecrsa, Hamp., COBDeMeH-
HATO KyJIbTypHAr0 o6mecTBa, 065> HATYHTHBHOMD Npapb JaHHATO
RIacca o6mecTsa, Hamp., pa6ounxb, (abpUKABTOBB, KPeCTHAHD,
noMbmukoBs, 0 NIBTCKOMD, KEHCKOMB, MYHKCKOMD WHTYHTHBHOMD
mpaeb B mpou., B cMuexd ykasamia mssBermofi ofmmoct: co-
JAepkaHia HOLIeKAMAr0 METYHTHBHAr0 npaBa (wim obmuocTd H
subeTd ¢b TEMB OTAMYIA €r0 OTH COJepEKAHIA HHTYHTHBHATO
npaBa JPYIHXb KPYroBb, JIPYrHXB KIaccoBb, BIOXD H T. L.).
Hbroropre BONPOCH WETYMTABHO-MDPABOBOH HTHEH, Cc006P23HO
Goapmeil 06mBocTH ycaoBiff, XBHCTBYOMEXD BB MOJB3Y BHpA-
Gotgn omperbiremHaro HXb phmenif, HaX0ZATH OXHHAKOBO® pPh-
meHie BB HATYUTHBHOMB UpaBh 60JIbMHAXP KPyroBs WIH 06mup-
HHXD KaTeropiii mojeft, xpyrie moaydanrs Mewbe ofmee pbme-
mie m 1. 1. H3cabroamie coorBbreTBeRAHXD O6mEBOCTelH (M
pa3anuil)—HATEpecHAd Opo0ieMa MCUXOJIOrHYECKON HAyKH o0
npash. Ho npmEuumiaibEO HETYHTHBHOE OPaBO OCTAeTCA HEIH-
BHIYAAbBHMD, HHIABHIYAIbHO-PasHOOOPA3HEMB 0O COLEDKAHIO,
H¢ MAGIOBRHHMD OPaBOMB, W MOKHO CKa3aTh, 4YTO, N0 COJEp-
#Kamil COBOKYHROCTEH HATYHTHBHO-IPABOBHX®H yOb#ienid, HETYH-
TUBEHXD 1paBb CTOAbKO, CKOIbKO HHIUBHIOBD ).

2. Byiyun HEgABUAYaIbHO-Pa3HOO6DA3EHME MO CBOEMY CO-
Aepxkamilo, HETYHTABHOe mpaBo BMberh c¢b Thub orimuaered

1) Bo mabbmanie mepopasymbHift mo momoxy BbIpaReHiA HHANBHIYAIb-
HBIR OTMBTAMDB, 9TO HHAHBHAYAILHBIMG BB NHXOXOrHYECKOMB CMBICTH
ABIAETCA BCAROS, I IOSHTHBHOE NpaBo. BeAkoe NcHXMYeckoe mepe:xHBaHie
ecth fABIeHie mHAHBHMAVaibHOH nemxmed. Be Tekerh pbus HpeTrs o0 cojep-
HaHIE NOAJERAIEXD WHIRBHAVAIbHBIXD NepemHBaHifl.
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OTH mo3ATHBHATO ThMB, ut0 ero phmenia cBoGogHO coo6pa-
3y0TCA C€b KOBKPETHHMH, HHIHBHJYAJIbHHMH O06CTOATEIBCTBAMH
JABHAro cayyad, Nammoll kurefickofl koMOHEAUiM, He cTBCHEHH,
Kakp Bb 007acTH NO3UTHBHAT0 [paBa, MNpPCIyCTAaHOBICHHHMD
ma6I0E0MB cOOTBBTCTBOHHNXD 3aKOHAHXD OpeJNHCAmidl, YycTa-
HOBHBIAXCA 00HYA6Bs W T. ., Cb COJepHKAmAMHCA B HHXD
pBmeniaMm 174 OOMHEXD KAaTeropifi CAyuaesb, MCHOPHDYOIHMA
MHOXECTBO HHIHBHIYAIbHNXD O0COOCHHOCTEH KOHKDETHWXD CAY-
9a¢Bh KH3HA M HE MOTYMEMHE WXB NpexycMoTpBTh H ¢b HEMH
€000pa30BaThCA.

BooGme mETYHTABHOe IpaB0 H ¢ro KOHEPeTHRA pbmenis cBoGOJHEL
oTh ABiicTBIA pasHBIXB (aKTOPOBD, ABIAMMUXCA B 001acTH HO3WTHB-
HAro npaBa 00NILHNIMYE HETOYHHEOMD HecooTBLICTBIA ero KOHRDETHHIXD
phmenidi cymectry pbia. XoTa BHAcHeHHAd BHIe YHA(HEANioHHAA
TeHJeHIid cBoficTBeHHA BooOmEe MPaBoBOH HCHXWKS B HMpOABIAETCA BB
u3pbeTHOR cTeneHH m BB 00JacTH HHETYHTHBHAro mpasa, BH gopyb
TeHjeHlin nosmTmBaNin, B (opwb TemzeHmim oTHocmTeIbHOH omperh-
ZeHHOCTH COJlep&KaHid, Hamp., cBOOOXBI OTH TOH TYMAHHOCTH H TOM,
HofJach, 0e3rpaHUYHOH, PACTAREMOCTH, KaEad CBOCTBCHHA HPABCTBEH-
HOCTH, H T. I.; THWb He Menbe, passbid (OpME NpoABIeHIA 9Tof TeH-
AeHIIN, Beaymig, pain ma0bmamifd BO3MOEHOCTH €NOPOBD A KOH(IME-
TOBB, Kb HTHOPEPOBaHiW cymeerea Abia, Hamp., mO CYmMECTBY Bam-
HEIXD (AKTOBB, HO He NONIAKIIAXCA [0 CBOEMY XaparTepy JerKoMy
KOHTPOAK0 U JOKa3aTeIbCTBY HIW HE CHAOKEHHBIXB BH KOHEPETHOMD
eIydal 0COOBIMH J0Ka3aTeIbHBIMH (opMaMH, cBOHcTBEHHH TIIABHHMD
00pasons MO3NTHBHOMY IpaBy. Byayum Beabjcrsie csoefi mabrommocTH,
BB eMHeTh 01H000pasia colepmaHid A4 Macesl REJUBHIOBD, cHeNialbHO
FOIEKING 118 YHR(UEANiE NpaBOOTHOMEHiH, TO3ATHBHOE IpaBO IIaB-
HEIMD 00pasoMb ¥ coenialbEo NOABep&eHo npHcmocobaeHio Kb aTof
coniaapRoii ¢YHENIA B nmoTpefHOCTH, BelymeMy Kb HOIYAHEeHIw Cy-
mecTBa rEla BHBIMEAMSD GopMaws, GHECHPOBAHHOCTH COJCPHAHIA HT. X.

3. Jlarbe, WATYATHBHOE OPaBO OTIAYAETCA OTH HO3UTHB-
Haro mpaBa CBOGOZHOKW H3MBHUHBOCTBI0 M OpUMBHAEMOCTHIO W
BB eMpicab mponecca meropmueckaro passutia. IlozmTHBHOE MpaBo,
AMEHHO BCABJACTBIO CBOeH MO3UTHBHOCTH, BexBAcTBie QHECAPO-
BAHHOCTH €r0 COJeD:KABiA HOPMATHBHWMHE (akTaMd, QakTaMd
NpONLIAro, MOAYach BeCcbMAa OTIAJCHHAT0 MPOMINATO, MOJBOPHKEHO
€00TBETCTBEHAEIMD 3a]ePHKAMD DPa3BHTIA, OTCTABAHID OTb Ha-
CTOAMmEeH AyXOBHOM, BSKOHOMHUECKOH H WHOM KH3EM. I9T0 BB
0€006HHO BHCOKOH CTemeHH OTHOCHTCH KB OOGHYHOMY IpaBy,
CCHIAWIEMYCA  HA TPajuOil M 0oOHYad NDeIKOBH, M MpeicTa-
BAAlOMEMycA BB 3m0xXB cBoero npoupbramia ,,Thub cBaThe,

11%
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ubMb crapBe“; HO W 3aKOHOAATEABCTBO HE MOMKETH He OWTbH TMOj-
BepXKEHO OTCTABAHIO BD TBXD HIH HHNXD CBOHXH YacTAXH
0TH NOCTOAERO M HeNpepHBHO pasBHBalmeiica xu3pd. Cb Apy-
rofi CTOpOEH, BBH 06JaCTH 3aKOHOJATeJAbHAr0 HpaBa, BOOOME BB
obract TBXD BUJOBD IO3HTHBHAr0 OPaBa, BH KOTOPHXDH COOT-
BBTCTBEEHHE HODMATHBEHE (AKTH 3aBHCATD OTDH ycMOTpBHIA H
NPOH3BOJA TAKAXD HAA WHWXD JHOD, BO3MOKHH HENPABHIL-
HOCTH Da3BUTIA H BB IPOTHBONOJNOKHOMD HAUDABJEHIM: BB BHIB
CKauKOBH BOEpeAh, BB BALB BBeJeHiA TaKOT0 NO3HTHBHATO
opaBa, JJA Bajaexamaro Gararorsopmaro AbilcTBiA KoTOparo
eme BBTD J0oCTATOYHAr0 pa3BHTIA HAPOAHOH nNCHXHEH, HBTH
eme HeOOXOJUMHXD HKOHOMAYECKHXD YCaoBii m T. m. Boobme
3qBch BO3MOXKHH HENPABHIABHOCTH H HeYJIAYHOCTH Da3BHTIA BD
PasIMYHEHXD CMBHCAAXD W HANPABAEHIAX'h, BO3MOKHO pbmalomee
xbiicTBie JIMYBAar0 HepasyMid, JETKOMHCAiA, HWHIABHAYAIbHNXD
WA TPYOHOBHXD KOPHCTHWXB, 3A0CTHNXDH MOTHBOBD H €000pa-
XeHil W mpou.

Wroft xapakTeph nponecca pasBHTIA HETYMTHBHATO OpPaBa.
YkasaHENA ABNEHIA, NpeJCTABAANIA OCIOKHEHid, CBA3AHELA
Cb 3aBHCHMOCTBI0 COTEpKAHiA NO3HTHBHATO NpaBa OTH HOPMA-
THBEHXD ()aKTOB, WHTYHTHBHOMY MNpaBy uy#kAu. HATymTHBHOE
IPaBO pPa3BHBAETCA 3aKOHOMEDHO-NOCTENEHHO, He TOABEPHKEHO
(HUKCHDOBARil0 M OKaMeHBHi0 W He 3aBHCATH OTH Ubero OH TO
HA OHI0 mpomsBoJa.

YeraHoBAEHHOE [OJOMeRie, BOPOYEMDb, OTHIOAL HO COXEp-
KOTH BD ce0b yTBepkIemid, YTO HMHTYATHBHOE NPaBO MpeicTa-
BAAETDH BenpeMBHHO Jyumee 1o copepxamiio, Goxbe coBepmenHoe,
HlealbHOe IpaBO WA T. N. HanpoTHphs, BO3MOKHO M 9acTO
OLBaeTH, YTO MHTYHTHBHOE NPaBO HpejcTaBAsders MeHbe p06po-
KayecTBEHHO® NPaBO IO CBOEMY COXEp:&aHil0 IO CpaBHEHII €B CO-
oTBBTCTBEHEHMD NO3HTHBHHMD OPaBOMB. Bo-mepBHXB, Kakb OHIO
yKa3aHO BHIe, HATYHTHBHO® IPaBO Pa3HWXD HHIWBHLOBD Pa3HO-
06pa3Ho, WHAMBAIYAJIbHO [0 CBOEMY COJEPKAHID BD 3ABHCHMOCTH
0T YCNOBifi WHIWBHIyaIbHArO DPa3BHTIA; a 9TH YCJAOBiA PasBHTIA
MOIyTh OWTb TakOBH, 9YTO HOJyYaeTcd BB pesyaptarh Goxbe mim
MeEBe HEYZ0BIETBODHTeJIbHOS HAH JAXke BechbMa 310KaYeCTBOHHOE
HETYMTHBHOG NPABO; MEKLY OPOYEMD, Yike Bwme (cTp. 98 H ci.)
6nan OpuBeleHH DpPAMBDH NmATOMOTMYECKAr0o pAa3BHTIA HHTYH-
THBHO-OPaBOBOHl MCHXEKH 0N BIIAHIEMB HEYZAYHArO NPABOBOTO
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BOCHHTAHIA Bb cembb. 3aThMb HETYHTHBHOG NpPaBO, BHPAGATH-
BaGMOe MYTeMb B3AHMHATO MCHXHYECKAro o6meHIA BH PAsHHXD
KPyraXs H KDY&KaXb JOJe# ¢b 0OmUMH HHTODECAMH, OPOTHBO-
CTOAMEMA HATEpecaMdb JAPYTHXD, HMBeTH TeHIEHNil Pa3BHBATHCA
Bb HAODABIGRIH OJHOCTODOHHATO NPEJNOYTEHiA MONTEHKAIAXD
HHTEDECOBh BB ymepOs Jpyrams '). Coxepianmie o6maro 3ako-
HOJATeIbCTBA BB STOMB OTHOMEHIH OGHKHOBEHHO Xydme, mpa-
suabEbe, ubMb cofepxamie MHOKecTBa HMBIEXCA BB Haporh
KDYAKOBHXD M KJIACCOBHXD HMATYHTHBENXD mpasb. [larke, mpm
HAJHYHOCTH BD HAPOAB OTCTABMHXB WO CBOeHl KyabTyph, BB
YaCcTHOCTA ITHYECKOH KYABTYPB, CA0eBH IO CpaBHEHI CB PYKO-
BOJAMEI0, HAOPABIAIMEN 3aKOHOTATONLCTBO H T. . YacThio
ofmecTBa, 3aKOBHOJATEIBCTBO HOAYYaeTh B Da3HHXD C(Pepaxb
Gorbe mpocbmenHmii, 6orbe KyAbTypHBI Xapakrepd, IBMD HH-
TYHTHBHOE OpPAaBO OTCTABMHEXD KYIBTYPHO BJEMEATOBD H MpOY.
Hanp., no 3akomy JaEHaro BpeMeHH, JAHHar0 rocyiapcTsa rpa-
#jJage BD 061aCTH MpaBh JIHYHATO YBaKeHid, mPaBD 9eCTH, CBO-
6og oTh ThaecHHX'> HaKa3amii W IpPOY. DABHM, 10 HATYHTHB-
HOMY e [OpaBY pasEnNXDb cdepb CymeeTBYeTb Beangafimee
HEPaBEHCTBO JWYHHXD NPaBh PasHHXD YICHOBD 06N(eHia; HAmp.,
00 HHETYHTHBHOMY NpaBy, TOCHOJACTBYOIEMY BB cepaxs npH-
CAYTH, TO0J0keHie 6apuHa BB 00JacTH NpaBh JHYHATO JTOCTOHH-
CTBA H 4YecTH COBCBMD WHOe, HeWeIH HPHCIYTH, NOJ0XKeHie
kaMepiuHepa coBchMB HHOe, HeiKeJH DA3HHXD JHND HHA3MI
NpHCAYIH; BaKORD YCTAaHOBAAOTh KyJAbTypHOe OpadyHOoe mpaBo,
HATYHTHBHOE #¢ NPaBO0 HBKOTOPHXD CH06BD 06IIECTBA NMPHOACH-
BAaeTh MYXKY NpaBo OHTH, HCTA3ATH #KeHY, OTKA3HBaeTh mocxbi-
Hell BB HpaBh KaxoBaTheA HA MyKa, CUHTAETH ITO MpecTymie-
giems # mpou. m mpou. Mexkny mpounms, eme GoxbmiA pastagis
MeK]y HHTYHTHBHHMH | NO3ATHBHNMH 9ICMEHTAMH ITHKH BB
eMHCIB MPEeBOCXO0JCTBA COJEPHKAHIA NOATHBEHXD MOKHEO BafiTH
BD 061acTH HpaBCTBeHHOCTH. KCIH CPaBEHTH cOJepiKaHie MO3H-
THBHON XpHeTiaHCKOH HaH GyAMCTCKON MOpaIH €b NpeRHEl H
Telepemeaeld MATYHTHBHOKW HPABCTBEHHOCTBIO XDHCTIAHD HAH OyA-
JHCTOBD, TO NOLIEKAMAA HATYATHBHAA HPABCTBEHHOCTH HPe-

) IlpmumBer 9TOr0 ABIEHIA MOTYTH OBITH NPABHILHO BLIACHEHDI INIIE
Bh CBASH ¢b OOIEI0 Teopieid MpPOMCXO & AeHiA M PasBHTIA HpaBa.
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CTaBIfeT> BB 3HAYNTEJAbHON cTemeHH HBYTO BecbMa Kalkoe H
HA3MEHHOE [0 CPABHEHI Cb MO3UTHBHOM ).

4. Cv Goabmeiw GbaEOCTBIO, ¢b GOJABINEN MPOCTOTON HATEX-
JEKTYaJbHATO COCTABA WETYHTHBHATO HPaBa MO CPaBHERI Cb HO-
3UTHBENMD, Cb OTCYTCTBieMb BB ero coctas npencraBienif
HODMATHBHHXD (haKTOBD, CBA3aHD Goapmifi o6bemb, Gorbe mm-
pokada npuMbBEHMOCTb mOJ0eHid MATYHTHBHArO mpaBa. Takd Kakb
Bb 061acTd NO3HTHBHATO HpaBa MOJJTexaulid NpaBHiIa NOBeJeHiA
€co3HalTCA 00A3aTeABAHIMA Bb 3aBHCHMOCTH OTBH COOTBBTCTBEH-
HHXD OpefCTaBAACMHXT ABTOPHTETHO-HODMATHBHHXD (PAKTORD B
Ha OCHOBaHIN TAKOBHXB, TO 3Ta 0043aTeABHOCTH CO3HAGTCA TOJIBKO
00 OTHOMERI® KO BpeMeHH NOCKS BO3HMKHOBeHIA MOJIeRAMAro
ABTODHTETHO-HODMATHBHAr0 (hakta, Hamp., mocrb H3jamia cooT-
BBrerBeREaro aBTOpHTETHAr0 BebHIA, TOIbKO IO OTHOMERI KO
BpeMeHH [0 YCTpaHeHiA ero 3Hayemia, Banp., A0 OTMBHH mofte-
&amaro Bexbnif nau 3aMBHH ero0 HEHNMB, TOJIbKO IO OTHOMERI Kb
ToMy wbery, A4 koroparo mmberca Mam uMBers aBTOpHTETHO®
3HaYenie mojAemauliil ¢aETh, HAmp., NO OTHOUIEHID KB TEppH-
TOpIH JAHAAT0 TOCYAApeTBa BB 00JaCTH 00MErocyIapcTBeHHNXS
33KOHOBD,—JAHHAr0 Topoja BB 00JacTH NOCTAHOBIGHIH TOPOJ-
CKOTO HayaJbeTBa, — JABHAT0 A0OMA BB 001acTH MOCTABHOBIEHIH

!) Mexxy npoummM®, HEROTOPble CTOPOHHHKH ,BOSPOXJEHIA ecTeCTBEH-
Haro npapa“, oTHOcAmiecd BB TO e BpeMA OZ0OPATENLHO KB HpPELI0REH—
HOH# MHOI0 NCHX0JOTHYEcKOli Teopim mpasa, COeIHHSIOTH HIOJJeEamlia ABB
EKaTeropim uieft Bb TOMB CMBICAB, YTO PYROBOAANII# cBBTHL JAA KDPHTHKR
NOJOKHTEALHATO IIpaBa H €ro COBEPIIEHCTBOBAHiA, Jif HOJIATHEH NpaBa,
OHE yCMATPHBAKOTH BbH WHTYNTHBHOMD INpaRb wim BooOme BH NHJIHBO-
AYaJRHOMD CHZEATLHOME> sTHYeCKOMD cosHaninm. Taks, 'eccens, <Bospomae-
Hie ecTecTBEHHAro @paBa», HCXOJATH HB TOr0, YTO «CYN[ECTBOBaHie
HODMB BHYTDEHHAIO WHTYNTHBHANO NPaBOYObmJeHis He NOJAERHTH COMHB-
HiJ0», HaspiBaeTh COOTBBTCTBEHHOE NPaBO «HAEAILHHINhy (eTp. 9) B BO3-
BOZETHL €ro Bb MacmTaldh Jis KPEHTHER NOJOXHT. mpaBa H T. A. Ilo moBoxy
NOJIATHKE NpaBa aBToph 8awmbyaern: ¢mpod. J. 1. Ilerpammukiit nprotess
Kb yObmJeRil0 Bh HeOOXOAHMOCTH BO3POEAEHiA ecTeCTBEHHAr0 IpaBa,—
BIOpOYEMD HOXB HOBOH eme He ckoMmpoMeTrEpoBanHON ¢opsoli noamTmkm
npapa“, T. €. aBTOPBh, NOBEAHMOMY, NOJAraeTh, YTO Bb 00JacTH NpoOJeMbE
u mpell ,MOJATHKH NpaBa“ xbio BAeTh TOIBKO T. CK. O HOBOH, eme mHe
CKPOMIPOMETHpPOBaHHOH BHIBECES JaA BOSCTAHOBIeHiA yueHia 00B miealb-
HOMB, €CTeCTECHHOMT: Npakb, HOHEMAeMOMDB FBh CMBICTS HHTYHTHBHATO
npaBa, ¥ O BOSBEJeHiH ero Bb PYKOBOACTBO [id BaKOHOJATEILCTBA; CP.
Tak®e HoBropoaness BL Has. Buime cTaThb, erp. 273, 274 m xp. Cp Moeit
TOYEH 3pBHIA BHTYNTHBHOE NPaBO (M WHTYHTHBHAA HpPABCTBEHHOCTH) OT-
HIOZb He COAEPEHETH B HE MOKETh COJEPKRATh BB ce(b pyroBoAAIaro cehra
A48 COSBATEIbHO-PANiOHAJbHON NOJWTHKE, W NpEIIOAEEHHAA MHOIO IpO-
rpaMMa NOJATHRE NpaBa, KAKh HAYEHW, CYIIECTBEHHO OTINYHA OTH BO3Be-
AeHis MATYHTHBRATO NPaBa Bk PYKOBOACTBO AJA S8aKOHOJATEIhCTBA.
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JOMAMEATO HAYAJNBCTBA, TOABKO WO OTHOMERI Kb TMB AMIAME,
Kb KOTODHMD OTHOCHTCA H JId KOTODHXD HMBeTh 3Havemie gaH-
HWA ABTOPHTETHO-HOPMATHBHWH ()akTh, HAND., MO OTHONEHIK Kb
NOJBJACTHNMD H3JaBmeMy moBexbmie W T. 1. 9TH orpaEAYeHis
no Bpemenn, wbery, AHDAMDB H T. 1., CBA3AHAHA Cb NpefcTa-
BACHIAMH HODMATHBHHXD (akTOBh H HXB pBmawmuMs 3made-
RieMb BB 00JacTH NO3HTHBHATO NDABOCO3HAHIA, 9YHIH WATYH-
THBHOMY NPaBOCO3HAHI0, KOTOpoe HMBETH TAKEMDB 06pasoMB BB
€00TBBTCTBOHHENXD OTHOMEHIAXD HEOTPAHHUEHHNI 06HeMB H He-
OrpaBHYeHHYI0 OpPAMBRAMOCTS.

Op oMb Jaxbe CBA3AHH COOTBBTCTBORHHA Pa3IHUid MEXIY
NO3NTHBHO-NPABOBHMH ¥ HHTYHTHBHO-ODABOBHMH MDOEKIiAMH.

Me#1y ThMB Kakb MOSHTHBEHA HODMH MOpEJCTABIAIOTCH Cb
HAHBHO-IPOEKNIOBRO TOYKH 3pBEiA EBROTODHMH BHCIHME 3aKO-
HAMHA, CYMECTBYOIHMHI W UADCTBYIOMHMH HAJD IARHOK TEPpH-
TOpiel, Bb Teyemie H3BLETHATO BpeMeRM M T. J., HHTYHTHBHO-
IPaBOBHA HOPMH NpeJCTABIAKNTCA BHCIMAMH 3aKOHAMH, CYIie-
eTBYIOIEMH M TOCHOXCTRYIOIMMA Be3Xb, Bceria, MO OTHOMERIKH
kK0 B¢hbMB m T. 1., TNOCKOABKY CYOBEKTEHA MpeicTaBIeHIA HIN
DpeJiCTaBAeHiA DeJIeBAHTEHXD (PAKTORD, BXOJANiA BB COCTABD
9THX'h NepexMBaHifl, BE BHOCATH COOTBBTCTBOHHHX'H OrpamHYenii.
OGasamBocTH W nNpaBa BB 00JacTH MNO3ATHBEATO NpaBa MWpe]-
CTABAANTCA BpeMeREHMH, MBCTHEME M T. 1., BB 061acTd HBTYH-
THBHAT0 NpaBa BCeOOMHMH, BCeria H BesyB cymumn | T. 1.
(cp. Bume crp. 473 M ¢I. M HEXKE O COOTBBTCTBEHHNWX'B TpeJ-
CTABACBIAX'D MIKOJAH €CTECTBEHHAr0 MNPABa).

Jarbe, WBTYRTHBHHSA HOPMH, C000pa3HO0 ACCOLiaTHBHOH CBA-
3aHHOCTH HOJJONKAIHXD OMOLiH ¢b mpeicTaBleHieMB n3BBeTHArO
MOBEJERIA, KAaKb TAKOBOTO, HJIH Chb OpefcTaBIeBiaMH H3BBCTHHXD
PeIeBaHTHHXD (JaKTOBB, KAKD TAKOBHXD, BHE 3aBHCHMOCTH OTBH
YbuXB-1460 Bexbmili, MBCTEHXD H BpPeMEHHHXD Yea0BBUeCKAXD
00HYaeBs H T. 1., NPEACTaBAANTCA, BH OTINYIe OTH IO3UTHB-
HHX'B, UMBIOMPXD YCI0BHOE 3HAYeHie, HODMB, Kakb HBUTO HETHH-
Hoe, mnpaBuabHOe camo mo ce0b. Oteioxa BB 061acTH HAHBHO-
OpOEKIIORAOH DCHXHKH BHCIIH Opeoahb, BHCMIll paETs HETYH-
' THBHO-NPaBOBHXH HOPMB, 3HaUenie HXD Kakh BHcmaro Macmrala
H EpBTEpiA AA4 ONBEKH DOSMTHBENXD HOPMB, JAJd NOPHIAHIA
BXD Bb- cIy9al BecooTBBTCTBIA MXT COJepHaHiA CoXepEKAHID
HETYHTUBEHXD HOpMB, H T. A. Cb 3mMB cBasama, jarbe,
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€N0cO0HOCTs WHTYHTHBHATO NpaBa JOCTATATh BHCIIAT0 3MOMI0-
HAJTBHATO MOXBEMA, HOLYACH BHCOKAr0 9HTY3ia3Ma WA (aHa-
ta3Ma. Boo6me, moBmpuMoMy, ceteris paribus sMomionaibEad Ku-
BOCTH, HHTEHCHBHOCTH IPABOBHX'D 3MONiil B 061aCTH HHTYHATABHATO
mpasa Goapme, YbMB BB 00JacTd mo3uTHBHArO mpasa. Keiw Taks,
TO H MOTHBANiOEHOe XbiicTBie CO3HAHIA CBOEro JoJra — mpaBa
Apyroro (mACCHBHO-NPABOBAA MOTHBAI(A) W AKTHBHATO CO3HAHIA
CB0GT0 NIpaBa (aKTHBHO-IPABOBAA MOTHBAWif), a pPaBHO COOTBBT-
CTBeHHOE BOCOHTAaTeAbHOe IbficTBie, AOMKHM OHTH BB 06xacTd
WHTYHTHBHATO NpaBa Boofme caxbHbe, ThMB BB o6aacTH mo3n-
TABHATO mpaBa. Pasymberca, BB oTIBIBHHXD KOBEDETHHXD Y-
92AXh H 061acTAXD MOKeTb OHTh HHOe OTHOMeHie, Ooapmiii
aBTOPHTETH, Goabmas KABOCTH, 6orbe CHIbHOE JaBJEHIe HA MO-
BejeHie MOKeTb OHTh Ha CTODOHB NMO3WTHBHATO WHpAaBa, HAWP.,
00NYHAro BB NCHXHKE OATAOMUXD BHCOKO® YBakeHie Kb Tpa-
JEOiAMD ¥ o0n9aAMD HmpepkoBb. B ofxacta mosmTHBEATO, IIAB-
HEMB 00pa3oMD OQHOialbHAr0 NO3UTHBHArO, mpaBa ABHACTBYITH
OpH TOMB 9acT0O pasHne m000YHNE MOTHBH He-3THYECKAro CBOM-
CTBA, Coo6pakeHid pacyera, 60A3Hb HAKA3aHiA H T. 0., MHOI-
kpbuasomie wim 3ambEalongie cmemE(UIECKH - OPABOBYID MOTH-
Balilw BB Abrb QakTHIeckaro JocTHkeHiA cooTBBTCTBERHATO
TIOB6TOHIA.

Msysad ¢b OOMOmbH WHTPOCIIOKTHBHATO H COeJHHEHHArO
MeTOJa COGCTBEHHO® M Uy#0e NOBeLeHie, MOCKOJABKY OHO OOpe-
1badeTcss NPaBOBOK MCHXHKOK (UPABOBOW MOTHBAOICI), He TPYXHO
y6bauTeea, 9T0 (aKTHYeCKH HHTYHTHBHOE NPaBO HIPaeTh BeCHMA
6oIpmyl H CYMECTBEHHYK pOJAb BB KauecTBS (akTopa HHXHBH-
IyalbHAro NOBeICHIA H MACCOBHXB, CONIANBHHXD, DKOHOMAYG-
CKHX> B HHHXb ABJIHIA; BB 06MAPHNXD 061acTAXB COMiaXbAON
XKH3HA OHO HIpaeTs 60xbe BakKHEYI H CYMECTBEHHYI POJb, IBMD
mo3aTABHOe mpaBo. Muoria o6xacTH W 3JIeMEHTH HAIIUXD OTHO-
menii kKb OIMKHAMB, BB 0COOEHHOCTH Kb OJU3KAMD JHDAMD,
Bh ceMeilHOH, JoMamHe#l XW3HH, BB 06JacTH J00BA, APYKOH,
IpiATeNbCKAXD, TOBAPRMECKAX'D OTHOWIEHIH, BOOOME JYHKAN MO-
3NTHBHO-IPABOBOH HODMHPOBKH, H MOCKOIBKY OHH onpeXxbisnrcs
OpaBOBOK MCHXHKOK, CO3HAHIEMB TOT0, 4TG APYIAMD IPHIATASTCHA
0Th HACh M HaMDB OTH JApyraxd, 3xBcs pbilicTBYeTs HCKI0YH-
TeAbHO HATYHTHBHO® mpaBo. Ho W Bo MHOrAX® THXB 06racTax®
#Ku38H, TAB mofgaemamie BODPOCH MOBEAERIA NPELYyCMATPHBANTCA
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W pbmawTes TaKD HIM HHAYe MO3HTHBHEMSB NDABOMB, HAOD.,
Bb o6XacTH Xo3aficTBeHHO-IBI0BOM KH3EH, BD ofAacTH HafdMa
KBADTHDH, NpPHCIYIH, W3BO3YAKOBD, MOKYNKH Bemed BB Marasu-
HAXB, BB 001aCTH OTHOMEHIA Kb Uy#Oi COOCTBEHHOCTH, JKH3HH,
ThaecHOll HeNPHKOCHOBEHHOCTH, 9eCTH H HpP0Y., MOCKOABKY Xbao
HJeTH 0 CO3HAHIA W COGMOJERIM NpPaBb JIPYTAXD HIH CO3HAHIK
H OCYNECTBJEHIA CBOHXBH HOpPaBb, (AKTAUECKA JIOJH PYKOBOX-
CTBYIOTCA OOWKHOBOHHO BOBCe HO TBMB, 9YTO @0 DTOMY MOBOLY
OpeNNHCHBACTCA TPAkJAHCKEMHA, YTOJAOBEHMHA 3aKOHAMH HJM T. 0.
(370 rpomagmoMy GoapmuEECTBY 0GHKHOBEHHO BOOGIIE HEH3BBCTHO),
a CBOHMD HHTYHTHBHHMD INIDaBOMB, YKa3aHiAMH cBOeH WHTYH-
THBHO-IPABOBOH COBBCTH, Takh 4TO (PAKTHUECKO OCHOBOKW CO-
OTBBTCTBeRHAT0 CON[iafbHATO ,,OpABOMOPANKA“ H JIbHcTBATEND-
HHMD DHYAroMb COOTBETCTBERHOH COMIAJbHO - NPABOBOA KA3HH
AsadercA BB cymectsb pbaa He mDo3@THBHOE, & HWHTYHTHBHOE
npaso. JImms BB HCKIOYATENSHHXD, OATOXOTHIECKUXD CAYIAAXD
KOHQANKTOBD, HApymenii m T. f. xbao jgoxoxurs jo mpaMb-
HeHid [O3MTHBEAr0 npaBa. Bb HBEOTOPHXD 061acTAXB, BIPO-
9eMb, IIaBEHMDB 006pa3oMd BB 001acTH O(HNIATBHO - FOCYAAD-
CTBeHHNXD OTHOMHIN, BB 061acTH TOCYZAPCTBEHAAr0 CyJa,
yOopaBJeHid ¥ T. 1. TJaBEYI0 H pBmamyo AIA HCKIOIUTETLHO
onpexbagomyo porb HrpaeTh MO3UTHBHOE NPABO.

Hzysaa nyrems camomaGuojenia W coefMEEHHAr0 NCHX0J0-
THYECKAT0 METOAA OTHOMEHIe HHTYHTHBHO-NPABOBOM NMCHXHKH Kb
PasHHMD BONDOCAMD [OBEJGHIA, MOKHO KOHCTATHPOBATH, YTO
BBROTODHE BONPOCH, paspbmaeMne Bb TAKOMB WA HHOMD CMH-
¢1b MO3UTHBHBIMG NPaBOMB, BH HHTYHTHBHO-IPABOBOA NCHXHKD
He HAXOIATH HUKAKoro orebra, W Habmojenie WIW OpejcTaBJe-
Hie TaKOro WAH HWHOTO (haKTHUECKAro MHOBeNeHIA BB NOAJemamed
o61acTi, Hamp., COTIACHATO WJd, HANDOTHBD, HECOTNACHATO CB
NOJACKANEMA OpeINHCAHIAMHA 3aKOHA, He BO30YXKIAeTh BB Ha-
mefl NCHXHKS HWKAKOH HATYHTHBHO-NPaBOBOH DeAaKIiu, HH MO-
punarteisHofi, oTBeprafomeil, HA 0J00pHTeAbHOHA; Bamp., MO 3a-
KOHY MOJAraeTcd TaKOA-TO MOPAJZOKD COCTABJIEHIA IOCYJAPCTBEH-
Haro Ow:keTa, Takoii-TO MOPALOKD OXpaHeRmiA HacxrBiersa, mpe-
N0JaBagie TAKAXD-TO NPeIMETOBD B TAKHXBH-TO MKOAAXD, ecIH
MH 10 TOBOLY COOTBBTCTBYWIIEXD BONPOCOBD MOOPOGYeMB MpH-
BeCTH BB IBiicTBie HAmy MBTYMUTHBHO-IPABOBYIO COBBCTH, MONH-
TaeMcd J00HTBCA OTH Hed OTBBTA Ha BOHNpOCH, €CTh JH Hpej-
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NHCAHAEH 3aKOHAMH TOPAXOKD Bajjexamifi u ¢b ToukH 3phaid
HAMero MHTYHTHBHAr0 NpaBa HAH HAMA HHTYHTHBHO-NpPABOBAS
coBBer Tpe6yeTh HHOr0 MOPAIKA, OPeIUHCHBAGTH JH OHA mpe-
nogapamie TEXD e HIH HHHXD NPeIMETOBD Bb TAKAXB-TO MKO-
Jaxb, H T. 1., TO HANIA MONHTEA ORaKyTeA GesycrbmAHMH,
MH He IOTYYAMD HHKakoro otebra, T. e. coorBBTCTBORHNA
MHTYRTHBHO-NPABOBHSA NEPEKUBAHIA BOBCe He MOABATCA BB HA-
mefi neuxmkb. OTelofa BOSHAKAET HWATEDECHHHA W BakHHM, €D
ToYkE 3pBEIA XapakTepa © 3HaYeHiA HHTYHTHBHATO NpaBa H
NOHMMaBid WpaBOBOfi XW3HA BooOme, BOODPOCH O TOMB, Ha 9TO,
Ha Kakid o6JacTm [OBeJeHIA pacmpocTpandeTcd MHTYATHBHO-
npaBoBad HODMHDOBKA H KaKBXD o61acreil oHAa, BB OTIHYie OTH
NO3WTHBHATO OpPaBa, He Kacaercd,—Bonpoch o cdepd ibicria
WHTYHTHBHAT0 0paBa W OTHONEHI ed Kb cdepd jxbilersia mo-
3UTHBHAT0 OpaBa.

Ilcuxonormyeckoe naGaiofenie (BB 0COOeHHOCTH CaMORaai0-
Jemie, Bb CBA3H Cb WHIYKTHBHWMDB CONOCTABJEHIEMB NOLIeKA-
IEXD (AKTOBD) TOBOPHTH BB HOAB3Y CcIbAyomaro Tesmca:

WerynTeBHO-IpaRoBaA HODMHDOBKA pacmpocTpansercd Ha
T8 o6ractn oTHOmeHIH KB APYTEMB, Bh KOTOPDHXD XB10 HIETH
0 mpmyumenin mn3pbermaro Jo0pa mam 314 (BB TOMB gHCAB
u3pbernoll TArocTn, wasbeTEaro MMymecTBeHHATO OpeMeRm) HJH
pacnpexbaenin n3BECTHHXD 61arh HIH 304D MEKIY HBCKOABKAMHU
cy6bexraMu, distributio bonorum atque malorum. T. e. gexo-
Bbueckoi meuxmkd cBoficTBeBHA TeHJeHNiA BHpaGaTHBaTH W Ja-
BaTh onpelbleHAHA HWETYHTHBHO-NpaBoBHA pbmemia Ha TB BoO-
NpocH, KOTOPHE CO3HAKTCA, Kakb BONDOCH HpAYHHERIA 706pa
BIA 314 JADYTHMD WAM HOIydeBif H3BBCTHHXB 6iarh, uspber-
BHX'b [1I0COBH, HIH HCNHTABiA H3BBCTHHXD 3015, O6peMeneHid
A3BBCTRHIME MEBYCAMH CO CTOPOHH JIDPYTHXb.

Hockoasky e Aba0 uwiers 06h HHOrO poja BOOPOCAXD H
OTHOMeHIAXD, HANp., 0 (HOPMATBHOCTAXB, MOTYIIMXD OHTH 10
U3BBCTANMD 0CHOBABIAMD PalioHATbHNMH, HEOOXOLUMEIMA H T. X.,
0 TaKAXD HIH HHNXD TeXHHYECKAXD €m0co0aXh H MNOPAIRAXD
ABfierBil, MOTymuX’b O6HTH yMBCTHHMH HIH HEOGXOJHMEIMH Cb
ToukH 3pbHiaA WB1ecoo6paznocTH, TeXHHKA, HOINTHKH, NELATOTHKI,
HO Ge3pasJMYENXD ¢b Toykn 3pbmia pacmpexbiemia xo6pa HiH
312 Bb 00menb cMHCXb, He NPeJCTABIANMEXCA BL CO3HAHIM
KaKb aKTH MNpDUYMHEHiA MM NOaydeHia Ao6pa MAH 313, HATYH-
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THBHO-NIPaBOBaA COBBCTH He pearmpyers, OpPOABAAeTH 06e3pas-
AWYHOS OTHOMEHIe; COOTBBTCTBEHHHXD MPABOBHXD MepeRMBAHIM
He BO3HMKAETD. '

Coo6pasno ¢b 3THMB, HANp., Kb BONPOCAMB MOPAIKA H
(opMB CcOCTaBIEHIA TOCYIAPCTBEHHATO 610J:KeTa HBTYHTHBHO-IDA-
BOBAA MNCHXHKA OTHOCHTCA 0e3pa3inyHO; HO Kb TaKHMDB BONpO-
caMb (PRAAHCOBATO X03AHCTBA, KOTOPHE HpPEACTABAAKNTCA BONPO-
caMi pacnpefrbaenia cooTBBTCTBeHHHX'D TATOCTe, HANp., pacHpe-
xbaemia mojaTHOro GpemeHH BooGme nam onpexBiaemHoll mogaTu
MeXJIYy DasHHIMH KIacCaMH HIM packiagkd u3pberHol mojarm
AIH TOBHHHOCTH Me&Ly OTABABHEIMH JIWOAMHA, HAOp., XOMOXO-
3AeBaMH OOMHMHN, WIH KOTOPHE NpEICTaBAANTCA KAKD BONDOCH
pacupexbienia 6iarb rocyzapcTBeHHO-X03AlCTBEOHHAr0 mOmedYeHid
MeRLYy DASHHMH KJIAcCaMu NOJJAHEHXD, HAOp., MekIy npeicra-
BATEJAAMH COJbCKO-X03AHCTBEHHOH H HHOH NPOMHILICHHOCTH,
MeXILy Da3BBMH DTPOBHELIAMH, HALIOHAABHOCTAMH, HAUD., PABHO-
wbpHaro uim HepaBHOMBpHAaro pacmpexbienia epeicTsh Ha Ha-
1i0BaIbHENA IIKOJH DA3HHXD HaljoHAAbHOCTEH W mPOY., —HATYH-
THBHO-IPABOBAA NCHXHKA OTHOCHTCH He G6e3pasimdmo, EMbercd
€¢00TBBTCTBEHAOC MHTYHTHBHOE (PHHAHCOBOE WPABO.

Iopaxka Bu30Ba BacabiEukoBh, OXpaHN HacrbicTBa H
IpOY. METYHTHBHEOE HACABICTBEHROe NpaBO He KacaeTcd, HO HA
BONPOCH, KOMY 1o cosberm mpuymTaerca HacrbacTso, a paBHO
Ha BOUPOCH Haljdemamaro pacnpexbiemia HacrbzeTBa Meiny
conacrbIHAKAMA, Takb 9YTO6H He OWI0 BHHKOMY OGHIH, OHO
0ONKHOBeHHO JaeTh Takie HAH WAHe OTBBTH.

®opyarbaro mopAjka Ha3HAYeBiA HA CAy&Oy., YeaoBill Bo3-
pacra, nensa, ompexbiemia Yacopd CAymeOHHXD 3aHATIH A T. 1.
HETYHTHBHOE Cay#eOHOe DpaBO He KacaeTed; HO BB caydab
OpejnouTeniA ¥ Ha3BaYeHiA Ba CAyXSY MIM MOBHINeHIA MO NPO-
Teknin Mepbe jpocrofimaro kKamjujata, BB caydab pacmpexbaemid
cayxe0naro GpeMenH HIA BArpajEHXD BO BDeXb OAHEMB H B
N0AB3Y JPYTEMB OO MOTHBAMD JHYEHXD 3HAKOMCTBD HJH T. I,
Bb cayyab HeocHOBaTeIbHAT0 BHIOBOpa HAH HHOTO JHCLMIUIH-
HAPRATO HAKA3amid, JOIMeHiA JONKHOCTH H T. I.—HRETYATHBHO-
mpasoBa cOBBCTh, Y KOT0O OHAa HOpMaJbHO Pa3BHTA, PearTHPYETH
NOpHNATEAbHO, TOAYACH CHIBHHMB NIDPABOBHIMDB HeErof0BaHIEMD,
H NpoY. B Opod.

Huoe noxomenie 1bia, mmpe cpepa xblicTBuTeasHofi HIn
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BO3MOKHOH HOPMHPOBKH, pa3moo0pasmbe coiepikaHie HODMHDOBKH
H co0TBBTCTBeHEHXD oO6A3amHOCTed M mpATA3amifi — BB o6xacTH
nosnTuBRaro npaBa. M6o cogepxamie sTOTO mpaBa ompexbasercs
colepkanieMb HOPMATHBHHXD (akToOBB, a BHTH (AKTH, HAmp.,
00HYaH, 32KOHOJATENLHHSA MOCTAHOBAEHIA, TAKOBH, YTO OHH MO-
TYTh Kacarbcd JOONXD o6racTell mOBeeHIS, HE3ABMCHMO OTDH
BXD OTHOMEHiA KB pacopexbiemio xo6pa mim 31a WAM CO3HAHISA
Takoro orHomemid. Bb 9ToMB, MekIy mpouAMD, BaKI0UAETCA
OJHO 3D BAKHNXD NPEHMYI[ECTBD MO3UTHBHATO NMPaBa MO CPaB-
HeHI0 b HHTYATUBHNMB H OJHA W3D NPHYAHD COLIAJIBHOH mO-
Je3HOCTH U He00X0ZAMOCTH, HA PALY Cb HWHTYHTHBHHMB, NO03H-
THBHAro mpasa. Ha nouBS ofHOro METYHTHBHAr0 mpaBa He
MOrMa OH CymecTBOBATh M ycnbBMHO pasBHBATECA HOPMATbHAA
CONIaJbHAA KH3HD HE TOJABKO MOTOMY, YTO BB TaKOMB cAyyah
He Ona0 OWH Hajdexkanmell yHWHEALiH NPaBOOTHONEHIA, He
Ona0 OH cONiadbHATO MHDA M HpPOYHAr0 WHOPAXKA, HO H LOTOMY,
4T0 MHOTiA 06JacTH MOBeJeHif, HYKJAaMIIiAcA B OPABOBOH HOP-
MHpoBKB, Onan OW BoOOmME JHNIGHH TAKOBOH BexBICTBie HO-
cnoco6HOCTH MHTYHTHBHATO NPAaBAa JOCTABHTH €e.

Ecrtb, BOpoueMb, H Takid TeMH IPaBOBOH HODMHDOBKH, KO-
TOpRA N0 OpHpOXB €Boell MCKANYANTH, ecil HE MO3HTHBHYI
HOPMHDOBKY Boo6me, TO, BO BCAKOMB CIyYah, coOTBBTCTBYIONLYI
cymecTBy Xbia, HaJL1eKamYK0 HO3NTHBHYKH HOPMHDOBKY, KOTO-
pua Tpe6ylTh, XAd AOCTHXKOHIA HALAKANHUXD De3YAbTATOBD,
HETYHTHBHO-IPaBoBol HopMupoBkH. Cojga oTHocATea TH ofracta,
rad ABageTcd HEOOXOXMMHMD coXpaHeHie cBo6oXHON H3MBHYH-
BOCTH M nOpmcmoco6aseMocTd o06a3aHHOCTell M MPaBb Kb KOHKPET-
HHMB 06CTOATEJIbCTBAMD, ¢006pa3Ho H3MBHIMBOMY 06HeMy, H3MbH-
YUBHMD CTENOHAMD HHTEHCHBHOCTH, KayecTBEHEHMD OTTBHKAMDB
B T. . DeleBaHTHHXD 0O CYMeECTBY 00CTOATOABCTBD, HAIMD.,
XapakTepa W CTeNeHH 3acAyrb, BAHOBHOCTH W T. m. Bb o6xa-
CTH JHTEPATypHOH, XYIOKECTBeHHOAM M HMHOM KDHTHKM, BOoOme,
pacmperbaemid mOXBaxh M MODPANAHIf, Hrpalmaro OrPOMHYI
poib BB comiaibHOH %W3HM M ed mporpecch, xord ABiao muers
0 HepBeoBux® Oraraxd, ABHcrByeTs CcoOTBBTCTBEHHO® HHTYH-
THBHO® [ODPaBO, MOJCKA3HBAKIee, YTO KOMY NDHYHTAETCA, 4dero
KTO 3acIyXKHID, BCAKAA e MO3RTHBHAA HOPMHDOBKA, HE TOJIBKO
opumiasbHad, HO W Heodmmiaibad, 31Beb OHaa OH HeywBeTHA.
Il Gorbe BemecTBeHHHA HATpagM 3a 3acAyrd, Hamp., 3a I0CY-
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JAPCTBEHHNA WHAM OOMECTBEHHHA BHIAWIIACA 3aCIyTH, He MO-
IyTs OHTb paliOHATEHO HOPMHDOBAHH G6e3h  WperoCTaBAGHIA
HETYATHBHOMY NpaBy pBmemia BOmPOCOBD 0 TOMB, 3aCAyHKH-
BaETh JH JAHHEHN WATWBHIBG HArpakjeHid ® BB Kakod MBpb.
Kakaa rkoMy ormbtka npmumraetea Ba 3ksamend, 310 gabao
HHTYHTHBHO-IIDaBOBOH cOBBCTH BK3aMeHATOpa H He MOKeTh OHTH
pa3yMEO npeionpexrBbieHo MO3MTHBEHMD NpaBOMB. Bb o6aacra
HakazaHil Bb Da3AMIBHXD cepaxDd KH3EH, BB ceMbB, mEoxb,
BH YroA0BHON 061acTH BechMa BakHO copasMbpenie Hakasamia
€O cTemenHbi0 BHHOBHOCTH, 4T0 MOKETH OHTb JOCTHTHYTO TOJIBKO
¢h [OMOMbIK WHTYUTHBHArO, a He NO3MTHBHEAr0 mpaBa. Bb Ta-
KAXD 00JacTAXD UO3UTABHO® OpaBO HIA cOBCEMD He BMBmu-
BaeTed, M Abao mpefocraBadeTcA HCKIOYATEAbHOMY ABHCTBII
WHTYHTHBHATO NpaBa, WIH OHO YCTaHOBIAETh JHIMDb H3BBCTHHA
paMkd (mamp., BH 06IacTH HAKA3amidi: OTBH Takoro-To pasMbpa
10 TaKoro-T0), Bb Hperbiaxd KOTOPDHXB C€BOGOLHO IBiicTBYeTH
HHTYUTHBHO® 1UpaBo. Bb o61acrm yroloBEWXD mpecTyMAenii
NPHMUTABHOE NPaBO, NOLD CHIABHHMDB JaBJeHieMB Bb 3TO BpeMd
yEH(QHKANIONRON TeHJEHIIA, YCTAHOBIACTH MO3ATHBHO (PHKCHPO-
BAaHAHSA Hamepeldb, He3aBHCANIA OTH CTeNEHH KOBKDeTHON BH-
BOBHOCTH, Hakasamid. HyaprypHoe yroiosmoe mpaBo (HKCHDYETH
TOAbKO Tpexban, mpegocTaBIsAA COOTBBTCTBEHHHHE MPOCTOPD Xad
rbiicTBia WATYATHBHAr0 npaBa. Bb o6ractd Harpalbh, a DaBHO
H BB DasEHXB JPYrEXD cdepaxd Hakasadifi, Bamp., poiHTedb-
CKHX'h, TOCHOOJACKAXD, ¥ HAa HHESMAXD CTYOEHAXD KYABTYPH
BBTs mo3uTHBEAro malioRa, a TOCHOACTBYeTh WHTYHTHBHO®
TPaBo.

Hexopa wanp Toro, wro mo mBph o6raropoxenmia m comia-
Jusania veroBbuecroll mCWXMKE JaBiemie YHA(DHKALIOHHOA TeH-
JeBNjH NpaBa, Bejymell Kb KePTBOBAHIIO CymecTBOMB Jbia
W35-3a TOYHOH (PHKCHDOBAHHOCTH W Ge3CHOPHOCTH IPABOOTHOMIE-
Hifl, moctemeBHO ocraGbBaeTb, MOKHO NeLYKTHBHO, BB KauecTBh
3aKOHA Da3BHTIA [0paBa, YCTAaHOBHTh TWOJAOKeRie, 4T0 cdepa,
npejocTaBideMas NOATHBHNMD NPaBoMb IBACTBI0 HHTYHTHB-
HAr0 npaBa, JOJ:KHA Cb TeueHieMD BpeMeHm Bce GorBe yBeam-
YHBATHCA.

H3w npepmpymaro maiomenis BUIHO, 9YTO NIPABOBAA KH3Hb
¢b TOYKA 3pBHIA B3aMMOOTHOMEHiA WETYHTHBHAr0 M NO3ATHB-
HAr0 mpaBa pacmajgaeTcds Ha TpH obractE: 1) 00JacTh HCRJIN-
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yATeABHAT0 CymecTBoBaHiA M AbilcTBiA mO3WTHBHATO UpaBa,
2) o6xacTb HCKAWYATENBHATO CymecTBOBaHiA W XbilcTBi MATYH-
THBHArO0 0paBa H 3) 061acTh NapaiielbHAr0 CYyLECTBOBARIA M
xbficTBia 060MXH BHIORH HpaBa.

OrsocuTensHO TpeThedl, BOOOmE BecbMa BamHOM H o0mup-
Bof, 061acTH BO3HHKAWTH pasHHe BOMPOCH, KacalouIiecs B3aHM-
HHXD OTHOMEBIH MeXIy JABYMA KOHKYPHDYOIHMH NPABAaMH.

Coga ormocUTCA WpeMKIe BCEro BONPOCH 06D OTHOMEHiAXD
HXD 0O COJEDKARBil, O COLIAciH, COBNAJEHIH WO COJepkKaHil0
WIH pa3HOTJACIH, pasAdyid COJepHaHiA HMHTYHTHBHATO M WO-
3UTHBHATO NpaBa.

Bt 5TOMB OTHOmERIM MOXKHO YCTaHOBHTH cabayomia moxo-
Henid:

1. Cp opmofl CTOPOHH, MeXIy NApANIeJAbHO CYIIECTBYIO-
IIAMA BB HADOJBHXD cepaXbh HHTYATHBHHMD H MO3HTHBHHMB
mpaBoMb, EMbeTcA H JOJXNKHO Hew3Gbmmo mMBThCA Ccoraacie mo
COep:KAnil0 Bb TIABHBXD OCHOBAX'b, BB OOmMEMD H OCHOBHOMB
nampasienin. Y Ha 3TOMB H cooTBETCTBeHHOH 63@UMMHOU NOD-
Oepacrrs W B3amMoykpboieminm xbiicTBia STHXD JBYXB mOpPaBO-
BHXD NCHXHOKD 3WEXETCA (PAKTHUECKIH OPABONOPAIOKD H COOT-
BhTCTBeHHNH COMiaJbHNE, MOANTHUECKIN, HKOHOMHYECKih W T. J.
erpoil. Ilpuynnsas meu3GBkEOCTH TAKOr0 OTHONIEHIA HWATYHTHB-
HATO M NO3WTHBHATO NPaBa KODEHHTCSA ¢B OXHOM CTOPORH BB
TOMB, 9TO, KaKb 3TO NONJICKHTH BHACHEHIO H JORA3aTeIbCTBY
Bb YUeHIH 0 NpPOHCXOMJEHIM B Pa3BUTIH Opama, pasBHTie 000HXD
DpaBb, H HETYATHBHAT0 H [O3UTHBBAro, ompexrbiderca BB
o6muxD W OCHOBHWXD YepTaxd JbilcTBieMD OfEEXD O TBXD
¥e COMiaTbHO-ICHXUYECKAXD MNpOIeccoBh, XbBACTBYOIMUXD N0
0JHEMD H THMD e 3aKOHAMDB, H JHMb BD CBAH €O CONH-
¢rueCKAME pPA3AMTIAMH WHTEINEKTYaJIbHATO COCTABA MHTYHTHB-
HATO W MO3WTHBHATO NpaBa MOAYYAKTCA YACTHYHO PABTHYHLIE
pesyAbTATH DPa3BATIA, PasnNd YACTHHA, N0 OoJbIIell YacTH He-
CyMeEcTBeHHNA, pa3auyid mo cofepkamio. Cb apyroit eropomm,
Bem3(BKAOCTh COTNACiA MO3WTHBHATO M HMATYHTHBHATO NPaBa BB
TJaBHHXD OCHOBAXH KODPEHATCA BB TOMB o6¢cToATeanctBb, 4To
OHOBDEMeHHOe CyIecTBOBamie H JbilcTBie HHTYHTHBHAr0O W MoO-
3HTHBHATO NPaBa BO3MOKHO TOABKO OPHA YCJOBIH HAJAMYHOCTH
corAacia BH o0mUXD W OCHOBHHXD YepTax'h; nph mepexoxh pas-
HoTJacia 3a m3BBeTHHe nperbain mem3(hikEO KpymeHie mojae-
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Hamaro NO3ATHBEAT0 OpaBa—-BD caysak conmpordBienia, BB
dopmt comiaxbmONl pesoxionin (cp. HHEE).

2. Op jgpyrofi cropomb, MesIy NO3HTHBHEMD H HHTYHTHB-
HHMDB TPaBOMB He TONBKO MOTYTH CYl[eCTBOBATh (BB YKasad-
HHXD Operbiaxs) W CymecTBYITH PasHNA JacTHHA Da3HOrIacid,
HO OHM Jame no npupoxb Bemeii memaGbmmn. Taks 4T0 TaKoro
NO3HTABHATO NpaBa, KoTopoe OH BO BCEXB 4aCTAXD H BJAEMEH-
TaXh CBOEro CcOJep&amiA OBIO COTMACHO CB HAPAAIETbHO CYIIe-
CTBYIOUIEMD HHTYHTHBHHMB [PaBOMB, HH Y KaKoro Hapoja BBHTD
H He MOXeTH OHTD.

OcnoBamig 3TOro moJaomenid, ykasuBawmia Bwberb b Thub
XapaKkTeph PasHHXB KaTeropifi Hem3GBAKHNXD pasporiacii, co-
CTOATH BB CABIYOMEMD:

Bo mepBuX®, Takh Kakbh WHTYHTHBHOE NpaBo, Kakb OO
JEa3aHO BHIIe, Y pa3BHXD 3IeMeHTORS 00mecTBa, pasHHXD
KJIaCCOBD H HHIWBHIOBB, HMEETD pasinyEoe BB YaCTHOCTAXD
cofiepxanie, T0 y#e BeabIcTBie 9TOro Takoro MO3UTHBHArO NpaBa,
KOTOpO® COBNAJAX0 OH N0 COXepHKaHi0 ¢b HATYHTHBHENMD Npa-
BOMB BCEXD 316MEHTOBD 00UIeCTBA, He MOKOTH OHTH. ¥ J0BJIe-
TBODAA HHTYHTHBHO-UPABOBHMB TPeGOBARHIAMD OJRHXB, NOATHB-
HO® TpaB0 TEMB caMHMDB He YAOBIETBODAETH HATYHTHBHO-IPa-
BOBHMD TpeGoBamiaM® Apyrnxs. W wbmb pasHoobpaswbe cocraBb
HAapOJOHACEJERIA NO BOCHHTARID, HANIOBAJIBBOCTH, POJHTIH, KAac-
COBHIMB MHTEpecaMb W npoy., W Boodme 9YbMB Goibme pasHO-
ofpasid m pasmorjacii Bb nperbiaxb caMofi MATYHTHBHO-OpA-
BOBOH mapojsofi menxukm, TEMB ofmisebe m Goabme pasmo-
riacia W KOATH3IH 3Tofl KaTeropin MexXy NO3HTHBENMSB NMPABOMB
H HATYUTHBHEIMD OPABOMD Pa3HHXD OOMECTBEHHENXD H.IeMeH-
10Bb. Pasnoraacia arofi KaTeropin MOKHO HA3BATh KJAACCOBHMH H
HHIHBAIYAIbHEMH KOH(IMKTAMH MeXAy NO3NTHBHEIMD H HATYH-
THBEBMB [PAaBOMb.

Bo Bropux®, Takh Kakb METYHTUBHOE IpPaBO, Kakd OBLIO
YKa3aHO BHIIe, pa3BUBaeTCA H, CTaio0 OwTh, MBHAETD CBO® C€O-
Jep&anie Bb MCTOpIM HeNpPepHBHO-NOCTENEHHO, Pa3BHTe ke MNO-
SHTHBHAr0 mpaBa IO caMofi npupoxB 5TOro mpasa MOXBEpKEHO
3aJleDAEAMD H DPA3HHMD WHHMD OTCTYIIGHIAMB OTH HENpPEDPHBHO-
NOCTENeHHAT0 PasBHTIA, TO NO3UTHBHOE DOPaBO NONKHO HEH3-
6bikEO0 BD PasHNXD CBOMXD 9YacTAXD OTCTABATh OTH DasBHTIA
HHTYHTHBHAT0 OPaBa H BOOOME PacXOZuThCA ¢b HUMDB HO COLED-
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*anin, BerbycTBie CeNUpUICCKHX'D PA3INYill IPOLECCOBD PA3BHTIA.
W ubmp Goabme n o6uibebe (arTHIECKNm 5TH, BB H3BBETHHXB
npegbiaxs HeH30BKHHe, JHCCOHAHCH MEXKIY IpomeccaMu pas-
BHTIA, IbMB GOJbMIECH HEMOJIBHKHOCTH H OKaMeHBIOCTH JXOCTH-
raeTd TpajHIjOBH0-0GNYROe HAH HEOe OpaBo, HANP., BeabjcTBie
npucoelmHeRiA peanriosnofi camknin, Wam uwbws Membe mpucno-
c06JeB’s 3aKOHOJATEJbHNH MOXaHH3MD KB C000pa3oBaHI0 3aK0-
HOJATeAbHAr0 IPaBa €b HAPOJEWMH HHTYATHBHO-UDPABOBHMH B03-
spbaiamu u TpeGoBamiamu, Thub obmiasmbe u phage ceteris paribus
KOBGAAKTH 3TOTO DOAA MeXKIy HATYHTHBHHMB H MO3HTHBHHMB
npaBomMb. MXB MOXKHO Ha3BaTh HCTODHYECKAMH HIM HBOAIOMIOR-
HHMH KOB(JHKTAMH.

Bt Tperbmxb, Takh Kakb [O3HTHBHOe MpPaBO COTJACHO
cBoell mpupoxB ® comjaapmodi ymMDHKAUioHROR (YHKNIA pacxo-
JETCA M JOMKHO Hen30bxHO pacXofuThCA C€b HHTYHTHBHHMD
OpaBOMB [0 CTeNeHH OpRCHOCO0.IAeMOCTH Kb KOHKDETHHMB 00-
CTOATEABCTBAMB, B YaCTHOCTH JONKHO YCTAaHOBAATH Pph3kia
TPABANH, TOYHO-onmpexBieHHHe 00BeMH BB 00JaCTH O00BEKTOBD H
PeleBAaHTHHXD (PaKTOBD, HIHOPHPOBATH HENOAJAOMIECA KOHTDOIIO
(akTH W OpoY., TO H NPH OTCYTCTBIH BH TBXD HIH MBHXD
o6iacTaxh pasHOrAacii ® KOH(JIHKTOBD YKA3aHHHXD BHINE
KaTeropii Hem3(hKHO NOMKHH HONYYATBCA DA3HOTIACIA MEHKLY
NO3HTHBEO H WHTYATHBHO-IDPABOBHME PRUEHIAMU KOHKPEM-
HOXS OwA% W EETEHCKAXH BONPOCOBB, KOBKDETHHXD Kazy-
copb. Hamp., mocTaHoBAAeMHA O(RIIATPENME CYAaMH 00 3a-
KOHAMD, X0Td 6N H BOOAEB panioHAALENMD H IPEBOCXOZHBIMB
IO COMEPKAHID 3aKOHAMB, pBmeHiA KOHEDeTHHXD IBAD T0JEKHH
Bb H3BBCTHNXD npepbaaxb Bo36ymkIaTh BB NCHXHKD CTOPOHD
H UyOIMKH HHTYHTHBHO-NpaBOBoe ocymjemie. M uybmp Goapme
AAHHOC NO3HTHBHO® MpAaBO pasBHBaeTCA NOLD JaBJeHIeMD YHHA-
dukanionnofi Temjennim, vThus Goxpme cymecrBo xbaa mep-
TByeTCA BB INO0AB3Y TOYHOH ompeXbJeHHOCTH, XOKAa3aTeIbHOCTH
peIeBaBHTHNXD (aKToBD H T. A. (WI# vbMb Goabmme NO3ATHB-
HOe NpaB0 DAcHpOCTPAHAETH CBOW HODMHDOBKY M Ha Takie Bo-
OpocH, pbmemie komxb cabroBaro G6N NpegoCTABATL HETYATHB-
HOMY mpaBy), Thbub o6uababe ®m pbsue ceteris paribus 9TH, BB
#3BBCTHNXD mpepbiaxs Hem3(hkHHe, Pa3HOTAACiA M KOH(PIHKTH
Bb 00JaCTH KOHKDETHNXD pBmeniil,-—KOHKDeTHO-KHATelCKIe HIH
»Ka3yHCTHYeCKIe “ KORQAUKTH MeXk1y HNOHTHBHHMDB H HHTYHTHB-
HHMD TPaBOMB.
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Takuws 00pasoMd, 9TO KacaeTcd OTHOMEHIA MEXAY HHTYHTHB-
HHMD H 03HTHBAHIMB IPABOMB M0 COAepHAnil0, T0 3xBch myvboTCA
MABUMAJBERI 0 MaKCHMaNbERI npenBaN cornacia (WIH pasnoriacia)
MeXIy HUMH, W (aKTHUECKOe OTHOMEHie COCTOHTH BB KoxeGa-
BiAXD> B DA3HHe MOMEHTH HCTODIH, Y PasBNX’b HAPOXOBSH H T. 1.,
MEK]IY 9THMH DpexBramu.

Ubwp Goapme BH 3THXD Nperbraxs Bb JaHHHN MOMEHTH
cTeNeHb coraacid, ThMB JAyyme W mpaBurbEbe, IPH NPOYHX'B
PaBHHXD YCA0BIAXD, (YHKLIOBADYeTH OpaBo BOOGmE CpeXH
AAHAATO HapoAa, THMD HeykIoHEBe ero co6miofeHie, BB dacr-
HocTH TBMD Ooiabme yBameHid M CHMOATIH Kb CYMECTBYOMOMY
DO3MTHBHOMY 1paBy, THMD Goipme JLOBONbCTBA CYMECTBYIO-
IAMB CONialbHHMB CTpoeMb H ThMB Kpbmue 3T0TH CTpod; H
00paTro.

Hocxo.my MOHNY MBTYHTUBHHMD M NOSHTHBHHMD HDABOM
AMBloTCA TaKid MAM HEHA pasHOTAAacid MO COAepXKaHilo, TO BO3-
HHKaeTh, Jarbe, BOOpOCH O TOMB, Kakb paspbmaiTca mofxe-
Kamie KOHGIUKTH BB KOHKDETHHX'D CAYIadXb.

IMockoxsky HETYHTHBHO-NpaBOBHA MABHIA CTOPOHD OTHOCH-
TeJbHO HXD B3AHMHHIXD 06d43aHHOCTell W NpaBh COBHAJZANTD MO
cofepianio n omb (cropomn) JBACTBYOTH COrAacHO Cb YKA3a-
HiAMH HX'> METYHTHBHO-OPaBOBOil coBbern (3Had mMAH HO 3HAM,
YT0 0O MO3UTHBHOMY MHpaBy HOAYYHI0ch OH uWEOe phmemie), TO
dakTHYeCkH HoJydaerTh phiaomee 3HageHie HHTYHTHBHO® MPABO.
To xe umbers Mbero Bb caygal obpamemis jra paspbmenid
Hecoraaciii He Kb NO3UTHBHOMY MpaBy, a Kb HHTYHTHBHOMY
OpaBy TpeTbEXB JHIB, Kb TperTefickoMy cyay mo cosbern u
7. 0. W cdepa Taxoro phmaiomaro 3EaveHiA WHTYHTHBHATO
mpaBa, OpH DOPOYHXD DABHHXD YCAOBIAXB, A0LKHEA mO MBpH-
pocTa KYILTYPH PACIIHPATHCA.

IMockoxbky ke abro ¢b camaro madala obeyxpaercd u ph-
maerTcs 00 WO3ATHBHOMY OpaBY, WIH BCABECTBie pasHOrIacia
CTOpORD XBI0 NOXOANTH BOOCABEETBIH [0 o6pamenis Kb MO3MA-
THBHOMY NpaBy, To 34Bch moAydaers phmaomee 3HaveHie mo-
cabiaee. Bopoyemb, W BB 3710l o6’actm, BB o6xacTH ¢hop-
MaJIbHO-pBmalmaro 3HAYeHid NO3UTHBHATO NPaBA, HATYHTHBHOS
IPaBo Ja’lek0 He Jmmeno ¢axTHIeckaro 3mauenid. OHO OKasH-
BAeTH JaBIeHIe HA TOAKOBAHIe M OpUMBHEeHIe MO3MTHBHATO MPaBA
B HAIpABIeHIN JNOCTHACHIA pBIIeRill, COTTACHHXD Cb YKA3AHIAMH

Teopia mpasa m rocyx., r. Il 12
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RETYHTHBHO-NPABOBOH COBBCTH HJIW, MO BO3MOKHOCTH, HamMembe
¢b 9THME YKasamiamu pacxogsmuxcd. IIpakTuka nosuTHBHArO
OpaBa mpeiCcTaBiAeTs paBHOXBHCTBYMMY0, HAampaBieHie KOTOpoR
BB Goxbe wan menbe 3magnTexpHoll cremend ompexbaserca pasxe-
gieMD> HATYHTHBBATO NpaBa phmaOmMAEXD JHIB.

W wa mayumyio 06paloTKy NO3HTHBHATO NpaBa, Ha YYOHYIO
0PHCOPYACBNi0 HMATYHTHBHOE IPABO OKA3HBAETH TAKOG Ke JA-
BIeHie, onpexbisa cooTebTeTBeERHMTB 06pa3oMb HAUpaBieHie
TOAKOBaHIA HCTOYBHKOBB, npumbHenie wam mempumbrenie aHa-
Joria, HampaBiemie oGo6memiii Ha mOYRS KOBKpETHAaro Martepiara
B BHBOJOB CHONIaNbHHXB IONOKCHIH H3h O0MUXD HAYaIB; H
8T0 BB CBOI OYepeLb OTpAKAeTCA HA HAUDABJAEHIE CYHeOHOH W
BHOM OpPAaKTHEH MO3HTHBHATO MpABA.

IT0 BIifmie METYHTHBHATO OpaBAa HA paspafoTRy W npawmb-
HeBie MO3WTHBHALO NpPaBa cmocobcTBYeTH BB m3Bhermoil crenennm
Opexynpexeniio, YCTPAHERID H CMATYEHID KOHQIHKTOBD MeIy
NO3UTHBHEMD H HATYHTHBELMD OPABOMB.

Boxbe cymectsenEnMD (arTopoMB, LBACTBYOIIMD Bb TOMB
Xe RanpaBiCcRiH — B> HANDaBIeHIM MNpeiyOpexieHia W yCTpa-
HeHiA KOH(IHKTOBD, ABAACTCA Takoe NCUXHYOCKoe AaBienie HO-
TYHTHBHATO NPaBa Ha 3aKOHOJATeAbCTBO, HA 06pasoBamie mpamo-
BHXh 00WYaeBd, BOOOME HA pa3BuTie MO3UTHBHArLO OPaBA, KOTOPO®
cTpeMuTCA DpuBeCTH mocrblHee BB coraacie ¢b HEpPBHMD.

SakoEH, MaccoBOe IDaBOBO® MOBejemie Jiofell, cayxames
HODMATHBHHMB (JakTOMD BB o0iacTH o6HYmaro mpaBa, W Jpy-
rie, Dopiexamie pascMOTPBHID HEEKe, HODMATHBHHO (PaKTH
OpeJCTaBIAlNTD Bb 3BAYNTEABHONl CTENCHH HE YTO HHO0E, Kakb
OPOAYKTH H NDOABIERiS METYUTHBHATO MPaBa COOTBBTCTBYOIMMXD
A0, WBAMBHAOBD M Macch, moxydaiomie 3arbMb BB memxurh
IDYTHX'D CAMOCTOATEABHO® 3HAUEHie, BDH Kauectsh oumpexbin-
Telefi WX NO3ATHBEO-NPABOBHXD HEPEKNBAHIKA, M NOCTOALKY
HETYHTHBEO® NpaBO ABAAETCHA CO3ZATENEMD MO3UTUBHATO NPABA.
Bopouems, Bo uaGhixamie wemopasymbmifi, cabayert ormbruTs,
970 JajeK0 Be BCB 3aK0BW, 00WYaH, BOOOMe ROPMATHBHHE
(GaKTH NO3WTHBRATO NPaBA CYTh NPOAYKTH H DPOABACHIA COOT-
BBTCTBCHRATO HATYHTHBEATO OpaBa, W HE BCe MO3MTHBHO® NPABO
BeJeTh CBOE NPOHCXOMJEHie OTH HATYHTHBHATO. YiKe BHMIO GHUI0
yK43aB0, YTO WHTYHTHABRO® IPaBO EMEeTH CBOW, OrpaBHAYCHHYD,
chepy cymecrsopamia ® Jbicreia (distributio bonorum atque
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malorum), H 9T0 BOOpOCH (opMaJbHOCTefi, TEXHHYOCKHXD M0-
PAJEOBD H T. 0., MOCKOABKY OHH IOJIBepraTed mpaBoBoMy phb-
MeRilo, OTHOCATCA Kb HCKIOYATEIBHON KOMIOTOHIIH MO3ATHB-
Haro mpasa. Bp aTofi o61acTH mo3uTHBHOE NpPaBO HE GHBACTT
H He MOXKeTb OWTh MPOAYKTOMT HATYHTHBHAro mpasa. Ho m B%
75X 004aCTAXD, KOTOPHA OTHOCATCS Kb KOMIETEHIH HHTYHTHB-
HAro0 MnpaBa, BOSMOXKHO BB OTTBABHHXB CAYYadXD BO3HHKHO-
BeHie HOPMATHBHNXD (AKTOBD H COOTBBTCTBEHHATO MO3ATHBHAIO
IpaBa OOMEMO HJIH JaKe BONPEKH HATYHTHBHOMY OpABY; HAImp.,
BO3MOKHH 3aKOHOJATETbHLA MOCTAHOBAGHiA HA WO0YBB TAKHXT
BIM MABXD PacyeToBh, WATEPECOBs W T. W., NpoTHBOpBIamis
HHTYHTHBHO-NP2BOBOH cOBLETH caMuXb 3akoHOZATe]ell WIH Ha-
POIBKXD MACCh M BH3HBAKMIA THML He MeHbe Kb KH3HH CO-
OTBLTCTBOHHO® NO3UTHBHOG MpaBo ).

IIpeo6rajaomee BHAYarh, BO Bpema BO3HAKHOBeHiA m03W-
TABHATO TpaBa, BCABICTBIO 3aBUCHMOCTH HOPMATHBEHXD (aKTOBD
0Th WHTYHTHBHATO 0paBa, corJAacie MemxAy 00OMMA UDABaMH
umbers TemJeRmi0 mocTeneHNo 3aMBHATHCA BCO BO3PACTAOIUME
Hecoraacismu, BexbacTBie (UKCHPOBARAOCTH CONEPHAHIA MO3H-
THBHATO mpaBa W cBoGofmaro JaipEbiimaro pasBHTIA HATYHTHB-
maro npasa. Ho, mo wmbpB mosBiemis ® ycunemid STUXD He-
coraaciii, NOABASETCA W YCHAMBAETCA NCHXHYECKOe JABIeHIO
WHTYHTHBHATO NpaBa BB TNOAB3Y YHHUTOMeRIA mpoTHBOphIa-
HIaro eMy [MO3HTHBHATO NPaBa H 3aMBEN HAHMB, CONMACHHMB
N0 cojep:Kamii, BB YACTHOCTH BB MOAB3Y oclaliemia H pas-
PYWHeHIA HAH €00TBBTCTBEHHATO H3MBHERiA mofIeRamaro O0HY-
HAr0 NpaBa WIM BB NOAB3Y 3aKOHOJATEAbHOH pedopMs; MOXB
BLiABIeMD HHTYHTHBHATO NUPaBa BO3HHEAETH H PACODOCTDAHSACTCH
MHCIb 00 oTMBEB mopJemamaro orabibEaro 3akona u 3avbeb
€r0 WHNMD HIH O mHepecMOTpbs moptemamaro KojJekca, HIH 0
sambuh momiemamaro Be-3aKOHOJATEIBHAr0 NpaBa HOHMB 3a-
KOHOJIATeNbEHMDS, OpPeIBbABIAIOTCA Beo HacroaTeapnbe TpeGopamid
peopMHE, MOJALICKABAITCA M HAKONJAIOTCA DA3HHE APryMeHTH

1) Bnpouews, 9T0 BOSMOKHO TOJHEO B H3BLECTHHIXL Ipexblaxb; Takie
BAKOHLI, KOTOpbIe OBl NmocTaHOBAAXE 4YTO Iubo, BaRIOUAOIIEe BB ceOB pha-
KO€ H CyIecTBeHHOe NpoTHBopbyuie HADOJAHOMY HHTYHTHBHOMY HDaBy, CHO-
eo6nbI Gplam Obl BHISBATH CKOphEe HApOAHOE BOSMYIIEHie, BOXHEHIe H T. K.,
9BMB HODMAIbHbIH NOSHTHBHO-NPABOBON yemBx®, YBWB COOTBETCTBENHOE
OOBUTHEHOEC. NpaBo; Thyb Oorbe HCRINYEHO paspuTiec oOMYHArO Ipapa, b
€aMare Hauaia pBsko NpPOTEBOPBYANIAro roCHOACTBYWIEMY BB MORIERKa-
IMAXB chepaxs GHTYHETHBHOMY NDABY.

12%
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AAg 9toro w T. X. U mHesaBmcuMO OTH 9TOro, WpH COCTABAGHIH
3aRKOROBH N0 KakoMy OW TO BHH OHJIO MOBOLY, HBTYHTHBHO®
mpaBo ABiicTByeTds BB NOJAb3Y YCTpaHemid IPH STOMB HPOTHBOPEB-
YaMUXD eMy MONOMKeHiH NpemHAro NO3UTHBHATO NpaBa, 3aMBHH
HXDb coriacEHMA. TakuMb 06pa3soMb, NpOHECCYy HOCTENEHAAra
moABIeHiA M YCHJeHiA PpasHOrJacili MekJy HWETYHTHBHHND K
NO3HTHBENMD [NPABOMD COOTBBTCTBYETH OpOLECC MHOKGETBA
YACTHYHHX'D ¥ MEJIKEXD Had Ooxbe mim Membe KpymBHXD pas-
pymeni#i u nepeMbEb BB cdepb MO3ATHBHATO OpaBa.

Ecxn Bb 3TOMB paspymmTerbHOMD M 0GHOBHTEJIbHOMD IDO-
necc MpOHCXOJNTH, HECMOTPA HA BO3pAcTaiollee JaBJeHie HE-
TYHTHBHAT0 0paBa, 3ajepika, BeabicTBie coupoTHBIeHiA Hpex-
CTaBHTeNell CBA3AHHWXD Cb CYMECTBYONHMD OPABOMB HHTO-
pecosb, Bamp., NpaBAMAXD M HMBOMAXB BB CBOHXD DPYKAXD
3aKOHOJATENbCTBO, HAH BCXbACTBie HMEHXD NPHYAED, H JBIO
KacaeTcd BAaKBHWXD H CYMECTBeHHHXh BOOPOCOBD NpaBa H 00me-
CTBEHHATO C€TpOA, TO JaipuBAmifi pocTd> JaBAeHIA MHTYHTHB-
Haro npaea, KOTopoe, BeABicTBie conpoTHBIERiA, npioGpbraers
Bce GOJIbIIYI0 HMOMIOBANBLHYI CHAY, AOXOAAMYH Y Bce Goab-
maro 9mcaa HHIHBHIOBD 10 3HTy3iasMa H (aHaTH3MA M J0BO-
JAIY0 HXD 10 (pAHATHYECKOH HEHABHCTH Kb CYIECCTBYIIEMY
HOPAJKY M ero NpefCTaBHTEIAMD, BH3HBA6TH BDH KOHIS KoH-
10BD B3pHBB, peBoxionio. Ilocrbanaa o6HKHOBEHHO yCKopseTcd
M o6rergaercs THMDB, 9TO HOIB3YIOMiecd CYNIECTBYOIHMD Npa-
BOBHMD CTDOeMB, H3BIEKalNlie M3 HETO MaTepiaibHYI0 MOXb3Y
(ramp., w3 pa6crBa, Kakb 3T0 OWJIO X0 cooTBBTCTBERHOM
aMepHKaHcKkofi peBoJomiN, H3D (eoJaNbHNXD NPHBHIETiH, KaKD
970 6bi0 10 (hpaHmY3CKONl DeBOMIOLIN) HAH HOXLAEPKHBAIONLIS
ero 0 KaKHMB-JH60 HHHNMB pacyeraMd H c000paseHiAMB (e3b
9THYECKOH CABKI[IM €O CTODOEH HHETYHTHBHO-LpPaBOBOH coBberh,
6e3s BEDH Bb CBATOCTH M COPaBEJAMBOCT CBOEro Jbaa MIH
Jaxe BONDEKH NPOTHBOMONOKHNMD YKa3amiAMb CBOH HHTYH-
THBHO-IPaBOBOil coBBCTH, MOABEpPraioTcA HeH30BKHO STHICCKOMY
OTPABIERil) H YOAJKY; UPOHCXOLHTH 3THYECKOe THieRie cooTBBT-
CTBYWOIHXD BEDXHHXD Cl106BD OOWECTBA M TOCYAAPCTBEHHArO
MeXaHU3MA, NOABARIOTCA H PACHPOCTPAHANTCA KOMIDOMETHDYIOILA
3aoynorpeGienia, 3ambuaerca HeJOCTATOKD YECTHHXD H  BH-
Jaomuxed, rbiAcTBYOmEXs ¢b BBPOW # BHTY31a3MoMDB, JOAeH,
BT I
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Xopauee 06bACHERIe ABAEHIA COMIANBENXD DEBOXOIIN Co-
CTOATH BD TOMB, 9T0 OHE BH3HBAKTCA KAACCOBHMH HHTOpe-
CaMH: HeNpH3HABAEMHO W MNONHDAEMHe CYIIeCTBYIOMEMB IMpa-
BOMD KIaCCOBHE WHTePecH BB cIydad Hapymemid NpeXHATO
pasaoBbcia cuab, BB ciydab mepexona Goabmedl cHIB Kb MOJ-
JefkalleMy KAacCy, BH3HBAOTD COOTBETETBYOMIA HACHIBCTBEH-
muii meperopors. Ho sro o6bsAcmenie mpornBophunTds (hakTaMs
HCTOpIN, HANp., ToMy HecoMEbmmomy dakty mam, Tourbe, ThuMB
OesqucientuiMd (pakTamMb, 4T0 palH, KpbmocTHne, BooOMmE pas-
BHE HO3Mi¢ H HAaXOJAmiecAd BH OTHOCHTEJILHO HEGIATONPIATHOMD
CONIATBHOMD NOTOIKEHIN KJacCH, HAXoismiiecd OB YOpaBie-
HieMD © TOCHOJCTBOMB OTHOCHTEABHO HHYTOKHATO KO.JIHYECTBA
roemorb, (eojaioBb W T. M., TEMb He Membe BB Teuemie cTo-
abrifi n THeAverbriil He YUMHAOTH HHKAKAXD PEBOXIOIN, MOKa
rocmoJCTBYeTd Bhpa BB CBATOCTH H CIPABEATHBOCTD CYIECTBYIO-
Iaro npaBa, T. €. MOKA CYIICCTBYONPe NO3ATHBHOE NPABO CO-
IIacHO €b HWHTYHTHBHMMD, Aaxbe, wamp., ToMy ¢akry, dYTO
YYacTEHKH  COOTBBTCTBENHON  Mem10yco6moll, peBoANII0HHOA
6opeOn pacoperbadioTes 1O JBYMD ODPOTHBONONOKEHMD Jare-
pAMB He COTIACHO TEOpIM HMHTEPECOBD, a MO0 HHHMDB COMIAJbHO-
NCHXRYECKHMD 3aKOHAMB, IDH YeMb, MeXIY OPOYAMD, 60ABMYIO
poabL HErpaeTh BO3PACTD, HHTENANTeHNiA, TeMOEDAMeHTs H T. J.,
H BB pesyaprarh BB 000MXD Jarepaxd GopoTcd MaccH TBXD,
KOTOpHE IO TeOpiH HETEPECOBD JOMKHH GHAH 6W GHTh BB DPO-
THBonoNokEOMD dareph. [larbe, cb ucmxonorHueckoii TOYRH
spbmia Teopia MATEPeCOBD, MO CYI[ECTBY NCHXOJAOTHYECKAA TO-
pif, npefcraBasercsd no Mempmeii MBpl He 0CHOBAHHOKW HAa H3yU6-
Hi, 3HAHIM ¥ TORUMAHIM YeloBBUECKOl NCHXHKH W MOTHBAMIH
nosenenia. Ilenxoxoria mHTepecoBh, Kakh TakoBad, He eCTh
NCHXO0J0TiAA, COOCOOHAsA 3aCTABAATH MHOKECTBO JHID KEPTBOBATH
CBOMMD GJaromoJyyieMs, CBOGK Kapbepow, CBOCK HH3HBIO H T. [.
Crpemsch Bce CBOCTH Kb SrOH3MY H MaTepiaibBHMB PacdeTaMb,
Teopia mETepecoBd BMBCTB ¢b ThMb, BB KavecTBh deus machina,
AOXKAA BBECTH MOpemofoieHie HeOGBACHMMAro JAd HeA W He-
BBIOMAr0 DpPOTHBONOJOKEAr0 HCHXMYeckaro Sxementa. Ilpupora
NOAJeXKAMAT0 MCHXOI0THYECKOMY OGDBACHERilD MOBEJEHIA BB JAH-
HOM 06JacTH TaKoBa, YTO MNPHXOJHTCA HCKATh O0BACHEHIA BB
ofaactn ABNeRifi M 3aKOHOBH 3THYECKOH mCHXHKH, H phub Mo-
XKeTh MATH 0 HpaBerBemmodi uau mpaBoBoil memxmkb. Ho mpas-
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CTBCHHAA NCHXHKA, KaKbh ObJO BHACHEHO BHINe,—MHDHAA NCH-
XHK4, B Kb HACHABCTBEHHOMY NPOBEI¢HI0 CBOMXB TpeGoBanil
HOCKXOHHA M Hecnoco6Ba. TakdMA CKIOHHOCTAMA H TeHJeHIiAMH
001ajaeTh, Bb 0061aCTH HTHYECKOH NCHXHKH, TOJIbKO NPABOBA.

Coo6pasno €b M3M0:KEHHHMB, Hamp., BO (PARNy3cKofi pe-
BOAKIiH OHJIA OOCTOAHHO BB pPasHHXD (opmMaxs pbub o ,mpa-
BaXb YeaoBBKa W TpamJaHHRa“, BB AMEPHKAHCKOH peBoXMiM
B T0Ab3Y YHHYTOxeRiA paberBa—o0 mpapb BeAkaro genosbra
Ha CB06OJy H Ha De3yABTATH CBOETro TPyAa H OpoY., H 32 HTH
IpaBa H DPOTHBB CLBAABINATOCA HEHBABHUCTHHMB HPOTHBOMOJOMK-
Haro nopaika npoucxofmia Gopnoa.

Pasymberca, kakb Be3l Bb MacCOBHXD CONialbHNXD ABI6-
HifXb W JBukeHiAxb, HMbioTea Beerja pasana npumben u
OCNOXKHEHIA, BD TOMD 9HCAD HpHMBCH DPasIHIABXD Y pasHHXB
BAEMOHTOBD HHTEDECOBD, PACYETORD, TiHecAasiii, uvectoxobii m
mpod. M 1pod.

Bp cayuab HepocraTouno CHABHATO Da3BATIA WIH HEJOCTA-
TOYRO 0GMAr0 pacnpocTpamenia COOTBBTCTBCHHAT0 HHTYHTHBHATO
OpaBa M PeBOJMIIA OHBAETH COOTBBTCTBEHBO CAAG0CHIABHON.

Bupouens, nmo moBopy AbilcTBiA MHTYHTHBHATO NpaBa Bb
I0Ab3Y COOTBBTCIBeBHBXD H3MBHemill mosmTHBRArO mpaBa, a
Tak®e DO NOBOAY COOTBETCTBERHArO BAIAHIA MHTYUTHBHATO NDABA
HAa TOJKOBaEie, HAYYHYI0 Pa3padoTky W npEMBHEHIE MO3MTHBHArO
npaBa cabayers ormbraTe, 9TO mojAexamee AbiicTBie HHTYH-
THBHATO OpPaBa N0 GoJbIIell YaCTH 0CTAeTCA CKPHTHMB M He3a-
MBTEEMDB, He TOJABKO BB CMHCIB OTCYTCTBIA COOTBLTCTBEHHATO
CIOBECRAr0 WM NHCBMEHHAT0 BLIDAEeHls, BO M BB cMbcTh
OTCYTCTBif 3HAHIA W HOHEMAHIA JbilcTBylOmuMH, HAND., OTCTAH-
BAOIUMH H3BBCTHOE TOJAKOBAHIE CYIECTBYIOWAr0 Npapa WIH
u3Bberayw ero pedopMy HOXDL BAIAHIOMD IABJEHiS HHTYHTHBHATO
npaBa, TOro, YT0 MX'h 3aCTaBAAeTH JBiicTBOBATL BB COOTBBT-
CTBeBHOMD Hampapiesld. MuTyntusmoe npaso nxbiicTByeTs BB
KagecTBl T. ¢K. He3pHMAro, 3akyaucmaro Qastopa, Ha cuesb
¥e HOABAAITCA PasENE HAHE apryMenTH H cooGpamenis, co-
CTABAAKTCA DAsHNA Teopid, NMOAUTHYCCKIA, COUiAJBHHS YYeRid.
Hecmorpa ma cBOl0 mOA9ach GOIbMYI NOBEPXHOCTHOCT, OXHO-
CTODOHHOCTb M NPOH3BOJABHOCTD, MOAAEMANIA APryMeRTALIH, Teo-
piu, yuemid, pasd OB 1o cBoeMy HampaBiemilo coOTBBTCTBYOTH
TpeOOBaHIAMD 3ap0KAANIMAroca W YKODEHANMAroca HATYHTHBHAFO
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NpaBa, NpPEICTAaBAATCA JOAAMD BecbMa YJaunHMA W yOBumE-
TeABHEMA, npioGphraioTh pacmpocTpaHeEic H  NONYJAAPHOCTH,
HHOTZA TaKylo BBpy m mountamie, kakad OWBaeTh Bb pelH-
riosaoft o6aacti. Cila WXB KODEHATCA HE Bb HXh HHTELIOK-
TYaIbHOMD COJEPHKAHIM, & BD HMONIOHATLHON HWATYHATHBHO-IPA-
BOBOH nNOAI0YBE.

Ha papy ¢b BuifmieMb WATYHTHBHArO IDABA HA DA3BHTIe
no3uTHBAAr0 HMBerca eme m mponeccs olpaTEaro B3amMoxhii-
CTBif, — BJiABie MO3WTHBHATO UpPABa HA PA3BUTIe MATYHTHBHATO.
WatyntrBECe NpaBO WHAMBWJA pasBHBAaeTCA BB XBrcTBE, BB
ceMbBb, Bb mEoAb W jarpebilmeii :xn3EM BH 3HAYNTEJNBHOA CTE-
DeHd NOXH BAIAHIOMD He TOIBKO HHTYHTHBHO-IPABOBHXB B03-
3pbEifl OKPYKAOMUXD H COOTBETCTBEHHWXD BHYMEHii Cco CTO-
POBN popmTeiedl m T. J., HO TaKke M moxd AblicTBieMb BHY-
IeHld, MCXONAMUXD OTb NO3HTHBHATO NPaBa, OTH COOTBBTCTBEH-
HHXD NPaBOBHIXT 00HYaEeBD M 3aKOHOBD M B0OOIe OTDH Cyme-
CTBYIOIAT0 NO3UTHBHO-NPABOBOTO COMIAIbHATO CTPOdA, 0CO6EHHO
eCAH JIAnBOe IO3NTHBHOG ¥1PaBO TMOAb3YeTCA B JAHHO COMiatb-
HOH cpexrb yBamkemieMb ¥ He NOABepraerca cOMEBEIAMD H KpH-
tikb. Bume 6nab yrasams npoiecch NpOU3BOJACTBA MO3HTHB-
HAr0 NpaBa €O CTOPOHH HATYHTHBHATO, COCTOANA BB TOMB, 4TO
WHTYHTHBHOE NPaBO BH3WBAeTh Takid ABilerBia, KOTOPHA WOAY-
YalTh 3HAYcHie HOPMATHBHHXB (aKToBS, XbBHCTByOMHEXD Bb
Kagecrsh TaKOBHXD Y#ke HE3aBHCHMO 0T HHTYHTHBHAro IpaBa,
HXD BH3BaBmaro. ARAIOrHYHO HMBOTCA MpOIEcCH HPOH3BOJ-
¢TBA HATYMTHBHATO NpaBa CO CTOPOHH MO3UTHBRATO, COCTOAMLi®
Bb TOMB, YTO IPABOBHA NEPEKHBAHIA, BHYIMAeMbHA HOPMATHB-
HHMH ()AKTaMH NO3ATHBHATO NpPaBa H MEPBOBAYAILHO 32BHCHMHA
0T NpefcTaBleHlll 3THXD (akTOBB, 3aTbyb, H 0c00eHHO BDb
caysab vacTaro MmOBTODeHIA HXD M HMOMIOHAJABHOH KHBOCTH,
NOJY4al0Th CAMOCTOATEJNbHWH XapakTeph, MOABIANTCA yiKe He-
8ABHCHMO OTH COOTBBTCTBEHEHXD HOPMATHBEHXD (paKTOBD H HXB
npeficTaBAeniii, T. e. Bb KauecTBS HATYHTUBHO-NIPABOBHXD.
Hponcxogurs 910 myTeMb 00pa3oBamid NPOYHEHXD JHCHO3HTHB-
BHXD accomiamiii CooTBBTCTBEHHHXD 00BEKTHHXD NpeICTABJCHLH
M T. X. U HMOEDATHBHO-ATTPHOYTHBEHXD dMouill. Memxy npo-
YAMb, ABHCTBIeMB HTHXD NpOIECCOBD MHTYATHBHO-NPABOBAA
HCHXHKa JOJeH, MMBOMUEXS CHENialbH0 M TOCTOAREO Abio ¢b
H3BBCTHHMD NO3RTHBHHMS NpABOMB, HAND., YYEHHXD cCOelja-
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JHCTOBD IODHCTOBD, CYXeHl, ajBOKATORD H T. 1., MOABEPraercA
¢B0e06DA3AOMY NEPEPOKIEHII H CNONIaNbHOMY M OXHOCTOPOHHEMY
PasBUTII0, COCTOSIEMY BB TOME, 4TO HOCTOAHHO HMH M3Y9aeMO®,
H371araeMoe Cb Kapeipw WIH npuMbaaemoe (T. e. OO pasHHMB
HOBOJAMD 9acTO MEDeRNBAEMOE A OCTABAADMEe COOTBBTCTBERHHE
JHCOO3NTHBENE cALIN) MO3MTHBHOE IPAaBO BB 3HAYATEAbHOIl cTe-
neRH QbaaeTcd XD HATYNTHBAWMD ODPABOMB H BHTBCHACTD H
paspymaers pasEHe JJeMEHTH HXD NPeXKEAT0 HHTYHTHBHArO
npasa; Takb YT0 HX'h MHTYUTHBHO-NPABOBAA ICHXHKA HOXYY2ETH
BB COOTBBTCTBeRHON MbpB uHON 00amKD, HexelH WATYHTHBHO-
NPaBOBaA I[CHXHKA He-cHelialmcToBD (OTEYZAa MOAYACT B3AMM-
HOe HemomuMamie, cmopw H 7. 1.). Bp GoaBe caaboil u menbe
saMbTHOl cTenemn TaKb e NBilCcTBYeTh MO3ATHBHOE MNPaBO HA
MHTYHTHBEO-NPABOBYI0 UCHXEKY W BCBXD NPOYHXD YJEHOBD
00MmeKnTIA.

Coo6pasno ¢b 3TAMB pasyMuoe W JhIbHOe MO3HTHBHOE MPABO
ABJAETCA JAA HADOJA, HE3ABHCHMO OTBH HEHNOCPEICTBEHAOH cBoeil
baHOCTH, JparobHHOK MIKOJA0K HHTYATHBHOH HMOEDATHBHO-
aTTpHOYTHBEOH STHKN (OTYACTH MW YMCTO HMIEPATHBAOHR: MO0
MekKJA HPABCTBEHHOCTHI) M NpPABOMD CYUIECTBYOTD AHAJNOTHYHKA
H310XKeBHNMD B3amMmop’biictein). Hanpormps, Hepasymuoe, 3J0-
KauecTBeHHOe IO3MTHBHOC 0paBo, HAmp., 0paBo, JONYCKawiee
H NOOIpAKOee 310CTHOG NOBejeHie, TpeTHPoBaHie, npecabroba-
Hie W T. I. 00 OTHOMeHI® Kb W3BBCTHOW 9YacTH BApOLOHACE-
AeHid, 00 pexurim, pach, HanioHANBEOCTH WIH T. M., ABAAETCA
HCTOYHHKOMD OTDaBJeRi M NODYM HApOAHOH WATYHTHBHOM mpa-
BOBOH (n BpaBcTBenmodl) stukw. OTcramomee 00 COJePHKaHiio,
HEJO0CTaTOYHO NPOTPECcCHBHOE MO3UTHBHOE U0PABO 3aJePHKHBACTD
Bb M3BBCTHOA cremeHm, MOKa OHO CaMO eIie MOAB3YETCH JOCTA-
TOYRHMD ABTODHTETOM> W YBakeHieMb, H pasBuTie HHTYHTHB-
maro npasa. IlepegoBoe no3uTHBHEOS NPaBO, B YACTHOCTH 3AKOHO-
JaTelbHO® HAH HAOE WNO3WTHBHOE HPaBO, ONepeKalmee PasBHTIC
HHTYHTABHAr0 NpaBa W3BBCTHNXD HJEMEHTOBD 06MiECTBA, HAN.,
Medbe KYAbTYPEHXD CI0€BD HADOJOHACEeHid, YCKODAETH Pa3BH-
Tie co0TBBTCTBEHHATO WHTYHTHBHATO OPaBA.

Crenenp cmoco6HOCTH MO3MTHBHATO MpaBa MOJH(PHLMPOBATH
HETYHTHBHOE NPaBO CO06p23HO COGCTBOHHOMY CBOOMY COAGDIEKARIND |
3aBHCHTH BB CHNBHOH CTEIGHH OTH KayecTBD HTOTO COJOp:anif,
OTh €ro CcOOTBBTCTBIA DOTPEGHOCTAMD COMIAJNBEOH KH3HH, Te-
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AcBUiAMB ed passuTia u T. X. Coo6pasmo ¢b 3THMB, 3aJePikH-
BaWNlCe Da3BHTie MATYHTHBHArO Opasa XbiieTsie oTCTalmMAro mo-
BUTHBHATO MpaBa caabe, yame TepOHTH KpyIeHie W T. X., ThMB
yekopAlomee Da3BHTie MHTYHTMBHATO HpaBa AbiicTBie mepefoBoro,
OporpeccHBHAr0 IO3RTHBHATO npasa. Iloxdach mo3nTHBHOE MPaBO
nocABIHATO PoOfa OKA3WBACTh BechMa ObCTPOE M DAXHKAIBHOS
nepepowjanmee Abiierie HA HHTYNTHBHO® NPaBO, HHOTJA BH-
3HBAETH KODECHHHA , PEBONOOIN® BB 001acTH HADOJHOR HHTYH-
THBHO-OpaBoBol mnemxukn. Taxv, namp., ormbma EkpbmocTHOTO
npasa Bb Poccin npn ummepatoph Axexcamaph II, pemwkas
npasoBas pedopma, ocymecTBIeHHAA NOXb AbiicTBieMd Cco0TBBT-
CTBEHHAT0 HHETYHTHBHATO LPaBa KYJIBTYDHHXD H MEPEIOBHLIXD
anynocreil ¢b MomapxoMb Bo TIaarh, HecomnbmHO omepeinia
pasBuTie COOTBBTCTBEHHArO HHTYHTHBHATO MPaBAa BB TPOMANUOI,
phmmaTensno mpeolrazaiomedl Maceh HapogonaceleHis,; HETYATHB-
HOe NpaBO 5Toll YacTH HapojoHAcCe]eRiA, Bb YACTHOCTH 60.15-
muneTBa NOMBIEKOBD # orpoMmaro GoAbMHECTBA KDPECThARD, KO
BpeMeHA H3IaHiA Mamudeera o cBoGoxb OHIO TOCMOXCKUMB-Dal-
ckamd npaBomd. Ilombmukn mproucwsain ce6h cootrBbreTBeRANA
OpaBa MO0 OTHOMeHIW Kb KpbmocTHIMB, mocabimie mpANHCHBAIH
ce6B cooTBBTCTBEHENA 06A3aEHOCTH 0O OTHOWIEHI KB CBOUMB
TOCHOZAMB, COOTBBICTBEHHNA NPaBa CBOWMB TOCHOJAMB — BOBCE
He HA TOMB TOJBKO OCHOBAHIH, YTO Takb MOJATAeTCH 10 3AKOHY,
a H He3aBHCHMO OTH BToro, mO coBbcTH, MO CBOHMD HHTYH-
THBRO-NIPABOBHIMD B3LAAIAMD; H MHOTie Jake HEe MNpPeJCTABIAIM
ce0b BO3MOKHOCTH W JONYCTHMOCTH HHOTO NpaBa, IpPaBa CBO-
6ox u T. 5. M BoTB 3akomofaTeabEas pedopma mpom3Be’a Bb
9TOMD OTHOIIGHIA BechMa OHCTpHE H kopemHOHE mepeBopoTs. Hb-
KOTODHE KpecThbAHe, TIABHHMB 06pa3oMb CTAPOH, N0 HCKIOYEHIW
COXDAREAM BB TeYeHie AecATHABTIA M A0 KOHOA KH3AM CBOIO
NPEKHIO0 HATYHTHBAYI0 NCHUXAKY Kpbmocrroro mpasa, e XoThaw
8HATP W NpPH3HABATH pe(OpMH, 3aABIAIA NPEKHHMD TOCHOZAMD,
9T0 OHH CYATAOTD CBOAMB CBAMEHENMD JOATOMBD H BOpeib
BBPOI0 M DNpaBAow CIYKATP M Jake OOHKAIMCH MO HOBOXY
npepfoxenid yATH Ha cBOGOLY, WOAYYaTh IIATY 3a CAYROY U
1. . Ho rpomagmoe GoapmmacTBO, 0COGeRHO MOTOAWe, Gorbe
BOCHDIAMYABHE, BeChMa OHCTPO 0CBOGOJWIHCH OTD CBOGH MNpe-
Bel paGckofi HHTYHTHBHOM OPABOBON NCHXAKH H NPOHHKAHCH
HPOTHBONOJNOKANME HETYHTHBHO - IDABOBHMY YO IcHiAMA; TaKD
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970, Banp., ofparBas pedopma y&e TOXD HIH MEHBI® COYCTA
nocat m3jamia Mamdgecra Onaa On aGCOMOTHO HEMHCIHMA Yo
BexBAcTBIe COOTBETCTBERHATO HHTYATHBHO-IIPABOBOTO IEPeBOPOTA
Bb HapojHoii ncuxukB. Amnarormynple kpymase u Gorbe mam
MenBe OHCTpHe 1EPEBOPOTH BB 00X3CTH HAPOXHOA MATYHTHBHO-
npaBoBoil memxukd mMbam MBeTo BB MCTOpIH Y PasHHWXB HApo-
J0BD NOXDb BIifRieMb MNOZOOHHXD MO COAEPIKAHI0 W DA3HHXD
APYIUMXD KDYNHHXD LPOTPECCHBHHXD pedopMb Bb 001acTH mO-
SHTHBHAr0 NpaBa, HAOD., NOXH BIAHIEMD 3AKOHOAATEAbHAr0 Hpe-
JOCTaBEGHIA W OCYHIeCTBIeRiA BB Teuemie W3pberAaro BpeMeRd
NOAATAYECKHXD, KOHCTATYI[IONHHXD mOpaBb M npod. Peneunia
3amajHo-eBponeiickuMu mapojaMp Ooxbe KyaAbTypHaro u mepejo-
BOTO 10 CpaBHeEl0 €b MXD HANIOHAJHEHMA NPABAMH DHMCKAro
OpaBa, Bb KauecTBh NO3MTHBHAIO NpaBa, CONPOBOKAANACH COOT-
BBTCTBOHHHMH TNpONECcaMM H3MEBHCRIA M WHTYHTHBHO - IPABOBOM
NCHXHKH B 001erdatzach M YCKOpANach caMa HTHMB JABicTBieMB
Hd HHTYNTHBHOe DpPaBo, 0COGEHHO Haunborbe KYJbTYDHWO dae-
MEATH TOTJAMBATO OOMeCTBA, 3HAKOMABIeCA Cb COJEDPHAHIOMD
Goxbe RyIbTYpHArO pHMCKAro npaBa, OPHXOZHIH BB BOOAYme-
BJeHie NI B5HTY3Ia3MbB 10 ajpecy 9TOoro NpaBa, B pasuue die-
MOATH €r0 cofepikania upiofpbradm BB HXB NCHXHED poxb
mpaBOBOH MCTHEW, NpaBoBOil mnpaBiW, camoii mo cedd, T. e.
WATYUTHBHATO DOpPaBa; 4 DPeKHIA HXD HATYHTHBHO - IPABOBHSA
MEBRiA Kasaxueh UMD UBMDB-T0 BapBapCKHMB, NPOLYKTOMD HXB
NpeXHAT0 He3BaHiA HCTHHHATO IPaBa, OTCYTCTBIA HCTHRHAIO Opa-
BOBOTO CBHTA.

§ 87.
Ul'lpaBEAlIHBOGTb.

Bb copaseramBocTH  M0AM  YEMATPHBAOTD BHCMIA PYRO-
BofAmii cpbTb; BB BBpE BB cymIecrsoBanie COPaBOIIHBOCTH
OBH HAXOJATBH Yyemokoenie W yrbmenie BB OBicTBIAXD H CTpa-
aamiaxs xusan. Ho yro Takoe empasepimBocTh, IIB H BB Ka-
KOMD BHIG OHa CymECTBYeTH, Bb YeMb COCTOATH Hayaaa, KaKoBb
UPHALNDD CTPaBeLIHBOCTH?

Ilpo6aema o mpmpoxh n npuanund cnpaBejIuBOCTH H3TPEBAS
npuBJAeKala Kb ce6h BEEMaBie W HHTEDeCOBAId MHCIAMHAXD JK0-
aeil. Ona 3ammMana BugHoe MBCTO BB (HAOCOPCKAXD YUOHIAXD
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apesnocrn (Corpara, Ilratoma, Apmcrotend, CTOMKOBL H Jp.),
cpeianxbs BbkOBB W HOBaro BpeMenn. CmerjialbHO KB CBOeMY
BBUBHI0 0THOCATD ee MopaaHCTH. BB mojiesammxd TpakTaTaxs
Beu3ubnao uwberea orybab, nocRAneBHHI yuemio o cnpaBepId-
BOCTH, OpH3AaBaeMOfi OLHOA H3b BAXKEBAMHXD HPABCTBOHAMWX'D
xoGpoxbreneli, pbaakTea moNNTKM BHACHEHIA ed CYIeCTBA, yCTa-
HOBJeHiA eJIWAaro NpUANMNA cupaBefamBoctn n T. A. Bw
T0 ke Bpema BB cdepd maykm npasa umberca cosmamie, 94TO
capaBeLInBocTs HMEETh Kakoe-To 0c0006 OTHOMeRie Kb NPaBy,
B €000pa3H0 €b HTHMD IpeicTaBuTenn o6maro ydemis o mnpash
00HKHOBEHHO, €b CBOGH CTODOHH, NHTaTCA OmpexbIuThH OpH-
POAY COPABEIANBOCTH, ed OTAMYIe OTH NPaBa M OTHOMEHIE Kb
memy. Kpomb Toro, npnpoja cnpaBepiuBoCTH M €4 OTHOMEHie
Kb npaBy ofcysjaercd W Bb HBKOTODHXD CHenialbENXD HpH-
JUUCCKIX'D HAayKaxXh: Bb Haykb rpamjanckaro mpaBa (0co6eHHO
pHMCKAro Tpakj. Npasa BB BHAY TOro, 9YT0 COPaBeLIHBOCTD,
aequitas, Hrpaers GOABMYI pPOAb BB HCTOYHHKAXD DPHMCKAro
npasa) B Bb HaykB yroioBmaro npasa.

Ho, necmotpa ma MBOrobLoBYyW paGoTy MHCIH BDb cPEpaxb
9T0T0 DpAja HayKb, nOpobieMa o TNpHPOLS cOpaBepAMBOCTH
ocTaeTcA JI0 CHX'h 10pb Hephmemmow mpo6ieMo u COOp-
HHMD BOOPOCOMB.

Becbua pacmpocTpaneBHBMD aABAfeTes Bo33phaie, yTo copa-
BOJJIUBOCTH COCTONTH BB DPaBeHCTBS, BB PaBHOMB OTHOIIeRIA
KD JADYrAMD, HBKOTOPHE YCMATPUBAKTB CYUGCTBO COPABELIH-
BOCTH BB COYETAHIH NPNHNNNAZ DaBeHcTBa H HBKOTOPHXD JApY-
THXD DNPUBLMNOBS: OFHH — (AaromesaTeJbcrTsa, JApyrie — cBo-
6ogs m 7. m. '). JIbiicTBUTEABHO, BO MHOTHXB CIyiafXb CNpa-
BOAJAMBHMD LpeLCTABAfeTCA DaBHOe, HECOPABOLIHBHME HEPaB-
HO® OTHOIEHIe; HO BO MHOTHXD JpPYrAXDB CAyJafdXb C€b TOUKH
3pbmia copaBegauBocTH TpeGyeTca NPOTHBOMOMOKEOE, HEPABHO®
OTHOMeRie, HAamp., OpUHATIC BO BHOMAHIe PasAMIHHXD CTCICHEH
BHHM, BA4CIyTH W T. I. 970 Jake Jax0 NOBOLD AAA BO3HHKHO-
Benid yyemia (IIyxra m gp.), 4T0, CUPABOLIMBOCTH COCTOHTD
Bb ODHAATIH BO BHHMAHIe H OPU3HARIN MBJIHBHIYAAbHHXD Da3-

) Ilo musuito I'. Cnencepa, cnpaBefauBocTs €cTh ¢B00OZa KamAaro,
orpaindeHHas PaBHOIO ¢Bo0OA00 Bebxb. Ilpepraraeman mue opuysa cupa-
BEAIUBOCTH TAaCATh: KamjLli cRODOAeHD AbIaTh BCe, YTO XO0YeTh, NMpexmo-
Jarad, YTO OHDB He HapymaeTbh Takod me, paBHO¥ cBOOOAH KOro OH TO HE
6L1X0 Apyrore.
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aagifi ¥ uxs TpeGopamiii. Hbkoropwe coegunAnTs 06a mpmA-
OHOA: DABEHCTBA H HEDABEHCTBA M OOpPeLBAAOTH cOpaBepiH-
BOCTb, KakD paBHO¢ OTHOMEHie Kb PaBHOMY, HEpaBHO® Kb He-
paBeomy. Ho, Hamp., Hakasamie HEBHHOBHATO MpeACTABAAETCH
HECHPABOJIABHMbB, HE3AaBHCHMO OTH TOr0, 4T0 OWBAeTh BB ApY-
raxb cayyaaxs. He Bw3wBaers MOZOGHWXB BO3paienidi npes-
Jaraemad mbroTOpHME (opMyZa, TO KOTOpoH cmpaBeIHBOCTD
COCTOHTH BD TAKOMD OTHONEHIH, KOTOPOe OCHOBAHO HA IPHHATIH
‘BO BHAMAHie TOr0, 4TO 3aCIYKHBAETh BHHMAHIA, HEODAHATIH BO
BUUMAHIe TOT0, 4TO HO 3ACAYHKUBAETH TAKOBOTO, WAH, BB NDH-
wbHeRin He mpoH3BOABHAIO Kakoro améo Macmraba, a Takoro,
KOTOpHil cooTBbTCTBYeTH OGCTOsITeABCTBAMB ABaa. Ho atm dop-
MYJIH CTPaJal0Th CAHWKOMB Goabmol oOmmocThlo H Gescojep-
HATEABHOCTBIO H HE YKA3HBAWTH cHELU(UIECKOH HPHPOAM crpa-
BeauBocTi. Beaxkoe Rajgiexamee moBejeHie N OTHOMeHie Kb
XBXy J0M%BO, KOHEYHO, OCHOBHBATHCA HA NPHHATIH BO BHMMA-
Hie TOro, 4T0 3aCTYXKMBAETD BHMMAHIA, BB NpUMBHEHIM HALI0~
Hamaro, a He MPOM3BOABbHAT0 MacmTa6a m T. X., HO O cmpa-
BOJJHBOCTH pBYb HIETH AMMb BD HBKOTOPHXD 06JaCTAXD TAKOTO
moBeeHiA; MacmTalh COPABOINHBOCTH MpeJICTaBAACTH HBKif
ocofwii macmralhb, Ha DALY ¢b Pa3HNMHA JDYTAMH, HAJLIeKa-
MEMH BB CBOHXB 061acTAXb, MacmrabaMu, M Tpedyercd ompe-
xbaenle ero cmenmdmyeckoll mpEPOAH.

B wmopaxmcruyeckoit aureparyph mepbiko Berpbuaeres
CBeJleRie CNPABELAMBOCTH KB CcUMIaTin, ouperbienie copaselin-
BOCTH, Kakb 0c060ff (opMH cummaTin uau oco6oift (GopMH mpu-
whHenid (paBRaro W T. 0.) CHMOATIA, WAM COYETAHIA CHMOATIH
H JDYIAXD 5JeMEATORD, Hamp., Mygpoctd (Takb, no Mmabain
Tejpunra, cupaBeiiuBoCTh €CTH COYETAHie CHMOATIH H MYLpO-
crd). HBroropne cauTaTd CymecTBeHEHMD I COPABOJIH-
BocTH cootBbTeTBie HMeTERB, coraacie ¢b XBHCTBHTEABHOCTHIO.
Ilo webmiw Mepkens (IOp sRn. § 27 W cx.), copaBejIA-
BOCTb COCTOHTD BB OTHONIEHIH, CoOTBBTCTBYOIMEMD HCTHEE M
HPaBCTBEHHOCTH, (pakTHUeckodl W HpaseTBenHOfi mpaByh. Mmorie
CYHTANTD CYUICCTBEHHWMD 3JIEMEHTOMB CODABeLIMBOCTH IBieco-
00pasHocTb WJIH DPOETO OTOXJECTBAANTD CHPABEJIHBOCTD Cb
wbaecooGpa3eocTeio, ¢b 06MECTBOHAOW IBieco06pa3HOCTHI0 J2H-
garo otdomenia kb 1bay (Iepmars u gp.).

Bp m3romenmoMs BWme yuenin o opash BooGme u coe-
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njaipao 06> WOTYATABHOMB DpPABB copepwkarca JaRHHA H A4
pa3pbmenia mpo6aemn o nopupoxd copaepimsoctH. B0 BB
TOMDb, UTO COpABEJLIHBOCTh MNpPEICTABAACTH He YTO HHO, KaKb
IpaB0 Bb HAEMD cMHCTS, a HMEHHO WATYHTHBHOE MPaBo.
CopaBejamBoCTh, Kakbh peaibHOe fABJEHIe, €CTh ABJAeHIe
AYXOBHOHl KH3HH, NCHXHMYeCKOe dBJIeHIe, M IJAd HAyYHAro,
xocropbpnaro mosnamia cooTBBTCTBEHENXD (JeHOMEROBD TpeGyercd
opumbaenie cootBbTCTBEHEAr0 MeToa, caMoBHAGAWJeRIA H CO-
epunennaro Meroga. Ilpmwbmds 3ToTh MeToxd, HeTpyAHO YOB-
Jatbea, 9to MH 3xbeh nmbemd ABr0 He ¢b OepexUBAHIAME
caMDaTin (KapuTATHBHWXD 3MOIA) mo ybemy ambo ajgpecy, He
¢b cymjeniaMu o6b obmectBennoll mbaecooGpassocT uAE Boo6me
Kakump 66 To BH (WO ONMNOPTYHHCTHYGCKHMH CYRJeUiAMH M
pacyeraMu W T. 1., a Cb NPHANUNIATLHNMA, HOPMATHBHHMH
NepeKABARIAME M DOPH TOMD STHYECKHMH TNEpeAKHBAHIAMH BB
cMucat cooTebreTBeHHAro 06pa3oBamHATO BHME MNOBATIA; 31BCh
umBioTea THYUECKiA HMONIH, HMouiH Joara, cooTBBTCTBeHHOe MO-
BelleHle CO3HAaeTcA Be Kakb yio6moe jid m3pbermodl whmm, a
KaKb JO0JKHOE, He3aBHCHMO OTB KAakHXb OM To HM Gbuio irbaeil
B DPacyeToBb, TaKb 9TO OPEACTaBIeHie HIA BOCHpIATIC YyikKOro
moCTynka, NpeicTaBIAMArocA BaMd #BHO H ph3ko mecopa-
BeJIJIUBHMD [0 OTHOMEHI Kb KOMY - 1u00, BH3HBAaeTh CcOOTBBT-
CTBEHHOE, HTHYECKOE, NOPHNAHIC WIH HET0ZOBAaHIe, BOCIOMHHA-
Hie 0 cO0CTBeHHOMD MOCTYOKB 3TOro poja BH3HBAeTH co0TBBT-
CTBEHHLIA, dTHUecKia, yrpw3emia cosberm m 1. 1. Iloas3yses,
Aarbe, jbiemieMB HTHUECKHXD> MNepekmBamii Ha JBa KAacca:
YHCTO MMIEPATHBHHA, HPABCTBEHHWSA, H HMMIePATHBHO-aTTPHOY-
THBHHSA, OPAaBOBHA, H Ha610Jad M aHAIM3UDPYA €B DTOH TOUKH
spbuia mepesuBaHiA COPaBeJIMBOCTH, HETPYAHO YObauthca, 9To
5TH TNEDeXEBaHiA OTHOCATCA KO BTOPOMY Kiaccy, 9ro 3ABes
uvblores w  IBHCTBYOTD MMIEpATHBEO-ATTPHOYTHBHHA 3MOIIM,
YTO CO00TBBTCTBEHHOe CO3HAHIE NpEICTABIAETCHA CO3HAHIEMB TOTO,
9T0 OTh OJHNXD CABAyeTs, npUIHTAeTCA JPYTHMB, & HE CO3HA-
BieMD OJHOCTODORHATO, YHCTO HMOEDATHBHATO JOJKEHCTBOBAHIfA,
TaKh YTO OTHECEBi® COPABeLIHBOCTH €O CTOPOHH MODAIHCTOBD
Kb HDABCTBEHHOCTH, & pPaBHO OPOTHBONOCTABIGHI® ed €O CTO-
POBH I0DHCTOBH WPaBY, ¢b TOYKH 3pBRIA H3I0KEHHHXD BHIIE
yueniil, mpeicTaBAAKTCA HONDABHABHHMD H HOLIEKAMEMD HC-
IpaBAeHIl NyTeMb Kiaccndukauionmaro mepembinenia cupaBefin-



— 508 —

BOCTH H3b KJiacca HPABCTBEHHOCTH BB EKJacch mOpasa. Hako-
Hentb, npumbads gbiaemie mpaBa Ba JBa BHIA OO3HTHBHO®
H HHTYATHBHO® H COOTBBTCTBEHEWA WOHATIA W W3yJad mOepe-
®ABAHIA COPaBeIAUBOCTH ¢B 3Toll ToukH 3pbmiS, JETKO KOH-
cTaTEpoBath, 9YTO 34bch MH uMBems ABA0 HO € MO3UTHBHO,
a Cb HATYATHBHO-NPABORNMA (PCHOMEHAMH, C€B CYXICHIAMH HO
0 TOMDB, YTO MOIAraeTcA MO 3aKOAAMB M T. I, a O TOMB,
970 KOMY IO ,,COBBCTH®, MO HAMHUMB CAMOCTOATENLHHIMD, He-
8ABHCHMHMB 0TH BHBMHUXD aBTOpUTeTOB'B, YOBEAcHIAMD DpH-
ggTaeTcd, 10AkHO Onth npegocraiemo m T. A. CooGpazHo eb
9THMB, HAOp., CaMH 3aKOHH, OpaBOBHWe OOWYam H T. X. MOJ-
Bepraiorea EputHkl c¢b ToukH 3pbHIA cHOpaBelAMBOCTH, EKAKD
abroero Bmcmaro macmraba u kpurepis; HBEOTOPHE 0Z06psa-
0TcA, KaKb COLMAcHHE €b TPeGoBaHiAMH CIpaBeIHMBOCTH, Apyrie
DODHIAOTCA HAH JaKe OTBePralTcs €b HErof0BamieMb, Kakb
HeCNpaBeJLINBLHEG, HECOLJACHHe b - TpefoBamiAMH  enpaBejid-
BOCTH, JUUI2OWie KOTO - An60 TOro, 4TO €My OpUYHTAeTCd,
B T. A

Bume 6wxo ykasamo, uro cdepow gbiicTBiA HMHTYHTHBRATO
mpaBa gpagercd ofxacTe marbacmia Grarami M IpHYHHEHIA 300D,
pacoperbaenia 6aars ¥ 304, Bb 0TAAYIe OTH HO3UTHBHATO NMPABA,
KoTopoe phmaers W Be oTHOCAmiecA Kb 3Toil cdeph BOmpecH,
BOIpOCH (opMaibEOCTell, TEXHAIECKAXD MOPAXKOBD H T. M. JTOMY
coorBbTeTBYeTh cepa XbiicTBIA chHpaBeJAWBOCTH, KOTOpAd cme-
mjarbHO Kacaercd o6xactu pacnoperbienia 6aars W 3045 H He-
KOMIETEHTHA BB 00JacTH (JOpMaJbHHXB BONPOCORS U T. X. OJHAMB
CJIOBOMD, pealbmoe, HalaiojaTeabHoe H3ydemie ¢b mpuMbHeRiAMA
HOOHTHXD DaRble JAaBHBXD BB KaueCTBB DYKOBOJLCTBA JAeTh
TOTH Pe3yAbTaTh, YTO MEPERUBAHIA COPABELINBOCTH CYTh HHTYH-
THBHH HTHYECKIA NEPEKNBARIA HMIEPATUBHO - ATTPHOYTUBHATO
THNA, [0 YCTAHOBNERHOH BHMe TEPMHHOJOTIH — HATYUTHBHOS
npaso.

Kakp Bo0Gme BB 061aCTH 9THYECKUX'D HOpeRABANIH, 00HJeH-
HOMY, HAQHBHOMY, NOKOAMEMYCA HA BH3HBAEMOMD 5MOIIOHAABHOW
DpoeKniel ,onTHYECKOMB“ o6ManB, Bo33pBullo mpefcTaBAANTCA
peaibEHMH BB 00JaCTH CUPABOJANBOCTH COOTBLTCTBOHHEBIA MPOCK-
nin; co06pas#o ¢b STHMD, CAOBO CODPABEAAHBCCTH 0003HAYAETH
OCHKHOBEHRO, Hamp., BB BHPAXERIAXD: ,CODPABELIHBOCTH Tpe-
OyeTs, OpelNHCHBACTD“, ,Hadaia COPaBELJIHBOCTH®, , M0 COpa-
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BeJLIHBOCTH, 00 BHCMEMD HAYaJIaMb COPaBeJIHBOCTH, CTBIyeTd,
mpuuuTaerca“... M T. X., COOTBBTCTBEHRHA HODMH, HIH COBO-
KYDHOCTb COOTBBTCTBOHENXD HODMB, [POICTABAAOMUXCA  HEH3
MBEEO CymecTBYOMUME H 0OpexBAfOMUMHE Cb BHCHIHMB aBTO-
PHTeTOMB, 9T0 KOMY OTBH LOoro mpmuATaered. T. e. €b Npoek
mioRnoft TOYKM 3pBHIA cnpaBexIABOCTD 0003HAYAETH HATYHTHRHO-
mpaBoBuA HOpMH. Ha pany e» npoekuiei HopMs BB obractu
mepexuBagiil CopaBelINBOCTH NPOHCXOAUTH, KOMEURO, MPOEKMiA
¢00TBBTCTReHHLIXD 00a3anmocTel (,, IOATD COPABELINBOCTH, ,,TI0
COPaBeJAABOCTH J0XKeND, 0043a0D“...), 00a3anH0CTeil, 3aKpbaen-
EHXD 33 JDyIHMH, NpaBooTHOMeRifl, mpaBd (,m0 cmpaseriu-
BOCTH HMBETH 1paBO Ha T0-TO, MOMETH MPHTA3ATH... W T. JL.).
IToatomy, mpembmaa Tpagumionroe BB npaBopbibEim pasiuge-
Bie ¢b (HaNBHO) NPOCKIiOHHOA Touku 3pbEiA mpaBa BB 00BeK-
THEBEOMD cMbEAh (HODMB) M mpaBa BB CyOBEKTHBHOMB CMHCITB
(opaBooTHOMeRIH, ofg3anHocTell, NpaBh) Kb CHOPABELIHBOCTH,
MOKHO pasindaTh ¢b (CO3HATEIBHO) MpOCKNiOHHOH ToUkHM 3pbRid
COPABeIIHBOCTS Bb O0BEKTHBHOMB CMHCAE (MHTYHTHBHO-IPABO-
BHA HODMH) H BB CyOBeKTHBEOMB cMbcah (coOTBETCTBeRHHSA
DPaBOOTHOMeERIA, 06A3aHHOCTH, NPABOMOYiA M OPABONPHTA3AHIA).
JaapabiimeMs DporykETOMD npoeknionnaro pbicTeia aMomnif,
BXOJAMEXD BB COCTARD IepexuBamHiil cOpaBelIuBOCTH, ABIAETCA
OPUOHCHBaNi6 COOTBBTCTBENEOMY MOBeJeHilD, MOBELEHII, COTIAC-
HOMY €b HAMOMB HHTYRTHBHEIMD NPaBOM, 0C000if HPHDOIH,
oco6aro OpejcTaBJAI0MAroca peaibHBEMD CBOACTBOMD KayecTsa,
BHpaKAEMaro SMHTETOMB ,,COpPaBeLINBHA“ (,,cOpaBeLIUBHIl mo-
cTynoks“). Bw cayuab npormophuis, Hecoraacia gnero-in6o
noBefemid b Tpe6OBABIAME HETYNTHBHATO DOpaBa CYLAMmaro,
9TOMY NOBEeJEHID NMpPUOHCHBaeTcA (NPOMOUDYeTeA HA HEro) mpo-
THBOIOJ0KAOE CBOHCTBO ,HECIPaBeLImBOCTH® (,, BecnpaBe THBHE
moctynoks“ ). Jlarbe, DpoekmiA MOLIEKAMIXD KAUeCTBB: ,,COPA-
BEIJHBHH“, , HeCHpaBeINBRH“ Bampapisercd W Ha TBXD Jio-
Jeil BIm WEWSA CymecTBa, Bamp., 60KeCTBEHEHA, KOTOPHA Hpef-
cTaBafloTCA JBACTBYIOMUME COTJACHO WM BOUDEKH TPeGOBaHiAMB
COPaBefAHBOCTH, HWHTYHTHBHAr0o npasa (,COpaBelIUBHA dYe’ao-
BbkB“, ,Borb—copasepiups“ u 1. 1.). X croso enpasepau-
BOCTh 03HAQYA€TH, CBePXD HATYHTHBHO-IPABOBHXH HOPMD, eIl
c00TBBTCTBEREOS CBOMCTBO NMOBEJeHiA HAH KAayecTBO XapaKTepa,
N0XBAaJBbROE KAYecTBO, ,A00poABTEAD“—CKJIORHOCTD H CTpeMJAe-
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Bie Beerfa XBiicTBOBATH COTJacEO ¢b TpPeGOBAHIAMH CNpaBeAIH-
BOCTH Bb NEPBOMB CMHCIB, T. €. Cb HOPMAMH HHTYHTHBHAro
npaBa. IlporuBomorommoe cBOACTBO NOBEJeRiA M XapakTepa,
HOPOK', COCTOAMiA BH CKAOHBOCTH HApymarTh Tpe6oBamiA cmpa-
BeJAMBOCTH BB MepBOMB CMHCIB, BaswBaerTca ,,HeCHpaBeLIH-
BOCTBbIO“.

Br kadectsh mMens gas 0603HagYeHid NOXBAABHHXD Ka-
YeCTBD HOBEJeHiA M XapakTepa, 3acayrs, Iobpoxbrenn, m mpo-
TUBONOAOKBNXD, JOCTOHNNXD NOPHIAHIA, CBOHCTBD NOBELEHIA
I XapakTepa, BHDakeHif ,COPABELIHBOCTH“ H ,,HECODABOLIH-
BOCTb“ €CTECTBEHHO NpUMBHAKTCA TIABHHMD 00pa3oMb BDb TEXB
c1y9aaxd B ofracraxsh, ILB mojaemamie cy6BeKTH (NOBejeHid
HIH XapakTepa) npejicTaBiAfioTes ABicTBYOMmEMHE 10 CBOGOXHOMY
BHOOPY, a He HOLD JaBienHieMb He0GXOIMMOCTH, NDHHYKIEHiH,
BJACTHNXD Bexbmii APYyrEX® M T. 0., KAKOBHA 06CTOATETHCTBA
MCKTI0YATD NOXBAJIBHOCTh, HAIHYHOCTH 3aCAYIH, HoOpoxbrets-
HOCTb cooTBBTCTBeHEAro moBeienif. Coo6pasno ¢b STHMD BHpa-
XeHid COpaBeJIHBOCTD, HECHPABOLAMBOCTL M T. X. MpUMBHANTCA
T1aBEBND 06pasomMb ToTAa, koria pBub MAETH O MOBeJEHIN HAH
Xapakteph CTOAMUIXD BHIIE W TOCHOJCTBYOMUXD NO OTHOMEHIK
Kb CTOAMEMD HHMe, NOLYMHEHHHIMD, 3ABHCHMEMD, a He 00paTHo;
Takb, CHPABEJTIBOCTh NPHOHCHBAETCA 00KECTBAMDB, KAKH BHC-
WHEMB pacnperbinTerAMB 6iarb, 10 OTHOIIEHID Kb JOIAMD, &
He 006paTHO, He 3aBHCHMHMB OTH 00KeCTBs H 0(e3CHIBHHMSD M0
OTHOMIERI0 KB HEMB CYIECTBAMD, He MOTYNUMD HX'B HaxBaats
(aaraMp HJM JMMATh WXDB 9ero-In6o MOZAMDB; OHA NPHIHCH-
BaeTCAd 3aKOHOJATEAAMD 0O OTHOMEHI Kb NOA3AKOBHEIMB, MO-
HapXaMb 00 OTHONEHIO Kb NOJJAHHKMD, TOCOOZAMDB IO OTHO-
IeBil0 Kb palaMb, CAyraMb, HAUAIbHHKAMB [0 OTHOMEHI Kb
HOXYAHEHHNMD, CYAbAMB IO OTHONERI KB CYLUMHMB, POJAUTE-
JAMB 10 OTHOMERI Kb ABTAMB, KPHTHEAMD 0O OTHOLIEHIH Kb
KPHTHKYeMHMb, 9K3aMEHATOPaMb M0 OTHONIGRIID Kb 3K3aMEHye-
MHMB H T. JI.,—a He obparHo. Camo coGowo, BIpogeMs, pasy-
mberea, 9ro croamie BB OJHOR o6iacTH BHIIE ADYIrHXD, Ha-
abagiomie ux® mo yemorpbmio whbMb-1860 MM AMMAalmie Yero-
Ju60 COTIACHO WM HECOTAacHO €b METYHTHBHHMD IDABOMB, MO-
IYTh BB JADPYIHXB 061acTAXD HOBeJeHIA OHTH BD 06PATHOMD
N0J0KERIA MO0 OTHOMEHI Kb HTHMDB JPYTHMB, M TOrIa TOBO-
puTCd 0 COPABEJAMBOMB HAH HECOPABEJAMBOMB OTHOIEHIM IMO-
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cIBAHUXD KB NEDBHIMB; Hamp., BB 00JACTH 3K3amena u Halb-
Jemid SksaMenyomuxca orvBTEaMm c006pa3EO ¢H HXDB 3acay-
raMe, kakbs omb mo copberm mpuynTanTes, pbub HIETH 0 cmpa-
BeJHBOCTH He 9SK3aMeHYONHXCA, a 3K3aMEHATOpa; HO ecId
nocxh dk3aMeHa MNojBeprmiecA dK3aMeHy 006CYATAWTDH HOBeJeHie
DK3aMEHATOPA, BO3JANTH €My JOJ#KHOE NYTeMb NDH3HAHIA ero
J06pOoCOBECTHOCTH HAH COPABOJLIMBOCTH HIH OTKA3HBAKTD BB
TAKOMB DpH3HAHiA, To 31bep mMbBerca o6paTHoe oTHOmeHie:
»CYABAMH“ CTAHOBATCA NpexHie ,NOICYIHMBE® H c000pasHo
Cb 9THMB Kb WX CYHJEHIAMD OPAMBEMMH SNHTETH ,,COPABEIA-
BHil“ WIH ,HeCOpaBeLJuBHIi“.

Takoe caopoymorpeGaenie, T. e. coorhTeTByIOMmiA 1pA-
BHYKH Ha3HBamid, BAiAOTH B Ha NpuMBHeRle CI0BA cOpaBejlH-
BOCTD BB CMHCIE COOTBBTCTBOHRNXD HOPMB, BHCMHXB Tpe-
6oBamifi (MHTYNTHBEAr0 NOpaBa); a HMEHAO H BB HTOMB CMHCIB
¢I0BO COpaBejIMBOCTh OpHMBHAETCH TIIaBHNMB 06pa3oMb BB
m5xBp 06JacTAXD, TIB J1BA0 MAETH 00D OTHOMEHIAXS BHIIS CTOA-
NEXB, BIACTBYWHHUXD H MOTymHAXH 0o yemorpbmio Hagbaats
ApYrEXD GraramMd B T. 1., Kb HEKE CTOAMEMD, 3aBHCAMHMD
Bb o61actd pacnperbiemia 6iarb m 301%b.

Takd Kakb cOpaBej1HBOCTH €CTh IPABO, OTHOCHTCA Kb KAacCy
npaBa, cOOTBBTCTBERAHA PealbHHA ABIEHIA CYTh NDABOBHA, HMIe-
PATHBHO-ATTPUOYTHBENA, NePeXNBAHIA, COOTBBTCTBOHHNA HODMH
CyTh DNDaBOBHSA, HMIEDATHBHO-ATTPHOYTHBHHA, HODMH H T. A.,
T0 BCe H3T0KeHHOE BHIE O mpaBB B006mE, 0 MPABOBHXB 3MO-
NiSXD H 0 Pa3HHXD KaTeropiaxs NpejcTaBiemi, BXOLAMHXD
BD COCTaBh MOPABOBHXD MEPekKHBARIH, 0 IPABOBHX'D HPOEKNIAX,
HODMAXB ¥ IPaBOOTHOMERIAXD, 0043aHAOCTAXD, NPABaxXDh H HXB
5JIeMEHTaX'h, 0 XapaKTePHHXD 0CO0CHHOCTAXD DIpaBa MO CpaB-
HEHI0 ¢b HDABCTBEHHOCTBIO H T. J., OTHOCHTCA B KD COpAaBOLIH-
BOCTH;, BB COCTaBbh [EDeKHBABIA COpaBeJIMBOCTH, BD OTIH-
uie OTh YHCTO NMIEDATHBHNXD, HPABCTBEHHHXD BB CMHCIB
YCTaHOBNEHHOA KJaccHUKALid, NeDe:xkABaBIA BXOJATH ATTpH-
OyTHBENA (a He 4YHCTO HMOEDATHBHBLIA) 3MOMIM, JBYCTOPOH-
Hid, DAapHEHA Cy0BEKTHNA B OGBEKTHWA MpeJCTABICHIA, Ipej-
cTaBiedid TBXDB, OTH KOTOPHXB, H TBXB, KOTODHMD 4YTO-IHG6O
OPHYHTAETCA, NpeJcTaBIcHiA JOCTaBIeHiH, Tpefyomuxcda OTH
00433aBHHXD, W [OOAYYeHI, NPHYATAWMEXCA MNPOTHBOCTOANLEH
cropord; Berbicrie aTTpUGYTHBHON OPHPOAN MOXLICKAMUXD

Teopia npaBa m rocyg., 7 Il 13
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9MOMif cO3HAmie COPABEIIHBOCTH OKA3WBAeTH Goxbe cHAbHOE
HaBleHie Ha mnoBejenie, bMb YHCTO HMOEPATHBHOE, HPABCTBEH-
HOe CO3HAHIe, CO3HAHIe TAKOr0 JOJMKEHCTBOBAHIA, IO KOTOPOMY
APYTEMD cOOTBETCTBEHHOe MOJYyYeHie Be NDHYATAeTCA, H MPOY.
B 1pou.

Janbe, Takbs Kakb cHpaBeJlaHBOCTH €CTh HATYHTHBHOE IIPABO,
To Kb Hell OTHOCHTCA H Bce T0, 4TO OBLIO H3JOKEHO BHIMIE cme-
niatbHO 00 MATYHTHBROMB MHpaBb W OTHOWeRiH ero Kb Mm03H-
TuBHOMY. BeabjcrBie He3aBHCHMOCTH OTD HODMATHBHHXD ()aKTOB®,
32KOHOBD H T. JX., COPaBeLIHBOCT OTIAYaeTCH HHIUBHAYAILHOW
u3MBHIMBOCTBIO N0 cOfepkanilo, HMbEeTs DasIHIHOE cOjepkKamie
Y PasHHXD KJACCOBD JIOJiell M HAJIUBHIOBD, 006J21aeTd 60JbIIeln
C0COGROCTBI0 TPHCHOCO6.1A6MOCTH Kb KOHKDETHHMD 00CTOATENb-
cTBaMb, YBMD MO3HTHBHOE MpPaBO, Da3BHBAETCA NOCTCNEHHO M
ne3aMbrHO, 0e3b TBXB 0CI0KHOHIH, KOTOPHA CBOMCTBOHHH pas-
BUTI MO3ATHBHAr0 NPaBA; HODMH CHPABEAIMBOCTH NpPEJCTABIA-
0TCA ¢b HAHBHO-NPOGKMNiOBHOH ToukM 3pbmia, Beabjcrsie Besa-
BHCHMOCTH OTH MBCTHHX'D 3aKOHOBB, 00WYaeBD M T. J., BBUBHMU,
neusMBbrEbIMY, uMBomEMu Bceobmiee 3HAYeHle M T. J.; MOMKLY
€cOpaBeJAHBOCTBI0 H COOTBBTCTBEHHNMD TMO3UTHBHHIMD [PABOMB
Ben30bKAN, HA PALY €b cOrlacieMb BB OCHOBHOMB H TJIaBHOMB
COJeD:KaHId, DA3HOTAACiA W KOHQIAKTH: KJIACCOBHE M WHIMBH-
AyalibHHE, 3BONOWIORANE H T. J., TaKh UYTO Pa3HHe HACMEHTH
NO3HTHBHAT0 [OpPaBa H COOTBBTCTBEHHHA KOBKDeTHNA phmenia
TONKEN BHeu3GhikHO oOka3wBaThCA b TOUKM 3pBEIA pa3HHXB
EJaccoBd JAHHAr0 oOmecTB2 M WANABHIOBD HeCHpaBeJJIHBHMH;
CO3HABie CHDaBeJLIUBOCTH O0KA3HBAeTh JaBleHie Ha TOJKOBaHie,
npavbEeRie W HAYYHYIO pa3pa6oTKy MO3UTUBHATO MpaBa, a PABHO
apadercA (MHPHO HIH DeBoMONioRA0 JBACTBYWOIEMB) (akTo-
poMB CO3JaHIA, pa3pymeRid M u3MbHeHiA MO3MTHBHATO NPaBa
BT OAY).

') Tarame obpasow® ¢b Toukn 3phHiA cneniassHaro WHTEpeca Kb CNpa-
BeJUEBOCTH H e HW3YUeHi0 Bee HpeibIfymee yueHie o Npapb ¥ WHTYHTHB-
HOMD OpaBb MOEETh PascMAaTPHBATHCA KaKb COOTBBTCTBEHHO DasBHTOE yue-
mie o cupasefampocTn. To e OTHOCHTCA KB ThMB YaCTAMB NOCIBAYIOLIAro
H310WEHiA, KOTOPLIA KacaloTes npapa Booliuie, Kb MOIOKEHIAMD O NPORCXO-
KIeHIH B 3aKOHAX> PasBHTIA, NOCTeNEHHAr0 H3WBHEHiA cojepmaHis npasa
BBH HeTOpim, B T. 1.
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§ 38.

O npupoab T. H. ecTecTBeHHaro npasa npemueit ¢unocodin npasa.

Bt mpexmiymems yuemin o mpapb Boobme # 06> HHTYH-
THBHOMB 1paBb BB YaCTHOCTH COJEepKATCA Takike JABHHA H
PYROBOZCTBO JJif BHACHeHiA TOro, 4TO TaKoe NPEJCTABIACTH
T. H. @CTECTBeHHO® WpPaBO BB CMHCTB yuyemilt mpemmed ¢uio-
codpin mpaBa, ¥ jAia phmemia Bompoca 0 JXBHCTBATEABHOMD CY-
IECTBOBARIA WIH HECYIeCTROBAHIM COOTBBTCTBERHAT0 MPaBa.

Tlpumbaad Kb coxep:amiio TPAKTATORB, NOCBANIEHHHXD W3-
JOXKeHil0 HODMB T. H. €CTECTBOHHAT0 NpaBa, MCHXOJOTHYECKif
METOIh H3yuemid (BD JaHHOMD cayJab COeJHHEHHNH METOAD
BHYTpeHHAT0 W BEbmEArO Halmofenia, cp. Beegemie § 2) m
Mba BB BHLY H3I0XKEHHO BHMEe 0 NPHPOLS IPABOBHWX'B mepe-
MHUBAHIA W WXD mpoeknii M o0 BABMHUXDB, CIAOBECHWXB, (oOp-
Maxbh OTDAXEHIA JTHXH NePEKUBAHIH M MPOEKHIH, MOKHO €D
MOCTATOYHOW XOCTOBLDHOCTHI0 KOHCTATHDOBATH, YTO DA3HHA IO-
JOKeHiA T. H. eCTECTBEHHAr0 IPaBa, cOOOMAEMHA aBTODAMH MOJ-
JeKAMHEXD TPAKTATOBB, NPEICTABAANTS HE YTO HHOE, KaKb OT-
pakeHis W BHPAXeRiA HETYMTHBHO - IDABOBHXD MpOIECCOBD Bb
neuxakB aBTOPOBB, COO0OMERIA CONEPxAHid HXD MHTYHTHBHO-UDA-
BOBHXD MEBHIA m coorBbrerBenEnX® npoekmii. IlpeoGrapanmeio
¢opmoto BRBMBEAr0 BHpaXeHid ABIAeTcA OLHOCTODOHHE-ATTPAOY-
THBHAA PeJjakniA; pbub HIETH He CTOABKO O €CTECTBEHHO Mmpa-
BOBHXB 06A32BHOCTAXD, CKOIABKO O IPaBaX’b, 0 NPHPOKICHHHX,
JCTAHOBIGHHHXD CaM0l0 NPHPOA0K, B T. M. HpaBaxb YeloBBKa,
TpakJaBHEA, Myxa, orna u T. A. Ilpm sToMb aBTOpH cooTBBT-
CTREHHHXD WOJOKEHIH HCXOXATD H3D HAMBHO-NPOEKNIOHHONA TOYKH
spbHiA W HAaXogATcA NOND BIiAHieMB cooTBBTCTBEHHArO 3a0ay-
HJEHIA OTHOCHTEABHO C(pepHl CYMmECTBOBaRIA H HPHPOXH TOrO,
¢b ubMB omm wumbioTp JBro, OPHEAMANTS 34 pealbHOe He
nojiekamie NCAXMYECKie TNPONECCH, a HXD UpeJCTaBIA0MigcA
CYIUeCTBYOIUME BO BEBMEEMD 10 OTHOMERHIW Kb MXB NCHXHKD
MipB, npoeknionEns orpamenia. Coo6pasBo BHACHEHHOMY BHIIe
coenuuuIeckOMy XapakTepy HETYHTHBHO - IPABOBHXD NPOEKINil,
CBA3aHHOMY Cb OTCYTCTBieMS BB HHTELIEKTYalbHOMB COcTaBb
HRTYATABHO - IDaBOBWXD NOPEKHBAHIR NpefcTaBaenil HOpMATHB-
HHXD (aKTOBD H COCTOAMEMY BB 001BBTCTBEHHOE HeOTpaHH-

13%
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YEHHOCTH NPOEKMIOBHON C(HepH, aBTOPH eCTeCTBEHHO-NPABOBHX'B
MOAQkeHifl DPUONCHBAITS ECTeCTBERHO-NPABOBHMD HOpPMaMb BBY-
HOcTh, Hem3MBHHOCTB, BceoOmee, He3aBHCHMOe 0TH Mbera 3Ha-
9eHi® W T. X., TOBOPATH O BCeoOMUXD OPaBaXh KAMKIAT0 9eJ0-
BBRa, KaKIaro rpakjgasuHa, O BBYHOCTH W NPHPOXKIEHHOCTH,
He3aBACHMOCTH OTB TOCYJAApPCTBCHHAT0 HpeocTaBJeRid cOOTBBT-
CTBeHEHXD 0paBd M T. 1. XapakTepoMb BHCMeEH MACTHYECKOI
aBTOPHTETHOCTH HMIEPATHBHO-ATTPHOYTHBAKXD STHICCKAXD IMOLLii
o0bAcEAeTcd, Jarbe, TeHJGHIIA €CTECTBEHBO-NPABOBHXD Y9eHiil
IPANUCHBATH COOTBETCTBEHENA BHCIMIA BeaBHIA W mpefocTaBIeHiA
TAKUMD AIA HENMD BHCMEAMB cymecrBamb: Ilpupoxh, Bomecrsy
B T. I. TBMB, 9T0 OHI0 BHACHEHO BHIIEe OTHOCHTEIbHO NPHPOJH
COpaBeAABOCTH, O00BACHAETCA, HAKOHEN'b, NPHNHCHBARIE MNOX-
JeKampMs HOpMAMDB, 0043aHHOCTAMD, NpaBaMb CBOHCTBA cHpa-
ReJTHBOCTH, HCTHHHON COPABOJAMBOCTH, COOTBBTCTBIA HAYAIaMB
BHCIIGH COPABEIJIMBOCTH H T. I.

Ha papy ¢» WHTYHTHBRO-HpaBOBHMH MEBHIAMH BB cocTaBh
COJepiaHia ecTeCTBeHHO-NPABOBHXD YYemifi mmBiorTea, BOpoueMs,
eme H pasuwe Jpyrie saemenTH. KpomB pasEmx® Teoperade-
CKUX'D [OX0keBill m yuwemii: o mpupoxd mpaBa, o mpmpoxrb m
CBOMCTBAXD eCTECTBEHHAr0 NpaBa H T. [X., 34Bch MH HAXOIMMB
eme pasHNA [PAKTHYECKiA MOJOKeHIA M Ydemid, umbomig oT-
JHYBYI0 OTH WHTYHTHBHAro npaBa mpupofy. Cmoza ormocaTea
IpexJe Beero pasmnd coolpamenid IBaecooGpasmocTd, BB dacT-
HOCTH 3aKOHOLATENbHO-NOTUTHYECKIA COOGpakenia 0 HEYAOBAETBO-
puteabHOCTH IBHACTBYOIUXD 3aKOHOBD H Yupemjenmill, ¢b TOYKH
3p15m'a Thxt mbiel M 3aXavb, KOTOPHMD OBA JOMKHH, IO MHB-
B0 aBTOPOBB, YJXOBAETBOPATH (Hamp., o HewbaecoofpasmocTa
TaKHXh WIM HEHXD HaKa3ami# ¢b Toukd 3pbmia yewbmmaro mec-
KOpeHeHif mpecTymaeHll HIA HCODABJEHIA MPeCTYNHHKOBD, 0 HO-
TOTHOCTH MHTKH, KAKh CPeJCTBA DACKPHTIA HCTHHH BB YI0A0B-
HOMB mpomeccs W T. I.), H OpefIomenid COOTBBTCTBEHHHXD
3aKOHOJATENbHHXD DeopMb. Il;a.rﬂ;e CI0Aa OTHOCATCA HOPMa-
THBHHA, npuﬂunmanwua OY}KJIGHIH HEODaBOBOTO THOA. HPAB-
cTBeHEHS, crermieckia '). ) IIpu aToMD aBTOPH MOJIeHAMUXD

1) Hanp., aHaX@swpys NCEXO0I0rAYeckn yienia furocoda I'epbapra m ero
IIROJBI, MOEKRO KOHCTATHDOBATH, YTO STH Yy9YeHid npeAcTaBIfiOThH cubes
EHTYHTHBHO-IPABOBBIX'h, HPABCTBEHHBIXD M 9CTETHYECKAX'D DAEMEHTOBD (CP.,
HAIp., ETpaomee GOJIBIIYIO POXb BB BTHXB YUEHIAXDH HoIomeHie 0 Gesobpa-
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yueHiii, 3aKM0YA0MHEXD cMBCh Pa3IAYEHXD HIEMEHTOBS, HO Pas-
JHYa0Th BXB JDYrH OTH JAPyTa H OJMHAKOBO CYHTAWTH HXB
»©CTECTBHHHMD IpaBoMB“ ).

Bp pasuuX® ecTecTBEHHO - MPABOBHXD YUeHIAXDH HMBIOTCA
TaKKe IOID> HMEHOMb eCTECTBOHHATO NpaBa DA3HNA Takid moxo-
¥eHifd, KOTOPHA ¢b ToYkH 3pbHiA Hamed KiaccupuKalin JTOMKAH
OBTh OTHECEBH KB IO3NTHBHO-IDABOBHME. Tak®b, cpejHeBbkoBHe
¢uiocopu npaa m3Aaralf NOADL HMEHEMh €CTECTBEHHATO MPaBa
Pa3sENA NPABOBHA NOJOKeHIA BH KauectBh 0643aTeJbEHXD BD
CHIYy TaKNXD HIM WHHXD OPHBOAMMHXD HWMH u3pedenili Esan-
reria pam Bubnim, T. e. cooTBBTCTBOHHNXD HOPMATHBHHXD (hak-
TOBD, cuHafickaro 3akomojarteabcrBa H T. 1. JIpyria moiomemia
IPHUBOJATCA CO CCHIKOK, Kakd Ha HOPMATHBEHE (AKTH, BA 06mee
mabmie BB cheph ¢urocopors npaBa mam Ha mMEbEie npioGpbe-
ImuXb 0c0ONH aBTOPHTETH HpegmecTBeBHEMKOBD (Hamp., I'yro
I'pomia). Boo6me BDH meTOpim ecTecTBEHHO - MPABOBHXD YYeHiH
sambuaerca nbficTeie, XapakTeproll J1A mpaBOBOA WCHXUKA BO-
o0me, TeHJeRNiH MO3MTHBAIiH, BHPAGOTRM TOURO-onpexbieHHAro
eluH006pa3naro mabiona.

Hecmorpa ma HamBHO-IpOEKNioHHYW TOUKY 3pBHiA Ha mpaBo
W He3Eamie MOJIMEHOH ero mpUpOAH, Ha cMbmeHie DPasHOPOJ-
HHXD Bemeil mOLD HMeHeMb eCTeCTBeHHAr0 NpPaBa W DAasHBHe
Apyrie HAyYBHE HEJOCTATEM, eCTECTBEHHO-IPABOBHA YUemid,
IJIaBHHMD 006Da30MB HETYATHBHO-NPABOBHE TE3HCH, BHCTABIAB-

8iH CIOPOBBH, 0 TOMB YTO <CINOPHL He HDABATCA» M DASHLIA COOTBBTCTBEH-
HBIA YACTHBIA NOXOKEHiA).

1) 910 npejicTaBIfETH €CTECTBEHHBIH pe3yabTaTh OTCYTCTBiA HAYIHATO
HOHATIA OpaBa B KPHTEpieRh AXI OTIHYEHIA erc OTh APYIHXB ABIEHiH, BB
CBASH ¢B TEMB 00CTOATEILCTBOMDB, YTO BB 00JacTH «@CTECTBEHHArO IpaBas
HETH NOMOmE AId OTIMYEHiA IpaBa OTH APYrHX® ABIeHidt BB BHEAB pas-
HEIX> BHBIOHEXH KDATepierb, 3aMBHAIOMIXD HayIHOE NOHATIe OpaBa Bb
o0xacTH NOBHTHBHO-IPaBOBOR IOPHCHODPYAEHIIN: HAaIWYHOCTE COOTB. TOCYE.
8aKOHOBD, NPEMBHEHIA BB cyfax®, ofHOialbHAr0 NPHHYEAEHIA B T. A

Ha pagy co ewbmeniems pasHOpOAHBIXs ABIEHIiH IOXE OOIAMD HMe-
HEMD ¢@CTECTBEHHAT0 NpaBa» THHNHYHOI OMIHMOKOI0 Bh 00IACTH €CTECTBEHHO-
NPaBOBLIX'B VYeHiil ABIAIOTCE BHIBOAL! IPABOBBIX® HoxomeHifi msn uyyme-
PORHBIXD WOCHLIIOKS, BANp., HSH PasHBIXh TEOPETHYECKHXD INOIOReHid: o
npupoxt verosbka, 0 ero oOMETEILHOCTH, TON3MEB, CTpeMJIeHIE Kb CaMo-
COXPAaHEHII0 M T. I., H3h HPABCTBOHHBIXH TESHCOBH, HCTETHYECKHXD H T.X.
Hs® TOro, 4ro yeaoBBKD OTIMYAETCA STONSMOMD WIE T. I., @ BOODIIE H3®
KarEXb OBl TO HE OBLIO TEOPETHYECKHXD TEBHCOBH, KAKh TAEOBHIXD, HIH
E3b 9CTETHYECEaro noxomenis o Oesofpasim cnopa BWIM HWHBIXB SCTETHYC-
CREXh HIH HDaBCIBEHHBIXD NOJOEEHiHl mim mozomenii mhbaecoobpasmocTm
He BEITERaeTh H He MOKeTh BBITEKaTh NpPaBoBOH 00A3aTeILHOCTH Yero-
aubo, ybero-amdo mpaBa Ha 4TO-ImOo m T. A. (cp. Beegenmie, § 17).
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miecd W ¢b BOOLYIEBAeHIeMDB NpOmOBBIHBABMIIECH HepeLOBHMH
H BHIAOMAMACA MHCIUTEAAMH, NPHEEMABIINMH yYacTie BB pas-
pafoTk ecrecTBeHHAr0 MpaBa, a TAKKe COOTBBTCTBEHHNA MPABHO-
NOXATHYIECKIA CO00PAeHiA H NPeAI0KeHiA—HCIOJHANE NOJE3HYI0
¢ysknilo coxbiicTBid mporpeccy mpaBa H 3aKOHOZATEABCTBA H BD
BTOMB CMHCIS CAYRHIH CYPPOraTOMB HE CYMBCTBYlOmEHd H JO
CHXD 0O0pPD> HAYKH DOJWTHKA NPaBa.

Hepesopors, mpomemefmi# BB Mipoco3epmamid, HampaBiIe-
HiA B pbaTensHocTH mpaBopbrBuHia BB mepsoit moaosuat XIX cro-
xbrid, cocToABmiii BB 0TKash o0TH BBPH BB CYMECTBOBAHI®
HHOT0 UpaBa, KpoMb mMOJOmKHTEABHAro, W OTH HHOM AbATeABRO-
cTH, Kpomb HCTODUYECKAr0o H JOrMATHYeCKaro W3yYeHis HTOro
IpaBa, OpeJCcTaBAseTs BB O000MXD HANDABIGHIAXD Perpeccs;
Obam coBepmEEH JBS KDPYOHWA OmMHOKH, MOAJeXamis MempaBie-
Hil0 NyTeMb pPa3BATIA NCAXOJOTHYECKOH Haykm o mpawb, o6HH-
Malomeldl ¥ WATYHTHBHOe N MO3ATHBHOe IpPaBO, M NYTeMb CO-
34aBiA Ha MOYBE COOTBBTCTBOHHHXD MCHXOJOrAYECKHXD JAH-
HHXD HAYKH NOAHTHKE NPaBa.

§ 39.
MosuTHBHOE npaBo KW €ro BHAbI.

Iloxb mO3MTHBHHMDB NpaBOMB, KAKh pealbHHMH ABICHIAMH,
COTJACHO M3MOMEHHOMY BHIe, MH pa3ymbeMb HMOepaTHBHO-
aTTpuGYTHBHNSA NepEexHBaRifA, colepamia BB ce(b mpexerapie-
Hifi HOPMATHBHHXD (aKkTOBD, KaKb OCHOBAHIH 0643aTebHOCTH,
KaKoBOe NOHATIe, HE3ABHCHMO OTH Das3AMYid CBOEr0 0O COZED-
#amil 0Th OONYHHXD NpejcTaBleHii o ,mpapb“ wmim ,nosnm-
TEBHOMD OpaBE“ BB OPHANUECKOMB cMucxB, uwMbeTs MHOTO
Goapmiii 00beMDb, YbMB cepa HpuMbHERA BHpaKeRld , mpaBo“
WId ,TO3HTHBHOE WPaBO“ BB COBDeMEHHOMD IpaBOBLAbHIH,
00HEMaeTs €060 MHOT0e Takoe, YTO HPHHATO OTHOCHTb Kb pa3-
HHMDB HPOTHBONOCTABIAEMHNMB IPAaBY KJIaccaMb: HDaBaMb, pe-
JHTIM B T. J., B DAaBHO MHOIr0® TaKoe, 9YT0 BB COBDeMeHHOM
klaccuukalin ABieHld BooOme He HaxXoXHTh ce6b Mmbera,
BOOGmE YOyCKaeTcd W3B BHAA.

Kb mo3utuBHEOMY DPaBy Bb YKa3aHHOMD, IIHPOKOMB, CMHCIB
OTHOCHTCSH, BO-IEPBHXD, BCe TO, 9TO OHJO YCTAHOBICHO BHIIG
OTHOCHT®JBHO NpPaBa B0OOmE, BO-BTOPHXB, BB Kadectsh cme-
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IiadbRON TeOpiM NO3UTHBHATO MOpaBa, BbH OTIHYIe OTH HHTYH-
THBHATO, TO, 49T0 OHJI0 A3I0:KeHO BHmMe BB dopmb ykazamia
OTARYIi WATYHTHBHATO OpaBa OTH MO3UTHBHATO H HXD B3aHWMO-
oTHOmeHif. 3xBch ocraercd, BbH JONOIBeHIe KB HTOMY, H3I0-
®ATb JAbiemie MO3WTMBHATO NpaBa HA BHIH M Da3HOBHIHOCTH.
A mnMenmo, BB 061acTd MO3MTHBHATO (paBa MOKHO pa3ayaTh
BEBCKOABKO BAXOBD 1 DPa3HOBHAHOCTeH, CMOTDA HO TOMY, HA Ka-
KOr0 pojia HOpMATHBEHE (AKTH MMBeTecA CCHAKa BB JAHHHXD
NO3UTHBHO-NPABOBHIXD NePeKUBABIAXD.

Yuenie 0 BBJAXD NO3MTHBHATO NpaBa, XOTA M BB caalo
pasBuTONl W BoOOme HeYJXOBJAeTBOpHTeAbHOH (opmb, mmberca
y#e BD cymecTBylomeli HaykB nmpaBa, 3aEMCTBOBABIIGH ero oTh
APEBHAXs DEMCKHXD WODHCTOBD, HO OHO CKPHBAETCA MOLb CBOe-
006pasEbMb W, TOBHAUMOMY, 03BAYa0M@MB BEYTO MHOE MMEHEMD
yuenid 0 T. H. ,HCTOYHAKAX'D NpaBa“.

Yro Takoe merounukn npasa? Ilo o6menpunaToMy MEbiK,
Kb HCTOYHHKAMD OPABA OTHOCHTCA 3aKOHHOP NpaBo (BWIE 3a-
KOEH, 4T0, €b TOYKH 3DpLHig eymecTBylommxs yuenii o npass,
paBEAeTCA JPYrh JAPYry) m ofmunoe mpaBo. Ilo rocmogerByio-
meMy, X0Td M Be 00menpH3HAHHOMY MEBRil, ci0Ja OTHOCHTCA
TAKKe HPaBO CYyJeGHOM npakTHKH (MIH=CY\e6HAs NpAKTHKA).
Ilo moBopy nomaTia HCTOYEMKA npaBa—ompexbienid ero, BB
0TAHYie OTD DPUBEJEHHATO NEpeYyHciAeHiA OTABABHHXD MCTOYHH-
KOBb—Bb Haykb mMbBlorca pasmoraacia. Beb cormacam otmo-
CHTEIbHO TOT0, OTDHUATENbHATO, NOJOXKEHiA, YTO HCTOYHHKA
IpaBa BH TeXHAYECKOMB CMHCIB cabiyers O0TAMYATH OTBH HCTOY-
HWKOBD MO3HaHIA OPaBa, 0Th THX'B HCTODAYECKAXD JOKYMEHTOBS,
Bb TOMD 4HeaB couynmpenii YaCTHHXD mucaTelell, ¥ MANXD JaH-
HHXD, H3D KOTODHXD MH MOXeMb Jo6nTh cBbybEia oTHOCH-
TeABHO KaKOro-iu6o CymecTBOBaBMAr0 HAH CYMECTBYHIAro
upasa. Ho kak® cabiyers omperBanTh mOJI0KHTEAbHO CYMECTBO
MCTOYHHKOBL NpPaBa, IO HTOMY MOBOAY BHCKAa3HBAKWTCA pPasHO-
o6pa3EnA MBbHia; BBKoTOpHe OmpeIbBAANTD HCTOYRMKH MpABa,
Kakb (OpMH CO3]aHiA mpaBa, ADYrie, KAKD OCHOBAHiA BO3HUKHO-
BeHifAl NpaBa, TPeThH, Kakb (akTOpPH, 060CHOBHBAKIlie IPABO
BB 00BEKTHBHOMB CMHCAB, 4eTBeDTHe, Kakh NpH3HAKE 006a3a-
TeJABHOCTH I0PHAHYECKAXD HODMB, IATHE, KAKD PA3AAYHHA (HOPMH
BHpakeHia mpaBa, T. e. ofmefi Boaw, m T. 1.

JTH NOONTKH onpexbieHia W Boo6me BcA NOCTAHOBEA H
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KBaJu(HEALIA HOJJIEKAMAro YYeHid, YIeHIA O 3aKOHHOMB, 00HI-
HOMD mpaBbh M T. J., Kakb Yuyemid 00D HCTOYRHKAXD MpaBa,
He BHJCPKHBANTD HAYYHOH KDHTEKH H JakKe OpEJCTABIANTH
CTPaHROe W HEHODMANBHO B HAEMEHTADHO-JIOTHYECKOA TOUKA
3pbHia ABIenie.

Ecmn 6n 30010rH cTasd Ba3HBAaTh €OGAK®, KONEKD A T. K.
»HCTOYRAKAMA KHBOTHNXD M CHOPATH WO HTOMY MOBOLY, 4TO
Tak0® HCTOYHAKH KHBOTHHXD, Bb KAKOMB OTHOIeHiH OHH Ha-
XOJATCA Kb JKHBOTHHMDB, NpEICTABIANTD JH 08M GOPMH CO3Ja-
Hif HWBOTHHXD HAM OCHOBAHiA HXB CYMECTBOBAHIA, HMJIH MpH-
3HAKM HXD KHBOTHOHl NPHPOIH H T. X., TO BTO IDPEJCTABAANO
O aBienld MHCIH, COBEDMEBHO OJHOPOJHHA Cb TBMH, KOTO-
pua mvboTea Bb TemepemeeMb upaBoBbIbEiA BB 061acTh yge-
Hif 0 T. H. HCTOYHHKAXD MpABA.

Komkn, cobakm m T. X. €yTb He HCTOYRHKHE IKHBOTHHXB,
He (opMH CO3ZaHiA :KHBOTEHXB H T. 1., H Boobme He HBYTO
OTJHYHOE OTH JKHBOTHHX'D H TOIbKO HMBIOMEe Kb HAMB KaKoe-
TO TAHHCTBeHHOE, TPYAHO MOJJal0meecs omperbienio, OTHOMERIS,
a mpocro—ikEBOTHHA. OHH CcaMAW HMeHHO W CYTh KHBOTHHA,
BHIN H DPasHOBHIHOCTH TakoBHXb. W Towso Takxe T. K.
»HCTOURHEH MOpaBa“: 00HYHOS OpaBO, 3aKOHHOe NPaBO H T. L.
CyTb He 9YTO HHOe, KAKD CAMO NPABO, BHANW MO3MTHBHATO NPaBa,
PasHOBHIHOCTH [paBa, H CTPAHHO HXD HA3HBATH ,,HCTOUHHKAMH
OpaBa“, PasMBILIATE, BB KAKOM'B OHH OTHONIEHIM HAXOXATCA
Kb OpaBy H 1. I.

Coo6paseo cb 3THMB Temepemnee yyemie 065 ,HCTOYHHKAX'D
npaBa“ cabIyeTh [NepeHMeHOBaTh BD YUeHle 0 HOSUTHBHOMD
mpaBh H ero BHAAXB W DPasHOBHIHOCTAX'D.

Jaxpbiimili, Goxbe cymecTBemHnil, wbMB HegopasymbHid,
CBA3AHHNA b NOHATIEMb HCTOYHEKOBS NpaBa, HOPOKB, CBOIi-
CTBEHHHH TemepemHeMy Yydemilo o6 HCTOYHHKAXD mpaBa, T. e.
0 BHIAXD NO3UTHBHATO 0pPaBa, COCTOATH BH TOMB, YTO 9TO
Ydemie W OTIBIbHEA ero Jacrw: ydeHie o 3aKOHaXb, 00 0OHY-
HOMD DpaBb H T. 1., MOK0ATCA Ha cMBMmeHinm MO3MTHBHATO MpaBa
H OTTBABHNXB ero BHJOBB Cb (JaKTaMu, NPEACTABICHIA KOHX'B,
KaKh HODMATHBHHXB (JaKTOBB, BXOJATH BB HATONICKTYANbHHH
COCTABD MOAJEKAMUXD MOSHTHBHO-NIPABOBHXD, 3aKOHHO-DPABO-
BHXD, OOWYHO-DDABOBHXD M T. 1. Hepe:kmBamii miw, Todmbe,
Ha COBOKYMHOCTH crBIylomux®d memopasymbaiit:
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Kakb BUEHO W3 H3JM0KeHHAr0 BHMe, BB 06AACTH MO3H-
THBHAr0 nNpaBa cXbiyers pasiuyaTh TpH DA3NHYEHA BemA:
1) svopmaruBHHE (AKTH, €OOTBBTCTBEHHHE MOCTYUKH JI0Ofed, mo-
CTaHOBJIERiA 3akoHOZATENeE M T. J.; 2) HMOEPATHBHO-ATTPHOY-
THBHHSA NEPeKHBAHIA, CBA3AHAHA Cb NpPELCTABICHIAMA HTHXD
(aKTOBb—CAM0 NO3HTHBHOe NDPABO, KAKD DEAIbHHA (eHOMEHD,
H 3) co0TBBTCTBEHENSA HOPMBI, BMONIOBAJLHHA (PABTA3MH, MO-
pokIaeMNA STAMH Hepexmpamiamg. VI BoTh TpajmiioHHOe Yue-
Hle 3THX'D TPeXD DAa3IHYHNXD KaTeropidi, Kakb TaKOBHXD, He
3HAETH H HEe Das3idgaeTh, IIABHYI KaTeropio, €aMo peasbHOe
NO3ATHBHO® MpaBO, OOHYHOE, 3akoHHOe npaB0 H T. 1. (2),
0HO B0OGme yOyckaeTh W3 BHIY H He H3y9aeTh, 33 DPeaibHO®
NO3HTHBHO® WpaBO NPUHAMAETH 9MOMIOBANBENA (aHTA3MH,
HOPME (3) W, HaKOHeN'h, CMBIIHBAETH OTH HOPMH Cb Bexb-
HIAMH  3aKOHOIATelell NJH JADYrEMH COOTBBTCTBEHBHMH (hak-
rami (1). Mexxy mpounws, Bb BHIY TAKOTO Xapakrepa TpalH-
IIORHHXD YUemifi 0 3aKOHHOMB, OOWYHOMDB OPABL M T. . MOKHO
CKa3aTh, YT0 KBAJIH(HKALiA 3aKOHHAr0 W OGHYHAr0 NPaBa, Kakb
»VCTOYHHKOBD NpaBA“, HECMOTPA HA BCH JOTHYECKYI HOCO-
00pasHocTh ef, He JHIIEHA 0CHOBAHNiA BB cMHcAb (6e3c03HATENb-
HOHl, HeBOJbHOH) CAMOKDHTHKH ydemid: ABHACTBHTEIBHO, TO, YTO
TOCIOZCTBYIOMEe y9eHie TPHAMMAETH 33 OOHYHOE MPABO, 3AKOH-
HOG mpaBo M T. ., T. €. Berbmia 3akoHojaTeaei M T. I.,
HE €eTh €aMO NO3UTHBHO® NPaBO, a pasBl TOAbKO , HCTOYHHMED “
ero, (aKkTh, BH3HBAWMie Kb NCHXHKS 3HAWOMUXD 0 HHXD IHO-
SUTHBHHA NPaBoBHA nepexnBamia. IloaroMmy, Mekay mpoOYHMB,
BO3MOKHO COXpaHEHIe KpBOKO YKOpDeHHBMArocA ¥ NPHBHYHALO
I0pHCIPYACHNIH BHpakenid ,HCTOYHHEH OpPaBa“, HO TOABKO CB
OTHeCeHIOMD er0 Kb HOPMATHBHHMB (aKkTaMb H CTPOTHMD OTAH-
YemleMb OTH CaMOr0 NpaBa, OOWYHATO NpaBa, 3aKOHHATO H T. [.
(cp., BOpOYEME, HHUKE).

Jl1g Bajiexamaro mOCTpOeHiA Y4eHIA 0 BHJAXD M DAasHO-
BHIBOCTAX'S NO3UTHBHATO NpaBa crbiyers mMBTH BB BHJY, 9TO
3aKOHOJATeAbENA BexbHIA W Jpyrie (aKTH, OpeJCTABIEHIA KO-
HXb BXOAATH BB COCTAaBh NO3UTHBHO-NIPABOBHXD MeEpe:KHBAHIM,
He TOABKO He TOXJIECTBEHHH Ch CAMAMD NO3HTHBHHMD NDABOMb,
HO W HE COCTOATH Cb HHMB BB TaKOl NPAYMEHOHA CcBASH, YTOOH
MEXKIY HAMH CYMECTBOBAND HempeMBHAO (akTHUecKif mapaiae-
au3Mb, 4To0n akTaMb onpexbieEmaro pofa Becerja CooTBHT-
CTBOBANO ompexBieRHOE NO3ATABHOE MPABO.
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Bo-nepeuxs, 3magenie BH o6iacTH MO3NTHBHATO NPABA, BB
KagecTsh ocnopamiii o6f3aTeanmocTH M omperbiuTeseil cozepma-
Hif, OPHHALIORHTH HE COOTBBTCTBYOUIMD 00BOKTHBEEMD COOH-
TiAMD, BeABHIAMD 3aKoHOKATeNed W T. ., a NPEJCTABICHIAME 0
BHX'B, KaKb BAAAYBHXD Wan OuBmuxs. Ilostomy, ecam mvbercs
npeicTaBienic cooTBBTCTBeHBAro ¢akTa, Kakd pea’sbHATO COOH-
Tif, Hamp., BerBmiA Kakoro-im6o MoHapXa WIH GomecTBa, 00H-
Yad OpejkoBh M T. 1., TO 1IA cymecTBoBamigs M IbAcTBidA co-
OTBBTCTBOHHAr0 MO3MTHBHATO NPaBa: 3ukOHHAr0, 0OOHYHArO I T. 1.,
6espasanyno, awbab 1@ BB xbiicTBUTEAbHOCTH MECTO HTOTH (akTh
HIA ero BoBce He OLJO, HAmp., HEe TOABKO NOATERAMIA Opei-
¢TaBAAeMBA Bexbmia BB KbiicTBHTeanHOCTH He HMbBAM MBera, HO
H CaMH OpeJcTaBideMHe aBTODH STHX'H BenbHIA: MOHAapX’B, AKO
0B 1apcTBOBABMIM KOrIa-TO, 60KECTBO, KOTOPOMY NPHIHCHBAETCA
BesbHle,—TOJbKO JereHIADEHA, MAOWUECKid, & HE PEANbHHA cy-
MecTBa, WAH OPeJKH BOBCE He 3HANN NPAMACHBAEMATr0 HMDB 00bi-
Yad, MOCTymaid WBade M mpod. Ha u3BBeTHHXD CTYNEHAX'D KYIb-
TYPH, JO Pa3BHTiA NHCHMEHHOCTE W BB TeueBie M3BBETHArO Bpe-
MeHH mocrh moABAEHIA W Pas3BHTIA MHCHMEHHOCTH, NO3UTHBHOS
OpaB0 BD 3HAYATENbHOR cTemenn ompexbiadeTcA pasHEMHA JereH-
JaDEHMHA M MAGHYGCKAMH HODMATHBHBIMH (aKTaMH, He TOJBKO
Bh 00JaCTH peINriosEaro, cakpaibEaro, HO H Bb 06aacth CBBT-
ckaro npasa. M o6parmo, ecam mopiexamii pakts umbas Mbero
Bb pbilctBHTeIbHOCTH, Hamp., 6WABL W3TaED W He OTMBHEHH 10
CHXD [0DD H3BBCTHHI 3aK0AB, HO COOTBBTCTBylOmAro 3mamis,
cOOTBBTCTBEHHAr0 TpeJCTaBAeBiA BH JaHHOe BpeMdA HE HMbercs,
HAmp., 3aKoHDb 3a6HTH, TO H €ymecTBOBamiA W JbifcTBid CoOT-
BBTCTBEHRAr0 MO3MTHBHATO mpaBa HBTH W He MoweTd Omrth. Ha
H3BBCTHHX'D CTYNEHAXD KYJILTYPH, A0 DA3BUTIA NMACBMEHHOCTH H
Jaxe BB mocrbayiomee BpeMa, A0 u300phremia m pacopocTpa-
HeRlf KHHTONEYATaHif, Bb DA3BUTIH NO3MTHBHAr0 OPABA BB Ka-
yecTsb paspymuTenpHaro ¢akrTopa He JHMeEH0 3HAUERIA 3a0H-
BaBie 3aKOHOJZATEJbHHXD DACUOPA:KeHI H WHHXD HOPMATHBHHXD
(akTopb. PaBEHMB 00pa3oMb, ¢b TeyemieMb BpPeMEHA BB 00.1a-
cTAXb ABHCTBIA yerHOW TpajuMiim M NAMATH OPOHCXOZATDH pas-
BHA YacTHHA H3MBHERIA cofepkKaHifl UpeJCTABAAEMHXD HOpMa-
THBHHXD (DaKTOBB, HaNp., COTEpP&KABIA 3aKOHOJATENbHHXD, HA-
YaJbCTBOHHHXD DACMOPAMeRid, CMHCIA H XapakTepa 00HYaeBD
Opeikosd ® T. X.,—H COOTBBTCTBERHO H3MBHAETCA COjepkaHie
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mojJeRkamaro NO3ATHBHATO NPABa, XOPA caMd OHBUIe 06BEKTHR-
Hue ¢aktH Be MoryTs uambmarbed. Coo6pasHo ¢b 3THMB 0DOIB
HODMATHBHHMH (DAKTAMH MJIA ,,WCTOYHHKAMH [O3UTHBHATO IpPaBa “
BB 001acTH TeOpiM MO3UTHBHATO WpPaBa H €ro BUIOBB CABIyers
pasymbrs Be BHBmEIA, 00beKTHBEHHA cOOHTIA, Kakbh TAKOBHA, a
colepania cooTBBTCTBEHHNXD NpeJCTaBAeHIN, TNpeiCTABAAGMLIE
$akTH, HE3aBHCHMO OTh HXD JBHCTBATEJNBHATO ORTIA.

Ho 3arbus m umbiomjiecs BB mpexrcTaBleHin 3aKkoHOJATENb-
HHA Beabmin, of6nyam mpeikoBh HW HAHE (HAKTH, OTHOCAMecH
Kb KaTeropin cmocOGHNXB B0OGme HrpaTh ABTOPHTETHO-HOPMA-
THBEY® POJb, OTHIOJAL He HMBIOTH Toro 3madenid, 4TOOH HMD
HenpeMBEEO CcOOTBBTCTBOBAIO oONpeIBACHHOE NMO3UTHBHOE WPABO.
Hanmporss,—n 370 0YeHh BaXHO HMBTH BB BUAY BB 06JacTH
W3y4enid DOBMTHBHATO NPaBA M OTLBILHHXD €ro BHIOBL—IbI0
3aBHCHTD OTH HCHXHYECKAr0 COCTOAHIA HOJIEHKAMUXD HHIHBH-
J0B> HAA HADOZHHXD Macch, OTh HXD NCHXAYECKHXD CKIOHHO-
cTefi, NCNXHWYECKUX'D NPUBHYECKD M JuCmo3unié, y6hxaeniit pas-
Haro poja (Eamp., MHTYATHBHO-OPABOBHX'b, HPABCTBEHHHXD, Pe-
Jurio3ENXD> BBpOBaHIA) W T. A.; Takh YTO BOCHpIATIA W HpeA-
CTaBJIeHiA co0TBBTCTBEHENXD (PAKTOBD, HANP., H3JAHENXD BB HAJ-
Jexamed GopMB rocylrapeTBeHHHXD 3aKOHOBD, OOHYAEBD NpeX-
KOBD H T. 1., HHOTZA BO30YXIATH BD HXb NCHXUKB MOSHTHBAO-
IIPaBOBYIO PeaKIil, BH3WBAITH COOTBBTCTBEHAOE N03HTHBHOE IPABO,
MHOTIA Xe He BO3GYXJIAITH BB JaHHOE BPeMA MAHM B0ooOmE OKa-
3HBaIOTCA 0e3CHABENMH BO3GYAHTH COOTBBTCTBEHEHA NO3UTHBHO-
mpaBoBHA OepexuBadid. Takb, 3aK0HOLATEAbHHA pacmoOpAkKenid
npejcTaBuTeNeli rocyjapcTBeEHOH BJacTH JHmb Ha H3BBCTHOM
CTYDeRH ‘HCHXUIECKOR KYJABTYPH OpioGpETalTd €noco6HOCTH BH3H-
BaTh Bb HHJABUJIAXD M MAcCaxX’b COOTBETCTBEHHHSA NOSHTHBHO-
NPaBOBHA MNEPeXHBamIA; T. €. CHoco6HOCTH YeJowbueckod mem-
XHKM Kb OPABOBHMDB DEAKLifAMD HA 3aKOHONATOIbHHA pacmopa-
#HeHid ecTh DPOLYKTD KYJIBTYDH, OTCYTCTBYOmI# HA HH3MEXD
crynenaxs nocabpmedi. Feanm mopnexamee Bexbmie oTamyaercs
BaJJeKAMel0 TIPO3HOCTbI0, HCXOAHTH OTH CHABHATO H CHAOHKERO
YIposaM# Bb cAy4al HEHCOOAHEHIA, TO MOKETh MOXYIHTLCA CO-
OTBBTCTBEHENI C¢Tpax> M HOJYMHEHIe H3D CTPaXa, HO 3T0 HH-
yero o6maro c¢b MOpaBoMb He MMBeTh; MOJIWAHOE ke OpaBo,
BTHYECKIA MMOePATHBHO-ATTPHOYTHBHNA NepeXHBAHIA, H COOT-
BbTCTBEHRAN MOTHBAaNiA MOBeeHiA OTCYTCTBYIOTDH, HE BO3HH-
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KaioTh. 3arhMb, yke nMBomadca KyJIbTyPHO-NCHXHYECKAA CHO-
CO6HOCTD M CKJOHHOCTD KB 3aKOHOJATENbHO-NPABOBHMD MEDeRH-
BamifAMb [eDPBOHAYAIbHO OHBAeTD OTHOCHTENBHO O0YEHH CJa60I0;
Takh 49TO Tpe6yercA HAJNAMYHOCTH DASHWXD 0C0GeHA0 Gxaro-
OpiATHNXD YCAOBif, Hamp., moAkpBmIeHIiA 3aKOHA €O CTOPOHH
COTJACHATO TO COZGDKABID HIM CPOJHAr0 WO HANDABJAEHIN
HRTYATHBHAT0 NpaBa, 00604 JWYHOfi MOMYJAADPHOCTH HM3JLANMAT0
SaKOHD NJEMEHHOT0 HAYAJbHEKA BB CBOEMB [JEMeRA H T. 0.,
9T00H 3aKOHD EMBIP MaHCH BH3BATH COOTBBTCTBEHHOE, 3AKOHO-
JaTeJbHOe, MO3HTHBHOe HpaBo. JImmb mocTemenno HEHXHWYECKAA
CI0CO6HOCTS M CKAOHHOCTh Kb 3aKORHOMY NDaBy Takb DAa3BH-
BaercAd W yEpbmiderca KyJIBTYDHHMB OPOLECCOMB, 4TO JIBiaercs
BO3MOKHHMD OTHOCHTeJbHO HaJekHOe M YemBmHOe ymopaBieHio
MaccOBHMD [MOBeJeHieMD NYTeMb 3aKOHOAATEJIbCTBA, Cb HOMOMPBIO
3aKOHOJaTeNbHO-NpaBoBoil meuxmku. Ho m moerB oTHOCHTEIBHO
IpoYHaro YKpboieHia BD HapDOJAHXD Maccaxhb CHOCOGBOCTH H
CKJIOHHOCTH Kb 3aK0HOJATeJLHOMY WpPaBY 3aKOHOJATENb MOKETH
X034HHAYATD H DPACHOPAKATHCA BD 00XACTA 3aKOHOJATEILHO-IpPA-
BOBOA NCHXHKH JUIb BB W3BBCTHHXB Opelbiaxs H €b COOMI0-
JeHieMb H3BBCTHHXB OCTOpORHOCTEHl; BB NDOTHBHOMB cxydab,
3aKO0HD MomeTh morepnBth diacko, He BH3BATH BOOOmE 3aKo-
HOJATeJNbHATO NPaBa HJAM JOCTATOYHO GHABHAr0 JJA yCmBmMHAIO
IBiictBia mpaBa (4T0, MERTy OPOYAMB, KOMODOMETAPYETh H
mpodie 3aKOHH H CAMOTO 3aKOHOJaTeNd, KoIe6JeTs HXB CHIY
A BiacTh). Takb, Ha HH3WAXD CTYNERAXD KYABTYPH, XOTd H
HEé CTOAb HH3KAXD, YTOOH BooGme He OHIO pasBHTOH €mOCOO-
HOCTH Kb 3aKOHOJAaTeIbHOMY OpaBy, BeCbMa CHICHD ABTOPHTETH
00NY26BD IeJKOBD, CTADHHH, CTApoii MOMIHEH, M Takof 3a-
KOHOJaTelb, KOTOPHI OH BO3NMBID cMBIOCTH TMOCATHYTH H3
9TH 00NYad, NOCTAHOBATh 9T0-IH60 mpAMO M DPB3K0 UMD mpo-
TEBOpbUAmee, TOABKO CKOMOpOMETHpOBaIb OH ce6a camoro. Ha
H3BBCTHON CTANiW pa3BHTIA MO3WTHBHO-NPABOBOH MCHXHUKH 3a-
mbgaercsa, cBoeo6pa3Eoe W CTpaHHOe CB HepBaro B3raafa (cb
PaBHO-NCAX0J0rHYeCKoll Toukm 3pbmid, Bmpouems, BmoaEb mo-
BATHOE), #ABJeHie, KOTOPOE MOKHO OXapaKTeDPH30BATH KaKb
KOHTpaGaB]y 3aKOHOZATENbHAr0 OPaBa HOLDL BHAOMB OOHYHATO
H KOTODOE COCTOMTD BB TOMDB, YTO 3aKOHOJATeNH JAA NpHAARiA
CHAN 3aKOHY M IOCTHHeHIA B3aKOHOXATeIbHAro yembxa cHa6-
#HANTH 3aKOHOTATEAbHHE AKTH 06MABIMBNMH 0GBACHEHIAMH, 9TO
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JecKaTh HUYeT0 HOBAr0 HE MOCTAHOBAAGTCHA, YTO COGCTBEHHO
TaK0Bh Ouwab 00nYall mpefkoBb, & TOJbKO OHD 3a6HTH U T. M.
Harbe, Bb cayqad kpbnoctn u3pbeTHNXD peanriosHuxb yobmie-
Bif wim pemdrin Boobme, 3aKORH JOMXAHH  C€006pasoBaThCs
¢b pemurie0 u BB cayyad koarmsim Tepmars iacko. Beerxa
B Be31h cabiyers cudrathed 3aKOHOJATEN Cb HMHTYHTHBHHMD
IpaBoMb, 9TO6N He NPOH30IIO KpYymeHis 3akoHa BerbicTsie
KOLIM3IA ¢b WHTYHTHBHNMB NpaBoMb (Bwme, ¢rp. 497). 3a-
KOHB, ABHO M CePiO3HO MpoTHROpBUAmIN X0ATY cOLiaibHO-CIy-
#eOHO BIAaCTH, AOJATY HNOAL30BAHIA 3aKOROXATENBHON BJIACTHIO
He JJd JAYAHXD HHTEPECOBD, a JIA coibicTia obmemy Gaary,
a paBHO ABHO Oe3HPABCTBOHEWH HIM HerbnwA W Ge3CMHCJIEH-
BHil 33KOHD TOkKe OKasaauch OH Ge3CHIbHHMH BH3BATh Kb
KH3HH co0TBBTCTBEHHOE MO3HTHBHOE mpaBo.—Ha paxy ¢b o6me-
KYJbTYPHHMD OPOLECCOMB IOCTONeHBAr0 Da3BHTIA 06mei cmo-
COGHOCTH Kb 3aKOHOAATeIbHO-NPABOBOA HEHXUKE MOKHO BD
HeTOpiH HaiiTH NpUMBPH JHMDb UOCTENEHHAr0 pa3BHTIA H YkpBmie-
Hi COOCOGHOCTH M CKAOHHOCTH Kb HaLJIe®aled NpaBHO-NCHXO-
JOTHYECKOHl peakmii 0O ajpecy DasHHXD CHOMaJbHHXD BHIOBB
3aKO0HOJAaTeIbCTBA HJH N0 aJpecy 3ak0HOBD, HCXOAAMHUXE OTH
ompexbieHBaro 3akoHOAaTeNd; HAmp., BH 00JACTH pas3BATIA HAXD
FBCKONBENME OpexkJe CYBePeHEHMH HEGOABMEMA  COLiaTbHHMH
OpTaHH3aIiAMA COLIAaJIbRO-NIPABOBOH HAJCTPOAKH B BUXB, mepBo-
BaYaNbHO c1a6od W 3a9aT0YHOH, OOME-TOCYAAPGTBEHHOH Opra-
HE3aMiH, HOBO® HAXB-TPYOINOBOE 3aKOHOJATEABCTBO CHAaYala Xbi-
CTByeTH BechbMa 1260, MOXKETH €b YCOBXOMD KOCHYThCA JHMb
HEBKOTODHX® BONPOCOBB, Jerk0 TepuaATh diacko # T. K., H
JUmb TocTenenHo npio6pbraers chay, 3HaYemie M OTHOCATENBRO
6oxbmofi mpocropb xbfctBia. To ke, npE u3BBCTRHXB yero-
BiAXBb, OHBaeTb BB cIy4al 1epeBOPOTOBD, H3rHAaHIA OJHON
JHHACTIH W Boapemid Apyrod, cvbEn MomapXiu pecoy6aukoi
uan ofpatso. 3arBmb, Bo3HMBBMIA JbiicTBie 3aKOHD MOKOTH
00 Pa3HHMB NCAXHYECKAMD OpDHUAHAMB, H Ge3d 3a6uBaHia 0
HeMb (Bwme, crp. 520), yTPaTHTh CBOA HODMATHBHHE aBTOpH-
Ters. Bb cymecrss gbia aBiemie oTMBEH 3aKOROBB, HAOP.,
APYTHME 3aKOHOZATENbENMA aKTaMd (HAH HEHMD HODMATHBHHMD
¢akToMB, Hamp., YCTaHOBIEHIEM WPOTHBOMOJOKEATO O06NYIHATO
mpaBa), OpuYeMs, KOHEYHO, PaKTb 3aK0BA He OTMBHAeTcH, GHBIIES
He J'BraeTca He OWBMEMD, OpH Hajaexamel BLYMIUBOCTH, LOLKHO
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Obi0 6H Y65 1HTH RO TONBKO BB KOPEHHOMB OTIHYIA 33KOHOBD H BO-
001e HOpMATHBHENXD (PAKTOBD, Ch OJHOM CTOPOHH, IPaBa Cb APYroi
CTOPOHH, HO H BB YCIOBHOCTH H OTHOCHT@JIbHOCTH CBA3H OJLHOIO
¢b apyraMb. Ho 3akoBH mDepecTaioTs BepBIKO B030YkIATH
c00TBBTCTBERHOR, 3aKOHOJATENbHO® MpaB0 6e3b BeAkol HXB
ormban. Mex1y npounms, HesaMBTHOP M mOCTeNmeHHOE Da3py-
muTeAbH0e 1BficTBie OKa3WBAeTD BB ITOH 06.JaCTH HHTYHTHB-
Hoe npaBo. Moxro Onxo Ox HaGpaTh BB HCTOPIH OTPOMHYI
Maccy npumBpoBt npekpamenia ABHcTBiA Pa3HHXD HKOCTOKHXD Ka-
paTeJbBHX'b 3aKOHOBS, HAIp., 3AKOHOBD, IOCTAHOBAAIIUXD CMEPT-
HYI0 Ka3Hb, WIH KBAIH(HIUDPOBAHHYIO, OCTOKHEHHYI0 0COOHME kKe-
CTOKOCTAMH, Ka3Hb 33 KPaky U Pa3HNA WHHA MeHbBe TAXKiA npe-
CTymIeRiA, nois JbiicTBiems HW3MBHMBmIAroca, 6orbe MsArkaro
H TYMaHHAr0, WATYHTHBHATO NPaBA. SAKOHH, YCTAHOBJAOIie NPH
BHCOKOHl I'BRAOCTA W3BBCTHOH MOHETHOH e€JAWHHNN H3BBCTHNA
TAaKCH BO3HATpAXKIEHIH, Hamp., 3a Bpaye6myl MOMOMmB, Mepe-
CTalTh, BH cAy9ab mocrememmEaro, RO CymecTBeHHAro muaMbae-
HiA [BHHOCTH NOANeXAIUXD JeHers, jpbicTBoBaTh H mpA-
MbHATECA TOXD BIIAEIEMD MHTYHTHBHATO NpPaBa, NPH3HAWIIAILO
BecnpaBe AHBEMD Tpe60BATH HCHOAHEHIA DOLICKAMHEXD YCIYI'D
33 €TONb HHYTOXKHOE (N0 HOBHMD HKOHOMHYECKHMD YCJOBIAMD)
BO3HArpakjenie W mpod. W mpod. M He3aBuCHMO OTH HATYH-
THBRAT0 IIpaBa, 3aKOHH YTPaudMBaTh HEPBIKO CBOW HOPMA-
THBHYIO CHIY, BCABICTBIe PAsAMYAHXD, NOLPHBANIUXB BTY
cury, OpHYMEB, Hamp., BeabicrBie Toro, 9To OHH, mpH H3MbB-
HEBMAXCA 006CTOATENBCTBAXD, HAYAHAWTH NPEJICTABAATHCA 0e3-
HDABCTBEHHHMH, fBHO Hecoo6pa3HHMH ¢b ToYkH 3pbmia [Bae-
c000pa3noCTH, NPOTHBOPhYAMMMH HOBHMDB peJIHTiO3HHMDb B3LAA-
JaMb, HIA, OpA NajeHId peIurio3naro pBeHid, OPOLYKTaMH
H3MUMHATO PEeAHrio3naro ¢(asaTH3Ma, WAM NPOXYKTaMH moJmied-
CKOfl MOL03PHTEABHOCTH, HIN eTpeMienids BMBmmBaThCA BB TO,
9ero 3aKOHH He JOMKHH KacaThcd, W OpOY. H NPoY.
H3znoxennoe 0 3aK0oRaXh OTHOCHTCA mutatis mutandis Ko
BehbMD KareropiaMh HODMATHABHNXD (PaKTOB® (A moTOMY OHLIO
H310%eHO 31BCh, a He BB CHENialbHOMD YYeHid 0 3aKOHAXD H
3akoHOfaTexbEOMD npanb). Beb omu umBTH Takoe e OTHOCH-
TeIbHO® H YCIOBHO® 3HayeHle, MHOTAA BO30YiKIANTH Kb HKN3HH,
a HMHOTJAa He BO30YXZAOTH COOTBBTCTBEHHOE IO3HTHBHOE MNpPABO,
BH 3aBHCHMOCTH OTD Da3HNXD ICHXGJOTMYECKHXDH (HaKTOPOBD H
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yCaA0BIil (DOLAEKAMUXD COOTBBTCTBEHHOMY, NCHXO0I0THIECKOMY M3~
yuenio). Takuxs kareropidl axros, KoTophe OH T. CK. IO OpH-
poxb cBoell, HesaBHCHMO O0TB JADYrHXD Ycao0Bifi, Hempewmbmao
XblicTBOBAIM HODMATHBHO BB 0061aCTH IpaBOBOH NCHXHEH, HBTH
H Be Momerh GuTb. Coo6pa3mo ¢b 3THMB, MO HOPMATHBHHMH
(pakramn BB 001acTH TeOpiH MO3UTHBHAT0 OPaBa H OTLBABHHXD
ero BHJIOBD crbayeTs pasymBbrb He (aKTH ompexbieHEoll KaTe-
ropin, o6rajaiomie onpexbieBHHMA O0GBEKTHBHHMH HNPH3HAKAMI,
HANp., BB Bajliemameil ¢opMb H3JaHHNe 3aKOHH, H3BBCTHArO
poia ofnYad, Kakb TakoBHe, CyAeOHYI0 NpaKkTHKy, KaKb TaKo-
BYW, M T. 1., a Jumb (mpeicraBiseMne) (aKTH 3TOro poia,
NOCKOABKY OBM (hakTHYeckH JBHCTBYIOTH HOPMATHBHO, BO36Y-
KJA0TH COOTBBTCTBEHHNA MO3WTHBHO - IPABOBHA MEDEKUBAHIA.
Takums o6pa3oMb, B3aKOHN, X0TA OH OHM OWIM H3IAHH MO
BChMB MpaBAIaMD 3aKOHOJATEABCTBA JABHATO T0CYIApeTBa, 00H-
Yau, cyjeOmad OpaKkTHKa H T. X., X0TA 6N ORH 006Jajaiy BChMH
NpH3HAKaMH, TPe6yOIAMACA HIH BHCTABIAEMHMH COBDEMEHHON
HAYKOW IJA HXD HOpHAHYeckol IBACTBHTEIbHOCTH, HE ABAAWTCA,
¢b ToukH 3pbmis Bame#l Teopim mpaBa, caMH mo ce0B He TOJIBKO
HO3ATHBHNMD OPABOMB, HO JaiKe H HOPMATHBHNMA (parramd, OHH
TOABKO MOTYTL OHTh M OHBAKTH OGHKHOBEHHO HJAH HMHOTIA HOp-
MATHBHEBIMH (PAKTaMH, a MHOTJa He GHBAWTD M TAKOBHMH.
[Mockoanky, maxbe, mspheTHRe PaKTH HMBIOTH HOpMATHBHOE XBii-
eTBie, MOIYyalTh 3HAYEHie HOPMATHBHKIXD (JAKTOBD, MKy HAMH H
BhI3LIBACMBIMH HMH MNO3ATABHO-NPABOBBIMH ABICHIAMA HBTH Taroro
coorpbreTsis, uTo0m onpeybienHoMy HopMaraBHOMY (akTy, Hamp.,
onpeybIeHHOMY 3aKOHOJATEIBHOMY NOCTAHOBIEHI, onpelbIeHHOMY 1tpa-
BOBOMY 00BIYal0, BenpeMBHHO co0TBBTCTBOBAN0 0fHO ompenbieHEOE IO~
SHTHABHO-DpaBoBOe [0J0&EEHIe; Kakb BHAHO M3b H3I0:KEHHAr0 IO IO-
BO1Y YyueHia o mpHpoxt HOPMDB, OAWHD HODMATUBHNE (AETH MOKETH
ObITh ¥ ORIBAETH OCHOBAHiEM® JId BBIBOAZ MHOIKECTBA pasdInYHLIXD
HpaBOBBIXs NOJ0AEH1H, ACTOYHHEOMD MHOFEECTBA pPasidYHBIXE N0 CO-
A€paaHIw, CMOTpA 10 HAalNpaBi¢Hi0 BHHMaHIA H T. J., ODO3UTABHO-lIpa-
BOBRIXD IepeimuBaBifi, ¥ ofpaTHo, H3D COBOKYNHOCTH BBCKOILEHXD
HOPMATABHBIXD fl)aKTOB'b DO3HTHBHO-IPABOBAaA NCHXHEA MOXKETH H3BIE-
EaTh OJHO IO3UTHBHO-IpaBoBoe mnozokemie. CoobpasEo ¢b 3THMB, €B
TOYKM 3pBHIA pasBATIA npaBa, MOEHO CKasaTh, YTO HpH HemswbBH-
HOCTH HODMATHBHEIXD ()AKTOBH, Ha KOTOpHe ommpaerTcd H3BkeTHOE
[103UTABHOEC OpaBo, 3T0 HpaBo MOEETH Thub Be Menbe WBHATH cBOe
cojpepaaHie, Bh YACTHOCTH pasBHBAThCH, PaspbTBIATHCH, 000ramarhes
BCe HOBBIMD COACpB&HiCH’b HT I H)’TCM’I: BHIBOI0BS H3D HEMHOIAX'B,
CPABEMTEIbHO KpaTRAXD Hapedenidi saxonmosd XII Tafamms pumckas
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OpACOPYJeHNiA ¢ TedeHieND BpeMenm BHpaboTaza 00EABHOE IO €0-
Zep&aHi, GoraTo paspHTOe HO3UTHBHOE paBo. To e B Goabmiell mim
MeHbIIel cTeNeHH OTHOCHTCA KO BCAKOMY NO3HTHBHOMY MpaBy.

I By Tows cMpiexd He erbyyeTds IpepmoiaraTh Heo0X0LHMOCTH
c00TBETCTBIA MEHKIY NOSHTHBERIMG HPABOMD M HOPMATHBHHEIMH (ak-
TaMH, YT00H BB 00JacTH I03HTHBHO-HOPMATHBHOA NCHXMEH H3BBCT-
HHMB KaTeropiaws (arToRb co0TBBTCTBOBAIM HenpeMBHHO NPaBOBHIA
H TOIBKO TaKif, a He HELIA, HANp., HPABCTBeHEHS, IO3HTABHO-HOD-
MATUBHEIA NepexRNBaHIA, APYIAMD KaTEropisy®s (akToBD, HAIPOTABE, —
HPaBCTBEHHHA H TOJNbK0 HDABCTBEHHHA, & OTHIOAb He IIPaBOBLIA Ile-
pexnsanis ¢ T. 1. Hamporurs, oggm m TH Ke (arTHl MOTYTH HIPaTh
poIb Bh WHIUBEIYAIbHOH H MaccoBOH IO03ATHBHO-HODMATHBHOH ICH-
XEED U DpaBOBHIXs M HPABCTBEHHHIXh WIH TAREE H 3CTETHYCCEHXD
HOPMATHBEKIXD (AKTOBD; HIW OAHH MW TH ke (AKTEl MOLYTH BE 0JHO
BpeMa HIpaTh Bb HADOXHOH NCHXHKS DPOIb NPaBOBHIXD HOPMATHBHBIXE
(akTOBB, BH APYroe BpeMd HPABCTBEHHEIXD HOPMATHBHHIXD (AKTOBD.
Hanp., w3pberanii (mpezeraBideMuil) obngadl mpeikoss, kacawmifics
GpasocoueTaHid HAN T. ., MOEETH OWThb OIHOBPEMEHHO HOPMATHBHEIME
darToMn: 1) BB ofdacTH HapojHOH INPaBOBOH NCHXHEH, IOCEOIBEY
H3b HEro BEIBONATCA NPHTA3AHIA Ha To, YTOOK H BIpexb cobiwja-
J0ch TO e, 2) Bb 00JacTH HDABCTBEHHOH IICHXHEN, IOCKOIBEY CO0T-
BETCTBEHHOE NiOBeJeHie cosHaeTes A0MBHBIMD, HallemamUMB, CAMO IO
ce0b, HesaBHCHMO OTH KARKAXB-IR00 NPHTASAHIA, «ODOTOMY YT0 TakD
[oeTynalm NpeikE» H 3) BB o0JacTH 3cTeTHYecKo@lh NCHXHEH, MO-
CROIBKY CO0TRBTCTBEHHOE IOBejeHie cO3BAeTCA HAJLIeRAIEND H C€B
ToukH 3pBHIA SCTETHEH, NPRIRYIA, <HOTOMY YTO Takh NOCTYNAIHd
npelkd» ® T. J.; Hapeuenid jJeeaTH sanosbieil mrpaim y espeesd
podb TNpaBOBHXD HODMATHBEHXH (AETOBH, Ba co0llojcHie NoJJema-
mMAXD NOPaBAID HpeybABIAIACH NPATA3AHIA, 3a HapylleHie moJaralach
cMepTHAA EasHb H T. K.; a Teleph oTH e H3DedeHiA cayKaTh BB
ofzacTH XpmcTiaHKOH N03ATHBHOH HpPaBCTBEHHOCTH HpABCTBECHHBIMH
HO3UTABHO-HOPMATHBERIME (aKTaMH, H3D HAXD BB HPABCTBERHBIXD
EaTeXH3HcaX'h BRIBOAATCA PASHEA HPABCTBEHBEA 00A33HHOCTH H HODMEI;
BbEoTOpHA n3pedenids Epamrenais, npepcTaBifslmis DO CBOEMY CMEICAY,
Eakb N BooOme cogepmanie Epamrexid, BHpameHid HpaBeTBEHHBIX'B,
9HCTO HMIEPATHBHEIXD MHBHIH, clykmim BE: cpeimie BBEa H BIO-
cabACTBIE HODMATHBHNME (AKTAMH JJf BHIBOZA DasHHIXD IPABOBHIXD
nolo:kenii, npaponpaTA3aniii nepEOBHATO NpaBa I HHOTO.

H Bv stoMs orHOWeHim caBayers muMBTh BB BHIY W NOMHAT,
uTo cnoco0HOCTh GHTH NPAaBOBRIMG (HIH HPaBCTBCHAKMD H T. 1.) HOp-
MATHBHBING (AKTOMD HE €cTh 00BEETHBHOE CBOHCTBO O00BEKTHBHEIXD
BRBMENXD cOoOWTIH, a BaBECATH OTH LCHXAKH THXB, KOTOpPHE €B
HOME (¢ MXb OpejcTaBieHifMm) HMBOTH JBIo, W OTH HXB CEIOE-
HOCTE Kb TAEAMD HAM HHBIMD NCAXAYECKAMD peaknisM®b Ha cooTBBT-
CTBEHHHS Mp¢ACTaBICHIA.
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Boo6me g1 Hajgiexaniaro Mo3mamiA IO3ATHBHATO ODABA H
¢TI BIbENXD €ro BAXOBD: 0OHYHATO, 3aKOHHArO OpaBa H T. X.,
crbryers, Kakb Besgh BB ofiactm npaBa, UMBTL BB BHAY M
H3yYaTh He Kakif-1n60 BABMHIA MO OTHOMERIH Kb MEPEKRHBAIO-
LMD TNPABOBHE AKTH CO3HAHIA ABJERiA M WXB CBOiicTBa, a T0,
yro umbeTs MBero BB memxukb ey0BeKTa NPABOBHXD NEpeH-
Baniii; W BAJJeXamHMD MeTOZOMD H3YUeHid 0ONYHATO, 3AKOHHATO
OpaBa H JPYFHXD BHAOBH NO3UTHBHATO NDABA ABAAETCA METOLH
CaMOHAGNIONEHIA M COEIMHEHBWH MeTOXb BHYTPEHBAr0 M BAEBmI-
HATO HaGTIOJenid.

Kaxkia kareropin «baxfron'b MOTYTH HIpaTh DOJAb HOPMATHB-
HHXD (aKTOBD H Kakie, co06pasBo ¢b 3THMDB, EMBIOTCA BHIH
N03UTHBAATO HpaBa?

Boaspbnilo Ba mpaBo, Kakb Ha COBOKYIHOCTH HOPMB, H Ha
HOPMH, Kakbh Ha Beabmid, BHpameHid BoAW, BoAHM o6menid, 06-
med BoaH W T. 1., COOTBBTCTBYeTH ydeHie, IO KOTOPOMY MOX-
Jekamad BOAA MOkKeTh OHTh BHDAKEHA HIM OyTeMB COOTBBT-
CTBEHHHXD CIOBD, H Takoe BHpaikeHie BoIH O6MmEHiA, MIH BOAM
3aKOHOJZATeNbHATO OPraEa OOmeHid, TpHEMMAeMaro 3a Boaw of-
IeHia HJAH OCM(YI0 BOJK, €CTh 3aKOHB, HIM 3aKOHHOE MPaBo;
HIA HOJJAEKAMAA BOJA MOEKETh ONTb BHpAKeHA KOCBEHHO, MOJ-
uaJIMBO, OYTMB T. H. BHpasHTeIbHEXB JbHcrsiil (facta conelu-
dentia, konkludente Handlungen), T. e. myTeM® Takoro o6maro
NOBeJeHIA, H3D KOTOParo MOKHO 3aKJAIYHTh 0 HAIAYHOCTH COOT-
BbTCTBEBROA BOJH, M Takoe BHpamemie 06mecTBEHHOH BOAN eCTb
06HYHOe OpaB0; TaKEMD 06pa3oMDB MOJYYalTCA JBA HCTOYHHKA
npaBa: 3akoERO8 H oOnyHoe mnpaBo. Ho 3rt0 ydemie, BooGme
yueHie 0 HODMaxXb, Kakb BeaBRiAXD®, OOHKHOBEHHO BB 00AacTH
yuenig 00b HCTOYHHKAX'D NpaBa He OPOBOAETCA mOCABJOBATEBRO.
Takp, MEOTi® NPH3EAKNTD CYMECTBOBARie eme TPETHATO HCTOY-
HHKa 0paBa — CyAe6HOH mnpakTukm, M YueBid 00> OOHYHOMB
npaph OGHKHOBEHHO pa3palaTHBAIOTCA HE3ABHCHMO OTH TEOpiH
HODM®B, Kakb Beadbmiii, H He DPHBOAATCA Cb HE0 BB JOTHYECKOE
co0TBBTCTBIE.

Cp moukm 3pbmiA nDeHxo’dormYecKoll Teopim DpaBa, Kakb
HMIEDATHBHO - ATTPHOYTHBENX'D HeDeXWBAHiM, KPyI'B (arTOR®,
MOTYIEXD HrpaTh poJb HOPMATHBHHWXB BB 00JaCTH LO3HTHB-
HAr0 DpaBa, 3HAYHTEIbHO INHPE, H BHJOBH HO3WTHBHATO OpaBa
3HAYATENbHO GoJbmle, YbMb MNpH3AAETH M NPeIUOJIAraerTh Ioc-

Teopia npasa m rocyx., 7. IL 14
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norerByomee Mabmie. Kpowb 3akomojgaTeibHHXb BeXbHIl BB
cMucas  rocmojieTByomaro MabHis, npaBoBHXB 00HUAEBD H CY-
Je0HOIT UPAaKTAKH, HOPMATHBHHMH (aKTaMH BB 00JaCTH MO3H-
THBHO-IIPABOBOH MCHXHKH MOTYTH CIYHKHTh H BCEBO3MOMKHHEO HHHE
(akTH, MOCKOAbKY HHAMBHIYATbHAA HIM MACCOBAA NPABOBAA MCH-
XHEa Ccmoco0HA H CKIOHHA H3BIEKATh W3D HHXD H3BBCTHHA 06-
mis OpaBHIa MOBEJCHIA WAH KOHKDeTHHA YKasamiA JJd mOBe-
JeHiA, TNPHIABAA HMB HMOepaTHBHO-aTTpuOyTHBRYW cnay. Ilpn
aToMb c1biyers uMBTH BB BHJLY, 4T0, €000pa3Ho o6miell Xapak-
TeprOi 114 npaBa YHA(HKAMiOHHOH TeHIenIiH, NpaBOBaA NCH-
XHEQ NPOABIAETD CTPeMJIeHie m0Ib30BATHEA BCAKHMH BO3MOKHBIMH
MOBOJAMI 1 MaTepiadaMH IJAl JOCTH:KGHIA TO3HTHBHAr0 (HKCH-
poamia ma6ioma, Ge3chopEO - mpefonperbafmaro B3ANMHAHA
mpaBa H 00A3aHHOCTH.

Humecrbayomee watomenie MOCBAMEHO pascMOTPBEI0 H He-
npaBieHio, N0Xb PYKOBOACTBOMB H3MOHEHHHMXD BHMeE OGMHAXD
HAYAXB, TOCHOACTBYWIUXD YUeHill 0 3aKOHEOMB, 00NYHOMD mpaBh
n cyne6roil mpakTHkd W, 3arbMb, BHsACHERi cymecTBOBamiA W
IPHEPOAH JPYTAXD BHIOBD [O3ATHBHATO NpaBa, HEA3BBCTHHXD
COBDEMERHO WPHCIPYACHIIN WIH HONPH3BABACMBXD €10 ,HCTOY-
HHKAMH OpaBa“.

§ 40.
3akoHHoe npaso.

SakoHH, UIH 3aKOHHHA TNPaBOBHA HOPME (Gesetzesrechis-
sitze) — BHpameHis M NOBATIA ¢b ToYkH 3pbHiA coBpemeHHOI
ODHCHPYAGHIIA 0HO3HAYALIA—CYTh, HO TOCHOJCTBYIMEMY ONpe-
rbienio, HOPMB, YCTABOBICHEHSA TOCYZApCTBOMB, HAM BexbHid,
BHDAHeHiA BOAH TOCYAApCTBA (WIH OPraHOBD TOCYXApCTBEHHOM
pracri). Ilpm sToms mofpasymbBaerca mim 0co60 yka3wBaeTcd
Bb omperbieHiH, YTO MOJIAEKAMIA HpeLOHCARIA NOMKHN OHTH
COCTABJEGHH H H3IAHH BB HALIEKAMEMD, YCTAHOBICHHOMD Mpa-
BOMB JaBHATO rocylapcrsa, mopsankB. Hbkoropse BHCkaswBawTed
NPOTEBE BEANYERIA BTOr0 UPH3HAKA BB ompelbieHie 3akoma na
TOMB OCHOBAHIH, 49TO, BB cAyYal HeCO6M0IeHIA HALIeKAMAro
nOpAfKa, HBTD TIOCYLAPCTBEHHATO aKTA, BHPAKOHIA BOXH TOCY-
napcTBa, a mMberTcA TOABKO AHUEHH, He mMBOmll TocyrapcTBeH-
HAT0 3HAYeHIA, AKTH YACTHOH BOAH WM3JABMArO MOLIEKANEE Be-
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xbmie; Taks 4TO COGMMJEHIe YCTAHOBIGHHATO MOPATKA caMo C0GOI0
pasymbercs m BEMI0OYeHIe TOTO NPH3HAKA BB ompexbiemie mpex-
CTaBJACTCA N3AAMBAMS.

SakoHN ThIATH HA 3aKOHL BB TBCHOMB CMHCIB, AKTH 3a-
KOHOJATeJIbHOH BIACTH, BB KOHCTHTYIIOHEHXD TOCYIAPCTBAXD
AKTH, H3JAHEHe €D COTJAciA TAJaTh HAPOTHATO NPEJCTABATENb-
erBa, W pacoopamenia (Verordnung, deeret), akTH HCHOIAHTETB-
HOfl BJacTH, Hamp., MHHHCTepCKie NMPKYAApH. Pacmopskenia
UrpalTh M0 OTHOMEHID Kb 3aKOHAMD NOJYMHEHHYID pPOAb H
uMBIOTE 10PHANYECKYIO CHAY JAMB NMOLB YCIOBieMB HEmpoTHBO-
pbuia HXD 3aK0BAMD.

Jaxte, sakonst Bb Themomd empicab xbasTe Ha ocHOBHHe,
HAN  KOHCTHTYUiOHEWe, ® oO6bkHOBeHEbe. OCHOBHBE WM KOH-
CTHTYIIOHABE 3aKOHH onperbagwTca OoOHKHOBOHHO KaKb Takie
3aK0HB, KOTOPHE ONpPeLBAAITH OCHOBHLIA HAYaia TOCYIapeTBEH-
HATO YeTpoiicTBA CTPAHW H H3JANTCA 0COOHMB OCIOKHCHHHMD
nopagkoms. Ilpasuabebe roBoputs He 06% ocoboMb mopaikb
u3JaHlg 3THXD 3AKOHOBD, & 0 CYNECTBOBAHIH 0COCHXD NPABHAD
a8 uxb oTMBEN nin n3wbHeHid, 3aTPYyIHAWIEXD 5TH AKTH
H €noco0CTBYOIHEXD MNPOYHOCTH M NMOCTOAHCTBY €OOTBBTCTBEHHATrO
npaBa. Takb, n3jaguse 85 1906 r. pycckie ,,Ocnopawe I'o-
CYJAPCTBRHAKE SaKOHB® OTIHYANTCA OTH DPOYAXD 3aKOHOBD HO
TEMb, uT0 OHM OWAHM n3jaEH BB ocofoMb mopaAnkB, a ThMB,
9TO OBM ,MOTyTH MOJAexaTh mepecMorpy BB I'ocyrapcrsemmoms
Cosbrs u Tocyrapcrsenmmolt [[ymb“ me nHave, Kakp mo WHA-
niatueh momapxa (cr. 8 OcuoB. 3ak.). Crbuyers mputoms 3a-
MBETATB, YT0 BB YHCAO KOHCTHTYI[IOHHHXD 32KOHOBH MOTYTSH
BEII0YATHCA M BEIOYAOTCA He TOABKO 3AKOHH, omperbiagomie
OCHOBUWSA HAyala TOCYIADCTBEHAATO YeTpoileTBa, a W pasHHe
Apyrie 3aKOHH, TePeCMOTPd KONX'B CO3JATENH KOHCTHTYIIH iKe-
JATH 00 TAKUMB HAH HABIMB €OOODamKemiAMb 3atpynmnTh. Ta-
KUMB 00pa3oMb pasanyie MewIy OCHOBHBIMH M OGHKHOBOHHHMH
3akoHaMu uMbers 4HCTO OpMANBHBIA, Kacalmifica mOPAIEA HX'B
u3wbEeRia, XapakTeps.

Bb yuemie 0 3aKoHAXD TEODETHKH NpaBa BKINYAWTH, Ia-
Ibe, yuemie o mopaxkb cocTaBiemii M W3JLAHIA 3aK0OHOBD (BB
TBCHOMD CMBICAB), OCHOBAHRO® HA HAYalaxb, OPHEATHXD Bb
KOHCTHTYLIOHHHX'E TOCYAADPCTBAX'D OTHOCHTOABHO MOPATRA 3AKOHO-
JaTeIbeTBa, W 0 XBHACTBIA 3aKOHOBD WO OTHONIEHIO KO BDEMEHH.

14*
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Bb nponecct o6pasoBamisi 3ak0HOBD pPasAHYalTh NATH CTA-
ni: 1) mourEs, BAM WEMOIATHBY 3aKoRa, 2) obcyxkienie, 3) yrep-
KJeHie, WAM CABKOi0 3aK0HA, 4) mpoMyJbranio ‘u 5) o6Hapo-
IO0Bamie, WIH Ty6ImKaniio.

IToa® 3aKomOIATEJBHOW HWHHIIATHBOK Bb TOXHAYECKOMD CMH-
crb pasymbioTs BHeCeRie BB 3aKOHOZATENbHO® YUpewgemie mpej-
J0xkenis o0h m3jamim, uaMbmenin wiam orMBEB 3akoHa, HMBOmE2
70 3HAUeHie, YTO BAKOHOJATENbHOE YupemjieHie 0643am0 06Cy-
IATh W TAKh WIM HHAYe DBMHTH BO3GYMIEHHHH 3aKOHOJATONb-
Aei Bompoch. IlpaBo 3akoHOZATEABHOH HHEANIATHBH BB 00Jb-
MARCTBE KOHCTHTYMIOHAHXB TFOoCYAAPCTBD (BB TOMB 4ncAB BB
Poccin 3a mckMoYeHIOMD YHOMAHYTHX'B BHIIE BONPOCOBH 0 MEpe-
¢MOTpS OCHOBHHXD 3aKOHOBD) MNPHHALAEKHTD HPABHTCABCTBY H
malaTaMb HAPOZHATO HPEICTABHTEIBCTBA, BB HBKOTOPHXD roCy-
JApeTBAX’b TOABKO IPABHTETLCTBY HAH TOABKO MApAaMeHTy. Takd,
8b CbBepo-Ameprkanckuxs Coepurenanxs Ilraraxs mpaBo HEH-
NiaTHBH He DPHEALIGKHTD MHUBHCTPAMD, a TOABKO YICHAMD KOH-
rpecca; Bo ®pamnin mo KOHCTHTYIIH BTODOH HMIEpIH NPaBO HAN-
IaTHBH OPHHAJIERAN0 TOALKO HMIEpATODY.

ITpaBo 3akomogaTexbEaro oGcyxEeHiA W DPUHATIA WJIN HeNpH-
HATIA OpPOEKTA 3aKOHA NPAHALNEXHTD NAJaTaMb HAPOXHATO IpeJ-
craBHTeabeTBA. I[paBO CaBKMIH MAH YTBep#AeHiA 3aKOHONPOGKTA,
aKTa, NPEBPANAOMAr0 3aKOHONPOEKTD BB 3aKOHB, HIW HEYTBED-
AJeHlA, T. H. OpaBo veto, NIpHHAJIEXMTH TAaBB rocyrapersa,
MOHAPXY WIH Opesujiéaty pecnyOamkn. Pazamgaiors mpaso abco-
JIOTHATO M CyCNeH3WBHAro, oTaarateiapmaro veto. IlpaBo a6co-
J0THAro veto €CTh HEOTDAHHYCHHOE WpPaBO TJABH TOCYJAPCTBA
OTBEDPTHYTh BaKOHONDOEKTH, TaKb 4YTO HOCABABI# MPOTHBL €ro
BOIH He MomkeTb cxbiarbca 3akoHomb. IlpaBo cycmemsuBEAr0
veto 03HA9aeTd, 4TO, HECMOTPA HA HEYTBEPAIEHIO 3aKOHOMNPOCKTA,
nocabxamifi mpu ®W3BECTHHXD YEAOBIAXD, TMABHNMB 06pasoMb IPH
NOBTODHOMB HJM TPOGKDATHOM NDHHATIA €ro €0 CTOPOHH Ma-
JaTh, MOXETh HOAYYHTh CHAYy 3aKoHA. BB MOHapXiAXb, 3a He-
MHOTHMH HCKNIOYeBiAMH, AbBHCTBYeTh mepBad CHCTEMa, BB pec-
ny6amKaxs BTOpA.

IIponyibranien Bas3wBaercd mnoBexbmie €O CTOPOHH IABH
T0CYapcrBa 00HApO0BATD H HCHONHAT YTBEDXKICHANHA AMD 3aK0HD.

OGrapojoBanie MPOA3BONATCA BH HACTOAMEe BpeMA DYTeMD
nevaTais Bb 0co60MB DpPeIHA3HAYCHHOMB JAA 9TOTO OPHIIAAB-
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oMb u3jamin, B Poccin BB ,CoGpamim Y3akomemiit u Pacmo-
paxeniii ITpasnTenpcrTsa®, w3jaBaeMoMb L-MB JeNapTaMeHTOMD
Cenata, KOTOPOMY NpHHALIGKHTD (YHKOIA 00HADOXOBAHIA 3a-
KOHOBD.

3akorb BeTymaers BB JIBCTBie, NPH3HAETCA 00A3aTCABHHMD
JAd Tpakjawb, He pambme o6mapogoBamid. MoMenTs Havara
xbileTBiA 3aKOHA MOWKeTH OHTH JCTAHOBIEHD BH CAMOMD 3aK0HE;
B> YAaCTHOCTH, BB 001acTH OOMHPHHXD M 3aKTOYAOMHEXD BH
ce0’s MHOTO HOBMIECTBA 3aKOHOBD MOMERTH HadaJa NbilcTsia oTia-
raerca mepbako Ba Goabe mam Membe mpoLoOXKHTeIbHOe BpeMs,
AAf J0CTABNeHif HACENOHID BO3MOKHOCTH HAJIEKAMAr0 O3HA-
KOMJEHI ¢b cojepkamieMd HoBaro mpaBa (vacatio legis). Keanm
BD CAMOMD 3aKOHS He Ha3HAYeHb MOMEHTD BCTYILIEHiA BB Jhii-
¢TBie, TO BTOTH MOMeHTH ompexbiaderca ofmMEMH, BB PasHHXB
TOCYAapCTBaXD pasiuyanya npaBaxamu. Copepxamie sTHXD mpa-
BHAXD onperbasercd, ¢b OXHOH CcTOPOEH, TBMB COOGpaKeHieMD,
9T0 3aKOHH HETb3A CYHTAT W3BBCTHHMH HADOJOHACENEHID CB
MOMEHT2 BHXO0Ja BB CBETH TOT0O HyMepa O(HIiaTbHAT0 H3JA-
Hig, BB KOTODOMD OHB HANEYaTaHB, YT0, 0C00eHHO BB Goxbe
oTNateHENXD MBerHOCTAXD, mOgAekamia cBBrBEIA JKOXOZATE
mo3me ® T. J., Cb JPYroil CTOpOHH, HE00XOJHMOCTbI, C€000-
pasHo obme# BB o6racTe mpaBa YEH(HKAMIOHHOA mOTpeGHOCTH,
TOYHO H HENPepeKaeMo (PUKCHPOBATH MOMOHTH IDEKDAMEHiA 06-
3aTeIbHOCTH NPEKHAT0 H HaYaaa 006A3aTCJLHOCTH HOBAro, ycTa-
HOBJAEMAr0 HOBHM®B 3ak0HOMDB, mpasa. HamGoxbe coorehrerBymo-
MAMB 33Ja9aMb YHA(HEANiA ABIAeTCA ycTamoBieHie ompexbien-
Haro, ogH00Gpa3maro Aia Behx® gacreli rocyiaperBemEof Tep-
putopin (33 HckMoUeHieMb Pa3pb KOMORIA WIM HEHXD 0C0GEHHO
OTXANeHANXD> MhcTHOCTell) cpoka co AHA NyOJMKaLid, W 5Ta cH-
¢TéMa OpEHATA BB O60AbMEHCTBD HOBHXB 3AKOHOJATEABCTBS.
Taks, Bp I'epManmin TneMb HaYana XbilcTBiA 3aK0oHA ABAAETCA
14-it 1emp MO HMCTeYeHIH JEA Ny6IHKALIA, XA KOIOHIH BMBCTO
14-16eBHATO YCTAHOBAGHD HeTHpexmBeaynwil cpokd; Bb Beun-
ri yeranosiest 10-7EeNf, B ABcrpin 45-1H6BHHIE CPOKD.
Bp wbkoTOpHXD rocyjapcrBaxb, Hamp., Bo Ppamnmin, npmEATa
CHCTEMA DA3HHXB CPOKOBD JAA DasHHXb MBCTHOCTeH c006pasHo
pascroaniaM® (TIABHATO TOPOJA MPOBHHMNIM OTH CTOIMIH H T. 1.).
B Poccin, m0 93 cr. HOBHXh OCHOBHHXB 3aKOHOBD, ,3aK0HB
MOAyaeTh 00A3aTEALHYH CHAY CO BDOMEHH HA3HAYCHHATO A
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TOT0 BD CaMOMD 3aKOHE CpOKa, OpH HEYCTAHOBIEHIM Ke Tako-
BOTO CpOKa — €0 JHA moxydenia Ha Mmberb amera Cematekaro
H3JaRid, Bb KOGMD 3aKOHD HAmeYaTaHbp“.

JbiicTsie 3aKOHA IpeKpamaercsd, MO rOCHOJCTBYIOMEMY yue-
Hil0, HIM €b HCTEUERIEM CpOKA, HpelycMOTpBHEAr0 BB CAMOMB
sakomb, ecinm 3akoEb OWAb H3ZAHD HA onpelbienanil CPOKs,
WM Cb H3jamieMd (TouRbe BCTyNJAeHIEMD Bb ;ﬁsﬁcfmie) HOBAro
3akoHa, oTvmbEAmaro mpexmit. Hbkoropme mpumicHBalTh eme
00HYHOMY OpaBy CHIAY OTMBHATH 3aKOHD, JAPYTie 0COAPABAIOTH TO.

Bb cBa3n ¢b yuemieMb 0 3aKOHAXD OGHIKHOBOHHO HPHBO-
JUTCA HAYAI0, 9TO HALIGKAmMAMD 00pasoMd ony0IHKOBAHHHE
3aKOHH cYATalOTCA W3BBeTHMMH BebMD TpamaaEaMb ((uELiL
00mensp5eTROCTH) WAH 9YTO , HAKTO HE MOKETh OTIOBAPHBATHCR
nepbabmiend 3akoma, kora oBb GHID 06HADOJOBAND YCTAHOB-
JGHANMD HOPAZKOMB“ (ca0Ba c¢T. 95 OCHOBHHXD SaKOHOBS).
JT0 HAYA®0, NPH CHEMiAJbHOMD OTHECEHIH €r0 Kb 3aKOHAMB,
EMBeTE XapakTeph XpOMOT0 MOXOMeHif, W60 W BB 06iacTH ApY-
THXD BUJOBD HO3ATHBHATO [paBa NOATeKANA O00AAHHOCTH M
OTBBTCTBEHROCTh 32 HADYIeHie NPHNMCHBAITCA JAPYIAMD, HE3a—~
BHCHMO 0TH H3BBcTHOCTH WaH BemsBbermocTH mocabiHEMB COOT-
BBTCTBOHHHXh HODMATHBHHXB (JaKTOBD, 3T0 COOTBBTCTBYeTH YHH-
(pukamiornofi moTpe6HOCTH M TeRJEHHiH NpaBa; H00 BB HPOTAB-
HOMD caydaB, BB cayuab Jomymenid cCHAOK® Ha He3HAHIe MOJ-
JEKAMUXD HOPMATHBEWXD (DAKTOBB, ObI0 OH HEBO3MOKHO J0-
CTHHOHIC NPOYHOCTH M 0e3cHOpPHOCTH NPaBOOTHOMEHRII.

Bb o61actu 3ak0HOIATEABCTBA PA3INFANTD H3LaHIe, N0 MEPE
HaJ00HOCTH, OTXBABHHXD 3aKOHOBD, NOCBAMEHAHXb OTIBABHEIMD
BONPOCAMB NPaBOBOH HH3HW NIA HEGOJBIIMMB HXB COBOKYMHO-
CTAMB, (PPATMEHTapHOE 3AKOHOAATEJBCTBO, H OXHOBDEMEHHYIO Cil-
CTEMATHYECKYI0 3aKOBOJLATOJBHYI0 HODPMHDOBKY Bcero (ogmimiaib-
BAT0) mpaBa JaHHAr0 IOCYJApeTBA WM OOmupHOH BBTBE ero,
BAND., TPAKJAHCKATO, YrOJI0BHAT0, HpOIECCYaIbBaro Mpasa, CH-
CTeMATHYECKO® 3aKOHOJAaTeAbeTBO. BB ofaacTu cuereMarngeckaro
3QKOHOJATE]bCTBA PA3THYATH, BB CBOI oOuepelb, JBAa BHJA:
mHKopropanio u Kopmpukanio. Iloxs uakopmopamiein pazyMboTs
COCTABNeRi H H3JaHie CHCTEMATHIECKATO CBOJA COJEpKaHIA H3-
JaHEHXD Y#Ke paHblle 3aK0HOBD, T. €. TaKOro 3aKOHOJAATE]b-
Haro COOpBHKA, KOTOPHH COAEDKHTD He HOBYI OO COAEDEKAHID
HODMHPOBKY, & TOABKO COGAMHGHIe BB EAMHYK CHCTOMY H €jH-
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HOe M3JaHle cOpepkamiA HIA W3BJeueHill H3D cOJepkaHid Ha-
KONMBIIAr0CA €B TeueHieMb BpEeMeHA 3aKOHOJATEIBEATO Mare-
piaza, c¢b ycrpamemiewh yerapbpmaro MaTepiaia mpoTHBOpB-
yifl, M3IMMHHXD MNOBTOPeHIH, H3AMWAATO MHOLOCAOBIA W T. I.
yeosepuiencTBoBaniaMu no gopyh '), Ilpasnasabe noxs uEKopo-
nopaujen pasymbTh CBOXB cofepkamia He HempeMBHHO TOIBKO
OPEKHATO 3aKOHHATO HpaBa, a BooGme XBACTBYIOWAro MOJOKH-
TeisHaro npasa. MekIy npousMb, TPalHNiOBEO BB KadecTeh
mpuvbpa uERopmopauin npusoutca IOcTHEIaBOBO 3aK0BOJATED-
¢tBo, cocraBienie u wusjamie Turecross u Kogexca. Ho [lure-
CTH OpeJCcTaBIAl0Th CBOLH HE 3aKOHOBD, & HPHINYECKHXD H3De-
gemiil ABTOPHTETHHXD DHMCKHXD Y9eHWXD lopueross. Iloxs ko-
Augukanieo pasymbioTh HOBYIO, He CBAAEHYI0 COJEDKAHIEMD
OPeRHATO MOIOKHTEABHATO IIPABA, CHCTEMATHYECKYI 3aKOHOXA-
TeJdbHYI0 BOpMHpOBKY. HMukopmopamia caysuts sajaub ymugu-
Kanin ofuniarbearo mpasa, Kogu(puHKaLif, cBePXD TOro, H 3a-
Jayh nporpeccuBHAro pasBmTiA OQHIialbBEATO DpaBa L0 COAEP-
Kauio.

Taapabiimie BejocTaTKH TOCHOACTBYOMATO YYeHid O 3aKOH-
BOMB OpaBb e¢b TouKM 3pbRiA Teopim nmpaBa COCTOATH BB CIB-
AyOIIeMs:

1. Bv orompecTBienin 3aKOHHAr0 mnpaBa C€b MOLIEHKAMBMH
HODMATHBHEME (akTaMu, BB cMBmesid HODMB 3aKOHHAr0 Ipasa
¢h 32KOHAMH, C€b BedbHiAMH 3akoHOJaTelefl, W BB OCTABIERIH
BB CTOpoEB H HesHamim AbACTBHTeAbHAr0 3aKOHHATO IPaBa, CO-
OTBBTCTBEHHHX'D IPABOBHX'D, AMOEPATHBHO-ATTPHOYTHBEHXD IEpe-
#uBaniii. /{14 Bajlemamaro nsydgemia M IOCTPOERiA TeOpim 3a-
KOBEAr0 npaBa cIBIyerd, c006pasHO H3TOKEHEHMD BHmeE 006-
MEMD HAYaIaMb, CTPOr0 PasAMyaTh. ) 3aKOHW, NOCTAHOBIGHIA
TAKHXD HIH HHHXD JUIb, KaKh HOpMATHBHHe (akTh, b) 3a-
KOHHOC OpPaBO BB PeAIbHO-NCHXOJIOTHYECKOMD CMHCIE— HMIEpa-
TABHNA NeDPeRUBAHIA €O CCHAKOW HA 3TH HOPMATHBHHE (DAKTH,
HA 3AKOHH, C) COOTBSTCTBOHHMSA NDOGKIOHAMA (ARTA3MH: 3a-
KOHHKWSA HODMH, IpaBa, 06A3aHHOCTH U T. [. (cp. BHe, ¢Tp. 519
H el.).

1) Ipexbarr cBoGozbI cocTaBuTEREl CBOZA BD XBIE PasSHBIXD dopuarbHO-
TEXHEYECKHEXD YCOBEDPINIEHCTBOBAHIl MOTrYTh ObITh DasiHYHEIE, Bh 3AaBHCH-
MOCTH OTH COOTBETCTBEHHON MHCTDYKNIIN M NOJHOMOYif.
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2. Bv orpanHvemin moEATIA M yUeHiA O 33KOHAXB TOCY-
JAPCTBOHHHIMA 3aKOHAMH W Bb HTHODHDOBAHIA HIH HCKIIOYOHIH
MHOECTBA OJHODOJHHXD MO CYMECTBY fABJACHIf, KOTOPHA JAA
mOCTpOeHis aJdKBATHON TEOpiH MOXJIEHATDH COGIHHERID BB OTUHD
KA2CCh; CHOJA OTHOCATCA, HAOp., IPABOBHIA, AMNEPATHBHO-ATTPH-
6yTHBHNA NEDEKUBAHIA CO CCBUIKOKW: HA COOTBBTCTBOHHWA Be-
abmia 60rorb, Ha MOCTAHOBJIGHIA IEDPKOBHHXH CO60pOBDB, AN,
maTpiapxoBbs H JAPYTEXH IGPKOBHHXD BracTeil BDH 061acTd mep-
KOBHOR IKW3HH, Ha IOCTAHOBIGHIA pPOLOHAYAIBHAKOBD, CcOGpamiil
crapbimme® # T. m. BB JMOXY NO-TOCYXapcTBeRHAr0 W Boobmie
poxoBoro Owra, Ha Berbuif Xo3AWHA, OTOA, MATePH M T. X. BB
JOMAMEeMD GHTY, Ha pACHOPAXKEHIA TrocmoiuEa paGoBB, BIA-
nbasna wMbmiA, (abpukE, TOProBaro 3aBeieHIA W T. . HIH
AVPEKTOPOBD, YIPABIAWMAXD H HHAHNXD HAYAIbCTRE BB 00aactd
e/HBOJINYIHHIXD YACTHO-XO3ANHGTBOHHHXD NpeXNpiaATid, HAa mocTa-
HOBJAeHIfl MpaBAemid, o6mEXD cobpamii m T. 1., AKNIOHEPHHXS
KOMIaBifi H HEWXD YaCTHO-XO03AHCTBOHHHXD OOMIECTBD, a PaBHO
ofmecTsh, nNpecTBIyOMAXD HeMMymecTBeHANA wbau, Bamp.,
Y9eHHXD 00mecTBh, NOANTAYECKHXD NApTil, He HCKI0YadA Npe-
CTYOHBXD OpraHpsamifi, MOCTAHOBIERil 3ampemieHANXB CXOT0KD
H Dpoy. H mpou.

3. IlpexcraBias mo cymecTBy ydeHie He 0 3aKOHHOMD HpaBE,
a TOIBKO O 3aKOHAX'h, HOPMATHBHHXD (PAKTaXh 3aKOHHATO NPaBa,
H OTPAHHYHBAACH TOJABKO TOCYAAPCTBOHHWMH B32KOHAMH, TOCHOJ-
CTBYWOIIee Y9eHIe He MOKeTh OWTh NDH3HAHO NpPABHIBHBIMD H
Bb ITHXD Y3KHXD Opexbiaxs.

Taxb, npemje Beero, crbiyers NpH3HATH OMHGOYAHMD TO,
Jekamee BB OCHOBAHIM X0JAYaro MNOHATIA 3aKOHOBB, HpeLNO-
A0MeHie, UTO 1A HATHYHOCTH 3aKOHA TPeGYeTes COCTABJIeHIs
MOAMEKAMAr0 NpeAudCcanis BD HALIEKAUEMb, YCTAHOBIOHHOMD
114 3aKOHOJATeAbCTBA, HAH, Kakb OGHKHOBEHHO TOBODHTCSH, KOH-
crutynionnoms mopapkb (verfassungsmissig).

MuoecTBO 33KOHOBD, NpPH3HABAEMHXD TAKOBHMH COBPEMEH-
HOW HOPHCNPYJeHMielo, He cOOTBETCTBYOTD HTOMY NPEXO0A0KeHID
M JOMKAB OWTh IPH3HAHH, ¢ TOUKH 3pBHIA ToCHOJCTBYHMAre
NOBATIA 3aKOHOBH, He-3aKoHaMu, [bficTBiAMH, He AMBOMEMHA
CHIH 3aKOHA.

Taks, 11 Toro, 4To6H NpPH3HATS OOHKHOBEHHHE 3AKOHH,
H3)ABAGMHE HA2 OCHOBAHIM KOHCTHTYIIOHHHIXB 3aKOHOBD H Bb
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OpeANACAREOMD KOHCTHTYNiel mnopaikb, 3akomaMm, ¢b TOUKH
3pbmia rocmogcTByMmAr